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Civil  No.  502 
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United  States  Attorney, 
Butte,  Montana, 

Attorney  for  Appellee  and  Libelant. 

JOHN  M.  McCARVEL, 

305  Barber-Lydiard  Building, 

Great  Falls,  Montana; 
EDWIN  V.  MAOAGNA, 

Rock  Springs  National  Bank  Building, 

Rock  Springs,  Wyoming, 

Attorneys  for  Appellant  and  Libelee. 

Civil  No.  503 

KREST  CYR, 

United  States  Attorney, 
Butte,  Montana, 

Attorney  for  Libelant  and  Appellee. 

JOHN  M.  McCARVEL, 

Barber-Lydiard  Building, 

Great  Falls,  Montana; 
J.  D.  FREEBOURN, 

Butte,  Montana; 
EDWIN  V.  MAGAGNA, 

Rock  Springs,  Wyoming, 

Attorneys   for  Appellant  and  Defendant, 
J.  J.  Hannifin. 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Butte  Division 

Civil  No.  502 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Joker  Machine,  Serial  Number 
X550378, 

Libelee. 

AMENDED  LIBEL  OF  INFORMATION 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana: 

Comes  now  the  United  States  of  America,  by 
Frank  M.  Kerr,  Assistant  United  States  Attorney 
for  the  District  of  Montana,  and  shows  to  the 
Court : 

1.  That  the  amended  libel  of  information  is  filed 
by  the  United  States  of  America  and  prays  the 
seizure  and  forfeiture  of  a  certain  gambling  device, 
as  hereinafter  set  forth,  in  accordance  with  the 
Transportation  of  Gambling  Devices  Act.  (15 
U.S.C.,  Section  1171,  et  seq.) 

2.  That  during  the  year  1955,  the  Buckley  Man- 
ufacturing Company  knowingly  transported  an 
Electronic  Pointmaker,  also  known  as  the  Joker 
Machine,  Serial  Number  X550378,  to  Butte,  in  the 
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State    and    District    of    Montana,    from    Chicago, 
Illinois. 

3.  That  said  Electronic  Pointmaker,  also  known 
as  the  Joker  Machine,  Serial  Number  X550378,  was 
transported  in  violation  of  15  U.S.C.,  Section  1172, 
in  that  said  Electronic  Pointmaker,  also  known  as 
the  Joker  Machine,  Serial  Nmnber  X550378,  was 
a  gambling  device  within  the  meaning  of  15  U.S.C., 
Section  1171,  in  that  it  was  a  machine  and  mechan- 
ical device,  an  essential  part  of  which  is  a  drmn  or 
reel,  with  insignia  thereon,  by  the  operation  of 
which  a  person  may  become  entitled  to  receive,  as 
the  result  of  [3*]  the  application  of  an  element  of 
chance,  money  and  property,  when  said  gambling 
device  was  transported  to  Butte,  Montana,  from 
Chicago,  Illinois,  as  aforesaid. 

4.  That  the  aforesaid  gambling  device  is  located 
at  the  Eagle  Lounge  at  Butte,  in  the  State  and  Dis- 
trict of  Montana,  or  elsewhere  within  the  jurisdic- 
tion of  this  Court. 

5.  That  by  reason  of  the  foregoing,  the  afore- 
said gambling  device  is  held  illegally  within  the 
jurisdiction  of  this  Court  and  is  liable  to  seizure, 
forfeiture  and  condemnation,  pursuant  to  the  pro- 
visions of  15  U.S.C,  Section  1177. 

Wherefore,  libelant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Court 
in  cases  of  admiralty  jurisdiction,  as  well  as  at- 
tachment, issue  against  the  aforesaid  gambling  de- 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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vice;  that  all  persons  having  any  interest  therein 
be  cited  to  appear  herein  and  answer  the  aforesaid 
premises:  that  this  Court  decree  the  forfeiture  and 
condemnation  of  the  aforesaid  gambling  device,  and 
gi'ant  libelant  the  costs  of  this  proceeding  against 
the  claimant  of  the  aforesaid  gambling  device ;  that 
the  aforesaid  article  be  disposed  of  as  this  Court 
may  direct,  pursuant  to  the  provision  of  said  Act 
and  that  libelant  have  such  other  and  further  relief 
as  the  case  ma}^  require. 

Dated  this  7th  day  of  December,  1955. 

KREST  CYR, 

United  States  Attorney  for 
the  District  of  Montana, 

/s/  FRANK  M.  KERR, 

Assistant  U.  S.  Attorney  for  the  District  of  Mon- 
tana, Proctors  for  Libelant,  the  United  States 
of  America,  Federal  Building,  Butte,  Montana. 

[Endorsed]  :     Filed  December  7,  1955. 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Butte  Division 

Civil  No.  503 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
KnowTi  as  the  Bingo  Machine,  Serial  Num- 
ber X550518, 

Libelee. 

AMENDED  LIBEL  OP  INFORMATION 

To  the  Honorable  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana: 

Comes  now  the  L^nited  States  of  America,  by 
Frank  M.  Kerr,  Assistant  United  States  Attorney 
for  the  District  of  Montana,  and  shows  to  the 
Court : 

1.  That  the  amended  libel  of  information  is  filed 
by  the  United  States  of  America  and  prays  the 
seizure  and  forfeiture  of  a  certain  gambling  device, 
as  hereinafter  set  forth,  in  accordance  with  the 
Transportation  of  Gambling  Devices  Act.  (15 
U.S.C.,  Section  1171,  et  seq.) 

2.  That  during  the  year  1955,  the  Buckley  Man- 
ufacturing Company  knowingly  transported  an 
Electronic  Pointmaker,  also  known  as  the  Bingo 
Machine,  Serial  Number  X550518,  to  Butte,  in  the 
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State    and    District    of    Montana,    from    Chicago, 
Illinois. 

3.  That  said  Electronic  Pointmaker,  also  known 
as  the  Bingo  Machine,  Serial  Number  X550518,  was 
transported  in  violation  of  15  U.S.C.,  Section  1172, 
in  that  said  Electronic  Pointmaker,  also  known  as 
the  Bingo  Machine,  Serial  Niunber  X550518,  was 
a  gambling  device  within  the  meaning  of  15  U.S.C., 
Section  1171,  in  that  it  was  a  machine  and  mechan- 
ical device,  an  essential  part  of  which  is  a  drum  or 
reel,  with  insignia  thereon,  by  the  operation  of 
which  a  person  may  become  entitled  to  receive,  as 
the  result  of  [5]  the  application  of  an  element  of 
chance,  money  and  property,  when  said  gambling 
device  was  transported  to  Butte,  Montana,  from 
Chicago,  Illinois,  as  aforesaid. 

4.  That  the  aforesaid  gambling  device  is  lo- 
cated at  the  Eagle  Lounge  at  Butte,  in  the  State 
and  District  of  Montana,  or  elsewhere  within  the 
jurisdiction  of  this  Court. 

5.  That  by  reason  of  the  foregoing,  the  afore- 
said gambling  device  is  held  illegally  within  the 
jurisdiction  of  this  Court  and  is  liable  to  seizure, 
forfeiture  and  condemnation,  pursuant  to  the  pro- 
visions of  15  U.S.C.,  Section  1177. 

Wherefore,  libelant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Court 
in  cases  of  admiralty  jurisdiction,  as  well  as  at- 
tachment, issue  against  the  aforesaid  gambling  de- 
vice; that  all  persons  having  any  interest  therein 
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be  cited  to  aj^pear  herein  and  answer  the  aforesaid 
premises:  that  this  Court  decree  the  forfeiture  and 
condemnation  of  the  aforesaid  gambling  device,  and 
grant  libelant  the  costs  of  this  proceeding  against 
the  claimant  of  the  aforesaid  gambling  device ;  that 
the  aforesaid  article  be  disposed  of  as  this  Court 
may  direct,  pursuant  to  the  provision  of  said  Act 
and  that  libelant  have  such  other  and  further  re- 
lief as  the  case  may  require. 

Dated  this  7th  day  of  December,  1955. 

KREST  CYR, 

United  States  Attorney  for 
the  District  of  Montana, 

/s/  FRANK  M.  KERR, 

Assistant  United  States  Attorney  for  the  District 
of  Montana,  Proctors  for  Libelant,  the  United 
States  of  America,  Federal  Building,  Butte, 
Montana. 

[Endorsed] :     Filed  December  7,  1955. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  502 

MONITION 

To  Any  Special  Agent  of  the  Federal  Bureau  of 
Investigation  in  the  District  of  Montana — 
Greetings : 

Whereas,  a  libel  of  information  has  been  filed  in 
the  United  States  District  Court  for  the  District  of 
Montana,  on  the  6th  day  of  December,   1955,  by 
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Frank  M.  Kerr,  Esquire,  Assistant  United  States 
Attorney,  on  behalf  of  the  United  States  of  Amer- 
ica, against  one  Electronic  Pointmaker,  also  known 
as  the  Joker  Machine,  Serial  Number  X550378,  for 
breach  of  the  laws  of  the  United  States,  and  in  par- 
ticular for  the  reasons  and  causes  in  the  libel  of  in- 
formation mentioned,  and  praying  the  usual  proc- 
ess and  monition  in  that  behalf  to  be  made,  and 
that  all  persons  interested  may  be  cited,  to  answer 
the  premises,  and  all  proceedings  being  had  that 
the  Electronic  Pointmaker,  also  known  as  the  Joker 
Machine,  Serial  Number  X550378,  may  for  the 
causes  in  the  said  libel  of  information  mentioned, 
be  condemned  and  seized  as  forfeited,  to  the  use  of 
the  United  States  of  America. 

You  Are  Therefore  Commanded,  to  attach  the 
aforesaid  gambling  device  and  to  detain  the  same  in 
your  custody  until  the  further  order  of  the  Court 
respecting  the  same,  and  to  give  due  notice  to  all 
persons  claiming  the  same,  or  knowing  or  having 
anything  to  sa}^  why  the  same  should  not  be  seized, 
forfeited  and  condemned  pursuant  to  the  prayer  of 
the  libel  of  information,  that  they  be  and  appear 
before  this  Court  on  the  5th  day  of  January,  1956, 
at  10 :00  a.m.  [7]  to  interpose  a  claim  for  the  same. 
And  what  you  shall  have  done  in  the  premises  do 
you  then  and  there  make  return  thereof  together 
with  this  writ. 

Witness,  the  Honorable  W.  D.  Murray,  Judge,  at 
the  City  of  Butte,  Montana,  in  the  District  of  Mon- 
tana, this  the  6th  day  of  December,  1955,  and  of 
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the  Independence  of  the  United  States  of  America 
the  One  Hundred  and  Eightieth. 

E.  WARREN  TOOLE, 

Clerk  U.  S.  District  Court  for 
District  of  Montana, 

[Seal]        By  /s/  HELEN  HARSTEAD, 

Deputy  Clerk. 

Return  on  Monition  Attached. 
[Endorsed]:     Filed  December  6,  1955.  [8] 


[Title  of  District  Court  and  Cause.] 

Civil  No.  503 

MONITION 
To  Any  Special  Agent  of  the  Federal  Bureau  of 
Investigation    in    the    District    of    Montana — 
Greetings : 

Whereas,  a  libel  of  information  has  been  filed  in 
the  United  States  District  Court  for  the  District  of 
Montana,  on  the  6th  day  of  December,  1955,  by 
Frank  M.  Kerr,  Esquire,  Assistant  United  States 
Attorney,  on  behalf  of  the  United  States  of  Amer- 
ica, against  One  Electronic  Pointmaker,  also  known 
as  the  Bingo  Machine,  Serial  Number  X550518,  for 
breach  of  laws  of  the  L^nited  States,  and  in  particu- 
lar for  the  reasons  and  causes  in  the  libel  of  infor- 
mation mentioned,  and  praying  the  usual  process 
and  monition  in  that  behalf  to  be  made,  and  that 
all  persons  interested  ma}^  be  cited,  to  answer  the 
premises,  and  all  proceedings  being  had  that  the 
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Electronic  Pointmaker,  also  kno^^^l  as  the  Bingo 
Machine,  Serial  Number  X550518,  may,  for  the 
causes  in  the  said  libel  of  information  mentioned, 
be  condemned  and  seized  as  forfeited,  to  the  use  of 
the  United  States  of  America. 

You  Are  Therefore  Commanded,  to  attach  the 
aforesaid  gambling  device  and  to  detain  the  same 
in  your  custody  until  the  further  order  of  the 
Court  respecting  the  same,  and  to  give  due  notice 
to  all  persons  claiming  the  same,  or  knowing  or 
having  anything  to  say  why  the  same  should  not  be 
seized,  forfeited  and  condemned  pursuant  to  the 
prayer  of  the  libel  of  information,  that  they  be  and 
appear  before  this  Court  on  the  5th  day  of  Janu- 
ary, 1956,  at  10 :00  a.m.  [10]  to  interpose  a  claim  for 
the  same.  And  what  you  shall  have  done  in  the 
premises  do  you  then  and  there  make  return 
thereof  together  with,  this  w^rit. 

Witness,  the  Honorable  W.  D.  Murray,  Judge,  at 
the  City  of  Butte,  Montana,  in  the  District  of  Mon- 
tana, this  the  6th  day  of  December,  1955,  and  of 
the  Independence  of  tlie  United  States  of  Amer- 
ica the  one  Jmndred  and  eightieth. 

E.  WARREN  TOOLE, 
Clerk,  United  States  District  Court  for  the  District 
of  Montana, 

[Seal]  By  /s/  HELEN  HARSTEAD, 
Deputy  Clerk. 

Return  on  Monition  Attached. 
[Endorsed]  :     Filed  December  6,  1955.  [11] 
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[Title  of  District  Court  and  Cause.] 

No.  502 

MARSHAL'S  RETURN 

United  States  of  America, 
District  of  Mont^a — ss. 

I  hereby  certify  and  return  that  I  received  the 
within  Notice  of  Seizure,  Amended  Libel  of  Infor- 
mation on  the  13th  day  of  December,  1955,  and  ex- 
ecuted the  same,  as  follows: 

That  I  attached  the  follo^^ing-described  property, 
to  wit: 

Electronic     Pointmaker,     etc..     Serial     No. 
X550378. 

on  the  13th  day  of  December,  1955,  at  Butte,  Mon- 
tana, and  on  said  date  appointed  custodian  thereof ; 

That  I  served  copies  of  the  Libel  of  Information, 
and  Notice  of  Seizure  herein  on  Daniel  Hannifin, 
James  Hannifin,  Irving  Coombe,  Libelee,  above- 
named,  on  the  13th  day  of  December,  1955,  at  Butte, 
Montana. 

That  I  caused  said  Notice  of  Seizure,  setting- 
forth  the  substance  of  the  Libel  of  Information 
herein  to  be  published  once  a  week  for  three  con- 
secutive weeks  in  the  Butte  Daily  Post,  a  newspa- 
l^er  of  general  circulation  published  at  Butte,  Mon- 
tana, at  least  three  weeks  prior  to  January  5,  1956, 
fixed  by  order  of  Court  herein,  publisher's  affidavit 
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being  hereto  attached  and  made  a  part  of  this  re- 
turn. 

That  I  posted  a  copy  of  said  Notice  of  Seizure  in 
the  most  public  manner  at  City  Hall,  Post  Office, 
and  Court  House,  in  the  City  of  Butte,  Montana, 
on  the  13th  day  of  December,  1955. 

The  original  Notice  of  Seizure  and  the  receipt  of 
the  custodian  above-named  is  attached  hereto  and 
made  a  part  of  this  return. 

Dated  this  13th  day  of  December,  1955. 

Machines  stored  in  U.  S.  Marshal's  Office,  Butte, 
Montana. 

/s/  LOUIS  O.  ALEKSICH, 

United  States  Marshal  for 
the  District  of  Montana, 

By  /s/  BERNARD  J.  REILLY, 
Deputy.  [13] 


[Title  of  District  Court  and  Cause.] 

Civil  No.  502 

NOTICE  OF  SEIZURE 
Notice  Is  Hereby  Given  that  an  amended  libel  of 
information  for  seizure,  forfeiture  and  condemna- 
tion, has  been  filed  by  the  above-named  libelant  in 
the  above-entitled  Court  and  cause; 

That  by  order  of  the  Court  there  has  been  seized 
from  the  Eagle  Lounge  in  Butte,  in  the  State  and 
District  of  Montana,  the  following  described  gam- 
bling device,  to  wit: 


14  James  Hannifiyi,  etc. 

One  Electronic  Pointmaker,   also  known  as 
the  Joker  Machine,  Serial  Number  X550378 ; 

That  said  libelant  prays  in  said  libel  of  informa- 
tion that  the  above-described  property  be  forfeited 
and  condemned  to  the  United  States  of  America 
upon  the  following  grounds,  to  wit: 

1.  That  the  amended  libel  of  information  is  filed 
by  the  United  States  of  America  and  prays  the 
seizure  and  forfeiture  of  a  certain  gambling  device, 
as  hereinafter  set  forth,  in  accordance  with  the 
Transportation  of  Gambling  Devices  Act.  (15 
U.S.C.,  Section  1171,  et  seq.) 

2.  That  during  the  year  1955,  the  Buckley  Man- 
ufacturing Company  knowingly  transported  an 
Electronic  Pointmaker,  also  known  as  the  Joker 
Machine,  Serial  Number  X550378,  to  Butte,  in  the 
State  and  District  of  Montana,  from  Chicago, 
Illinois. 

3.  That  said  Electronic  Pointmaker,  also  known 
as  the  Joker  Machine,  Serial  Number  X550378,  was 
transported  in  violation  of  15  U.S.C.,  Section  1172, 
in  that  said  Electronic  Pointmaker,  also  known  as 
the  Joker  Machine,  Serial  Number  X550378,  was  a 
gambling  [14]  device  within  the  meaning  of  15 
U.S.C.,  Section  1171,  in  that  it  was  a  machine  and 
mechanical  device,  an  essential  part  of  which  is  a 
drum  or  reel,  with  insignia  thereon,  by  the  opera- 
tion of  which  a  person  may  become  entitled  to  re- 
ceive, as  the  result  of  the  application  of  an  element 
of  chance,  money  and  property,  when  said  gam- 
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bling  device  was  transported  to  Butte,  Montana, 
from  Chicago,  Illinois,  as  aforesaid. 

4.  That  the  aforesaid  gambling  device  is  located 
at  the  Eagle  Lounge  at  Butte,  in  the  State  and  Dis- 
trict of  Montana,  or  elsewhere  within  the  jurisdic- 
tion of  this  Court. 

5.  That  by  reason  of  the  foregoing,  the  afore- 
said gambling  device  is  held  illegally  within  the 
jurisdiction  of  this  Court  and  is  liable  to  seizure, 
forfeiture  and  condemnation,  pursuant  to  the  pro- 
visions of  15  U.S.C,  Section  1177. 

Notice  Is  Further  Given,  That  By  Order  of  the 
Court  the  libelee  herein  named  and  all  other  per- 
sons having  or  claiming  any  interest  in  the  afore- 
said gambling  device  seized,  or  having  anything  to 
say  why  the  same  should  not  be  condemned  and  for- 
feited, appear  and  file  their  respective  answers, 
claims  and  defenses  to  such  libel  of  information,  as 
amended,  for  forfeiture  and  condemnation,  setting 
forth  their  interest  in  or  claims  to  said  property 
libeled,  with  the  clerk  of  the  above-named  Court  at 
Butte,  Montana,  on  or  before  the  5th  day  of  Janu- 
ary, 1956. 

Dated  this  9th  day  of  December,  1955. 

LOUIS  O.  ALEKSICH, 

United  States  Marshal  for  the 
District  of  Montana, 

By  /s/  BERNARD  J.  REILLY, 

Deputy. 

[Endorsed] :      Filed  December  16,  1955.  [15] 
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[Title  of  District  Court  and  Cause.] 

No.  503 

MARSHAL'S  RETURN 

United  States  of  America, 
District  of  Montana — ss. 

I  hereby  certify  and  return  that  I  received  the 
within  Notice  of  Seizure,  Amended  Libel  of  Infor- 
mation on  the  13th  day  of  December,  1955,  and  exe- 
cuted the  same,  as  follows: 

That  I  attached  the  following-described  property, 
to  wit: 

One  Electronic  Pointmaker,  also  known  as 
the  Bingo  Machine,  Serial  Number  X550518; 

on  the  13th  day  of  December,  1955,  at  Butte,  Mon- 
tana, and  on  said  date  appointed  custodian  thereof; 

That  I  served  copies  of  the  Libel  of  Informa- 
tion, and  Notice  of  Seizure  herein  on  Daniel  Han- 
nitin,  James  Hannifin,  Irving  Coombe,  Libelee, 
above-named,  on  the  13th  day  of  December,  1955,  at 
Butte,  Montana. 

That  I  caused  said  Notice  of  Seizure,  setting 
forth  the  substance  of  the  Libel  of  Information 
herein  to  be  published  once  a  week  for  three  con- 
secutive weeks  in  the  Butte  Daily  Post,  a  newspa- 
per of  general  circulation  published  at  Butte, 
Montana,  at  least  three  weeks  prior  to  January  5, 
1956,  fixed  by  order  of  Court  herein,  publisher's 
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affidavit  being  hereto  attached  and  made  a  part  of 
this  return. 

That  I  posted  a  copy  of  said  Notice  of  Seizure 
in  the  most  public  manner  at  the  Post  Office,  Court 
House,  and  City  Hall,  in  the  City  of  Butte,  Mon- 
tana, on  the  13th  day  of  December,  1955. 

The  original  Notice  of  Seizure  and  the  receipt  of 
the  custodian  above-named  is  attached  hereto  and 
made  a  part  of  this  return. 

Dated  this  13th  day  of  December,  1955. 

Machines  stored  in  United  States  Marshal's  Of- 
fice, Butte,  Montana. 

LOUIS  O.  ALEKSTCH, 

United  States  Marshal  for  the 
District  of  Montana, 

By  /s/  BERNAED  J.  REILLY, 
Deputy.  [17] 

[Title  of  District  Court  and  Cause.] 

Civil  No.  503 

NOTICE  OF  SEIZURE 
Notice  Is  Hereby  Given  that  an  amended  libel  of 
information  for  seizure,  forfeiture  and  condemna- 
tion, has  been  filed  by  the  above-named  libelant  in 
the  above-entitled  Court  and  cause; 

That  by  order  of  the  Court  there  has  been  seized 
from  the  Eagle  Lounge  in  Butte,  in  the  State  and 
District  of  Montana,  the  following  described  gam- 
bling device,  to  wit: 
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One  Electronic  Pointmaker,  also  known  as 
the  Bingo  Machine,  Serial  Number  X550518. 

That  said  libelant  prays  in  said  libel  of  informa- 
tion that  the  above-described  property  be  forfeited 
and  condemned  to  the  United  States  of  America 
upon  the  following  grounds,  to  wit: 

1.  That  the  amended  libel  of  information  is  filed 
by  the  United  States  of  America  and  prays  the 
seizure  and  forfeiture  of  a  certain  gambling  device, 
as  hereinafter  set  forth,  in  accordance  with  the 
Transportation  of  Gambling  Devices  Act.  (15 
U.S.C.,  Section  1171,  et  seq.) 

2.  That  during  the  year  1955,  the  Buckley  Man- 
ufacturing Company  knowingly  transported  an 
Electronic  Pointmaker,  also  known  as  the  Bingo 
Machine,  Serial  Number  X550518,  to  Butte,  in  the 
State  and  District  of  Montana,  from  Chicago, 
Illinois. 

3.  That  said  Electronic  Pointmaker,  also  known 
as  the  Bingo  Machine,  Serial  Number  X550518,  was 
transported  in  violation  of  15  U.S.C.,  Section  1172, 
in  that  said  Electronic  Pointmaker,  also  known  as 
the  Bingo  Machine,  Serial  Number  X550518,  was  a 
gambling  [18]  device  within  the  meaning  of  15 
U.S.C.,  Section  1171,  in  that  it  was  a  machine  and 
mechanical  device,  an  essential  part  of  w^hich  is  a 
drum  or  reel,  with  insignia  thereon,  by  the  opera- 
tion of  which  a  person  may  become  entitled  to  re- 
ceive, as  the  result  of  the  application  of  an  element 
of  chance,  money  and  property,  when  said  gambling 
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device  was  transported  to  Butte,   Montana,  from 
Chicago,  Illinois,  as  aforesaid. 

4.  That  the  aforesaid  gambling  device  is  located 
at  the  Eagle  Lounge  at  Butte,  in  the  State  and  Dis- 
trict of  Montana,  or  elsewhere  within  the  jurisdic- 
tion of  this  Court. 

5.  That  by  reason  of  the  foregoing,  the  aforesaid 
gambling  device  is  held  illegally  within  the  juris- 
diction of  this  Court  and  is  liable  to  seizure,  for- 
feiture and  condemnation,  pursuant  to  the  provi- 
sions of  15  U.S.C,  Section  1177. 

Notice  Is  Further  Given,  That  By  Order  of  the 
Court  the  libelee  herein  named  and  all  other  per- 
sons having  or  claiming  any  interest  in  the  afore- 
said gambling  device  seized,  or  having  anything  to 
say  why  the  same  should  not  be  condemned  and 
forfeited,  appear  and  file  their  respective  answers, 
claims  and  defenses  to  such  libel  of  information,  as 
amended,  for  forfeiture  and  condemnation,  setting 
forth  their  interest  in  or  claims  to  said  property 
libeled,  with  the  clerk  of  the  above-named  Court 
at  Butte,  Montana,  on  or  before  the  5th  day  of  Jan- 
uary, 1956. 

Dated  this  12th  day  of  December,  1955. 

/s/  LOUIS  O.  ALEKSICH, 

United  States  Marshal  for 
the  District  of  Montana, 

By  /s/  BERNARD   J.   REILLY, 
Deputy. 

[Endorsed] :     Filed  December  16,  1955.  [19] 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  502 

CLAIM  OF  OWNER 

Comes  now  James  J.  Hannifin,  owner  of  the 
above-named  Electronic  Pointmaker  in  the  above- 
entitled  cause,  and  appears  and  makes  claim  to  the 
aforesaid  Electronic  Pointmaker,  Serial  Number 
X550378,  also  known  as  the  Joker  Machine,  at- 
tached by  the  United  States  Marshal  for  the  Dis- 
trict of  Montana  under  the  process  of  this  Court  at 
the  instance  of  the  United  States  of  America,  and 
that  the  person  above-named,  James  J.  Hannifin,  is 
the  true  and  bona  fide  owner  of  the  said  Electronic 
Pointmaker,  and  that  no  other  person  is  the  owner 
thereof ; 

Wherefore,  the  said  James  J.  Hannifin,  prays  to 
defend  accordingly. 

/s/  JAMES  J.  HANNIFIN. 

Subscribedand  sworn  to  before  me  this  5th  day 
of  January,  1956. 

[Seal]        /s/  J.  D.  FREEBOURN, 

Notary  Public  for  State  of 
Montana. 

My  commission  expires  on  1/28/58. 
[Endorsed] :     Filed  January  5,  1956.  [21] 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  503 

CLAIM  OF  OWNER 

Comes  now  James  J.  Hannifin,  owner  of  the 
above-named  Electronic  Pointmaker  in  the  above- 
entitled  cause,  and  appears  and  makes  claim  to  the 
aforesaid  Electronic  Pointmaker,  Serial  Number 
X550518,  also  known  as  the  Bingo  Machine,  at- 
tached by  the  United  States  Marshal  for  the  Dis- 
trict of  Montana  under  the  process  of  this  Court  at 
the  instance  of  the  United  States  of  America,  and 
that  the  person  above-named,  James  J.  Hannifin,  is 
the  true  and  bona  fide  owner  of  the  said  Electronic 
Pointmaker,  and  that  no  other  person  is  the  owner 
thereof ; 

Wherefore,  the  said  James  J.  Hannifin,  prays  to 
defend  accordingly. 

/s/  JAMES   J.   HANNIFIN. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  January,  1956. 

[Seal]        /s/  J.  D.  FREEBOURN, 

Notary  Public  for  the   State 
of  Montana. 

My  commission  expires  on  1/28/58. 
[Endorsed] :     Filed  January  5,  1956.  [22] 


22  James  Hamiifin,  etc. 

[Title  of  District  Court  and  Cause.] 

Civil  Xo.  502 

ANSWER 

Comes  now  James  J.  Hannifin,  claimant,  and  for 
his  answer  to  the  Amended  Libel  of  Information  of 
the  United  States  of  America  against  One  Elec- 
tronic Pointmaker,  also  known  as  the  Joker  Ma- 
chine, Serial  Number  X550378,  alleg'es  as  follows: 

1.  Admits  the  allegations  of  Paragraph  One  of 
tho  Libel. 

2.  Admits  the  allegations  of  Paragraph  Two  of 
the  Libel. 

3.  Denies  specifically  that  said  Electronic  Point- 
maker,  also  known  as  the  Joker  Machine,  Serial 
Number  X550378,  was  transported  in  violation  of 
15  U.S.C.,  Section  1172,  in  that  said  Electronic 
Pointmaker,  also  kno^^^l  as  the  Joker  Machine,  Se- 
rial Number  X550378,  is  not  and  was  not  at  the 
time  of  its  seizure  and  attachment  a  gambling  de- 
vice within  the  meaning  of  Title  15  U.S.C,  Section 
1171 ;  admits  that  said  Electronic  Pointmaker  is 
and  was  a  machine  and  mechanical  device  but  spe- 
cifically denies  that  an  essential  part  of  the  same  is 
a  drum  or  reel  with  insignia  thereon,  and  specifi- 
cally denies  that  by  the  operation  of  the  aforesaid 
Electronic  Pointmaker  a  pei^on  or  any  person  may 
become  entitled  to  receive  as  the  result  of  the  appli- 
cation of  an  element  of  chance  or  in  any  other  man- 
ner money  and  property  or  either  when  said  Elec- 
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tronic  [26]  Pointmaker  was  transported  to  Butte, 
Montana,  from  Chicago,  Illinois,  or  at  the  time  of 
the  seizure  and  attachment  or  any  other  time. 

4.  Admits  that  said  Electronic  Pointmaker  was 
located  at  the  Eagle  Lounge  in  Butte,  Montana,  in 
the  State  and  District  of  Montana,  but  again  spe- 
cifically denies  that  said  Electronic  Pointmaker  was 
or  is  a  gambling  device  under  the  provisions  of 
Title  15,  U.S.C.,  Section  1171. 

5.  Denies  the  allegations  of  Paragraph  Five  of 
the  Libel. 

Wherefore,  Plaintiff  Prays  that  this  Honorable 
Court  will  dismiss  the  libel  of  information  afore- 
said and  condemn  the  libelant  with  costs. 

O'CONNELL  AND  McCARVEL, 
JAMES  D.  FREEBOURN, 

By  /s/  JERRY  J.  O'CONNELL, 
Proctors  for  Claimant. 
Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed]:    Filed  January  5,  1956.  [27] 


[Title  of  District  Court  and  Cause.] 
Civil  No.  503 

ANSWER 

Comes  now  James  J.   Hannifin,   Claimant,   and 
for  his  answer  to  the  Amended  Libel  of  Informa- 
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tion  of  the  United  States  of  America  against  One 
Electronic  Pointmaker,  also  known  as  the  Bingo 
Machine,  Serial  Number  X550518,  alleges  as  fol- 
lows: 

1.  Admits  the  allegations  of  Paragraph  One  of 
the  Libel. 

2.  Admits  the  allegations  of  Paragraph  Two  of 
the  Libel. 

3.  Denies  specifically  that  said  Electronic  Point- 
maker,  also  known  as  the  Bingo  Machine,  Serial 
Number  X550518,  was  transported  in  violation  of 
15  U.S.C.,  Section  1172,  in  that  said  Electronic 
Pointmaker,  also  known  as  the  Bingo  Machine,  Se- 
rial Number  X550318,  is  not  and  was  not  at  the 
time  of  its  seizure  and  attachment  a  gambling  de- 
vice within  the  meaning  of  Title  15  U.S.C.,  Section 
1171;  admits  that  said  Electronic  Pointmaker  is 
and  was  a  machine  and  mechanical  device  but  spe- 
cifically denies  than  an  essential  part  of  the  same  is 
a  drum  or  reel  with  insignia  thereon,  and  specifi- 
cally denies  that  by  the  operation  of  the  aforesaid 
Electronic  Pointmaker  a  person  or  any  person  may 
become  entitled  to  receive  as  the  result  of  the  ap- 
plication of  an  element  of  chance  or  in  any  other 
manner,  money  or  property,  or  either,  when  said 
Electronic  [29]  Pointmaker  was  transported  to 
Butte,  Montana,  from  Chicago,  Illinois,  or  at  the 
time  of  the  seizure  and  attachment  or  any  other 
time; 

4.  Admits  that  said  Electronic  Pointmaker  was 
located  at  the  Eagle  Lounge,  in  Butte,  Montana,  in 


vs.  United  States  of  America  25 

the  State  and  District  of  Montana,  but  again  spe- 
cifically denies  that  said  Electronic  Pointmaker 
was  or  is  a  gambling  device  under  the  provisions 
of  Title  15  U.S.C.,  Section  1171. 

5.  Denies  the  allegations  of  Paragraph  Five  of 
the  Libel. 

Wherefore,  Plaintiff  Prays  that  this  Honorable 
Court  will  dismiss  the  libel  of  information  afore- 
said and  condemn  the  libelant  with  costs. 

O'CONNELL    and   McCARVEL, 
JAMES  D.  FREEBOURN, 

By  /s/  JERRY  J.  O'CONNELL, 

Proctors  for  Claimant. 

Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  January  5,  1956.  [30] 


[Title  of  District  Court  and  Cause.] 

Nos.  502  and  503 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  United  States  of  America,  having  filed  a 
Libel  of  Information  praying  for  the  seizure  and 
condemnation  of  two  Electronic  Pointmakers,  in  in- 
dividual cases,  the  same  having  been  seized  in 
Butte,  State  and  District  of  Montana,  by  Agents  of 
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the  Federal  Bureau  of  Investigation,  acting  under 
the  authority  of  the  Attorney  General. 

James  J.  Hannifin,  of  Butte,  Montana,  answered 
the  Libel  of  Information,  alleging  ownership  of  the 
machines.  Claimant  Hannifin  alleged  that  the  Elec- 
tronic Pointmaker  devices  were  not  gambling  de- 
vices within  the  meaning  of  Title  15  U.S.C,  Sec- 
tion 1171.  Claimant  further  admitted  that  the  Elec- 
tronic Pointmaker  devices  were  and  are  a  machine 
and  mechanical  device,  but  specifically  denied  that 
an  essential  part  of  the  same  was  a  drum  or  reel 
with  insignia  thereon;  and  further,  claimant  spe- 
cifically denied  that  by  the  operation  of  the  said 
Electronic  Pointmaker  devices  a  person  or  any  per- 
sons may  become  entitled  to  receive  as  a  result  of 
the  application  of  the  element  of  chance,  or  in  any 
other  manner,  money  and  property,  or  either,  when 
said  Electronic  Pointmakers  [33]  were  transported 
to  Butte,  Montana,  or  at  the  time  of  the  seizure  and 
attachment  or  any  other  time.  The  claimant  admit- 
ted to  the  interstate  transportation  of  the  Elec- 
tronic Pointmaker  devices,  and  prayed  the  Court  to 
dismiss  the  Libel  of  Information  filed  by  the  United 
States  of  America. 

The  case  was  tried  before  this  Court  without  a 
jury  on  January  12,  1956;  Mr.  Krest  Cyr,  United 
States  Attorney  for  the  District  of  Montana ;  and 
Mr.  Frank  M.  Kerr,  Assistant  United  States  At- 
torney for  the  District  of  Montana,  appearing  on 
behalf  of  the  Libelant;  and  Mr.  John  M.  McCarvel 


vs.  United  States  of  America  27 

and  Mr.  Edwin  V.  Magagna,  appearing  on  behalf 
of  the  claimant. 

The  parties  mutually  agreed  and  stipulated  that 
Civil  No.  502  and  Civil  No.  503  could  be  tried  to- 
gether, and  the  evidence  adduced  as  to  one  Elec- 
tronic Pointmaker  be  applied  to  the  other,  and  from 
the  evidence  adduced  and  the  stipulations  entered 
into  by  counsel,  the  Court  makes  the  following: 

Findings  of  Fact 

I. 

That  during  the  year  1955,  there  was  knowingly 
transported  from  Chicago,  Illinois,  to  Butte,  in  the 
State  and  District  of  Montana,  the  said  Electronic 
Pointmakers,  Serials  No.  X550378  and  No.  X550518. 

II. 

That  said  Electronic  Pointmakers,  and  each  of 
them,  were  and  are  a  machine  and  mechanical  de- 
vice. 

III. 

That  there  was  and  is  as  an  essential  part  of  each 
Electronic  Pointmaker,  a  diTim  or  reel  appearing 
on  the  face  of  each,  with  insignia  thereon,  consist- 
ing of  munerals.  [34] 

IV. 

That  by  the  operation  of  the  said  Electronic 
Pointmakers,  a  person  may  become  entitled  to  re- 
ceive, as  a  result  of  the  application  of  an  element 
of  chance,  money. 
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V. 

That  at  the  time  of  seizure,  the  said  Electronic 
Pointmakers  were  located  at  the  Eagle  Lounge  in 
Butte,  State  and  District  of  Montana ;  that  winning 
combinations  on  the  machines  resulted  solely  from 
the  application  of  an  element  of  chance,  and  win- 
nings on  the  said  Electronic  Pointmakers  at  the 
Eagle  Lounge  were  paid  off  in  cash. 

From  the  foregoing  Findings  of  Fact  the  Court 
draws  the  following 

Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  the  subject  and 
matter  of  this  proceeding. 

II. 

That  during  the  year  1955,  the  libelees  herein 
were  knowingly  transported  in  interstate  commerce 
from  Chicago,  Illinois,  to  Butte,  in  the  State  and 
District  of  Montana. 

IIL 

That  said  Electronic  Pointmakers,  libelees,  were 
and  are  gambling  devices  within  the  meaning  of  15 
U.S.C.,  Section  1171,  in  that  they  were  and  are  a 
machine  and  mechanical  device,  an  essential  part 
of  which  is  a  drum  or  reel,  with  insignia  thereon, 
by  the  operation  of  which  a  person  may  become 
entitled  to  receive  as  a  result  of  the  application  of 
an  element  of  chance,  money,  and  that  said  libelees 
were  gambling  devices  at  the  time  they  were  trans- 
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ported  to  Butte,  Montana,  from  Chicago,  Illinois, 
as  aforesaid. 

IV. 
That  the  libelees  herein  were  transported  in  vio- 
lation of  Title  15,  U.S.C.,  Section  1172.  [35] 

V. 

That  the  aforesaid  libelees  are  held  illegally 
within  the  jurisdiction  of  this  Court  and  are  liable 
to  seizure,  forfeiture  and  condemnation,  pursuant 
to  the  provisions  of  Title  15,  U.S.C.,  Section  1177. 

The  United  States  Attorney  is  directed  to  pre- 
pare a  judgment  and  submit  it  to  the  Court  in  ac- 
cordance herewith. 

Dated  this  2nd  day  of  April,  1956. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :     Filed  April  2,  1956.  [36] 
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In  the  United  States  District  Court  for  the 
District  of  Montana,  Butte  Division 

Civil  No.  502 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Joker  Machine,  Serial  Number 
X550378, 

Libelee. 

JUDGMENT  AND  DECREE  OF 
CONDEMNATION 

On  the  6th  day  of  December,  1955,  a  Libel  of  In- 
formation against  the  above-described  One  Elec- 
tronic Pointmaker,  also  known  as  the  Joker  Ma- 
chine, Serial  Number  X550378,  was  filed  in  this 
Court  on  behalf  of  the  United  States  of  America 
by  the  United  States  Attorney  and  Assistant 
United  States  Attorney  for  the  District  of  Montana. 
The  Libel  of  Information  alleged  that  said  Elec- 
tronic Pointmaker,  proceeded  against,  was  shipped 
in  interstate  commerce  from  Chicago,  in  the  State 
of  Illinois,  to  Butte,  in  the  State  and  District  of 
Montana,  in  violation  of  the  Transportation  of 
Gambling  Devices  Act  (15  U.S.C.,  Section  1171,  et 
seq.).  Pursuant  to  Monition  issued  by  this  Court, 
the  Special  Agents  of  the  Federal  Bureau  of  Inves- 
tigation, acting  under  the  authority  of  the  Attorney 
General  of  the  United  States,  seized  said  Electronic 
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Pointmaker  on  December  6,  1955.  Thereafter,  on 
the  5th  day  of  January,  1956,  James  Hannifin  in- 
tervened and  filed  his  claim  to  said  article,  and 
thereafter,  on  the  12th  day  of  January,  1956,  the 
case  was  tried  before  this  Court  without  a  jury; 
Mr.  Krest  Cyr,  United  States  Attorney  for  the  Dis- 
trict of  Montana;  and  Mr.  Frank  M.  Kerr,  Assist- 
ant United  States  Attorney  for  the  District  of  Mon- 
tana, appearing  on  behalf  of  the  libelant,  and  Mr. 
J.  M.  McCarvel  and  Mr.  Edwin  B.  Magagna  ap- 
pearing on  behalf  of  the  claimant. 

It  appearing  to  the  Court  that  said  Electronic 
Pointmaker  was,  during  the  year  1955,  knowingly 
transported  from  Chicago,  Illinois,  to  Butte,  in  the 
State  and  District  of  Montana,  and  was  at  that  [37] 
time  and  now  is,  a  machine  and  mechanical  device, 
and  that  there  was  and  is,  as  an  essential  part  of 
said  Electronic  Pointmaker,  a  drum  or  reel  appea;i'- 
ing  on  the  face,  with  insignia  thereon,  consisting  of 
numerals,  and  that  by  the  operation  of  said  Elec- 
tronic Pointmaker  a  person  may  become  entitled 
to  receive,  as  a  result  of  the  application  of  an  ele- 
ment of  chance,  money.  The  Court  being  fully  ad- 
vised in  the  premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  said 
Electronic  Pointmaker,  also  known  as  the  Joker 
Machine,  Serial  Number  X550378,  under  seizure, 
be  forfeited  and  condemned  pursuant  to  the  provi- 
sions of  Title  15,  U.S.C.,  Section  1177;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  United  States  Marshal  for  the  District  of 
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Montana  shall  destroy  said  Electronic  Pointmaker 
above-described,  now  in  his  custody,  pursuant  to 
said  Monition ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  libelant  be  awarded  its  costs  herein  ex- 
pended. 

Done  this  6th  day  of  April,  1956. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  entered  April  6,  1956. 


In  the  United  States  District  Court  for  the  District 
of  Montana,  Butte  Division 

Civil  No.  503 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Bingo  Machine,  Serial  Number 
X550518, 

Libelee. 

JUDGMENT  AND  DECREE  OF 
CONDEMNATION 

On  the  6th  day  of  December,  1955,  a  Libel  of  In- 
formation against  the  above-described   One  Elec- 


vs.  United  States  of  America  33 

tronic  Pointmaker,  also  known  as  the  Bingo  Ma- 
chine, Serial  Number  X550518,  was  filed  in  this 
Court  on  behalf  of  the  United  States  of  America 
by  the  United  States  Attorney  and  Assistant 
United  States  Attorney  for  the  District  of  Mon- 
tana. The  Libel  of  Information  alleged  that  said 
Electronic  Pointmaker,  proceeded  against,  was 
shipped  in  interstate  commerce  from  Chicago,  in 
the  State  of  Illinois,  to  Butte,  in  the  State  and 
District  of  Montana,  in  violation  of  the  Transporta- 
tion of  Gambling  Devices  Act  (15  U.S.C,  Section 
1171,  et  seq.).  Pursuant  to  Monition  issued  by  this 
Court,  the  Special  Agents  of  the  Federal  Bureau  of 
Investigation,  acting  under  the  authority  of  the  At- 
torney General  of  the  United  States,  seized  said 
Electronic  Pointmaker  on  December  6,  1955.  There- 
after, on  the  5th  day  of  January,  1956,  James  Han- 
nifin intervened  and  filed  his  claim  to  said  article, 
and  thereafter,  on  the  12th  day  of  January,  1956, 
the  case  was  tried  before  this  Court  without  a  jury, 
Mr.  Krest  Cyr,  United  States  Attorney  for  the 
District  of  Montana,  and  Mr.  Frank  M.  Kerr,  As- 
sistant United  States  Attorney  for  the  District  of 
Montana,  appearing  on  behalf  of  the  libelant,  and 
Mr.  J.  M.  McCarvel  and  Mr.  Edwin  B.  Magagna 
appearing  on  behalf  of  the  claimant. 

It  appearing  to  the  Court  that  said  Electronic 
Pointmaker  was,  during  the  year  1955,  knowingly 
transported  from  Chicago,  Illinois,  to  Butte,  in  the 
State  and  District  of  Montana,  and  was  at  that  [39] 
time  and  now  is,  a  machine  and  mechanical  device, 
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and  that  there  was  and  is,  as  an  essential  part  of 
said  Electronic  Pointmaker,  a  drum  or  reel  appear- 
ing on  the  face,  with  insignia  thereon,  consisting 
of  numerals,  and  that  by  the  operation  of  said 
Electronic  Pointmaker  a  person  may  become  en- 
titled to  receive,  as  a  result  of  the  application  of 
an  element  of  chance,  money.  The  Court  being  fully 
advised  in  the  premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  said 
Electronic  Pointmaker,  also  known  as  the  Bingo 
Machine,  Serial  Number  X550518,  under  seizure, 
be  forfeited  and  condemned  pursuant  to  the  provi- 
sions of  Title  15,  U.S.C,  Section  1177 ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  United  States  Marshal  for  the  District  of 
Montana  shall  destroy  said  Electronic  Pointmaker 
above-described,  now  in  his  custody,  pursuant  to 
said  Monition;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  libelant  be  awarded  its  costs  herein  ex- 
pended. 

Done  this  6th  day  of  April,  1956. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  entered  April  6,  1956. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  502 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  James  Hannifin, 
claimant  herein,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
that  final  judgment  and  decree  of  condemnation  en- 
tered in  this  action  on  the  6th  day  of  April,  1956, 
to  wit,  that  judgment  and  decree  of  condemnation 
rendered  by  the  Honorable  W.  D.  Murray,  United 
States  District  Judge  for  the  District  of  Montana, 
Butte  Division. 

JOHN  M.  McCARVEL, 

Attorney   for   Appellant   and 
Claimant, 

EDWIN  V.  MAGAGNA, 

Attorney   for  Appellant   and 
Claimant, 

By  /s/  JOHN  M.  McCARVEL. 
[Endorsed]:     Filed  April  20,  1956.  [41] 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  503 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  James  Hannifin, 
claimant  herein,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
that  final  judgment  and  decree  of  condemnation  en- 
tered in  this  action  on  the  6th  day  of  April,  1956, 
to  wit,  that  judgment  and  decree  of  condemnation 
rendered  by  the  Honorable  W.  D.  Murray,  United 
States  District  Judge  for  the  District  of  Montana, 
Butte  Division. 

JOHN  M.  McCARVEL, 

Attorney   for   Appellant   and 
Claimant, 

EDWIN  V.  MAGAGNA, 

Attorney   for   Appellant   and 
Claimant, 

By  /s/  JOHN  M.  McCARVEL. 
[Endorsed] :     Filed  April  20,  1956.  [42] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Butte  Division 

Civil  No.  502 

UNITED  STATES  OF  AMERICA, 

Libelant  and  Appellee, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Joker  Machine,  Serial  Number 
X550378, 

Libelee  and  Appellant. 

Civil  No.  503 

UNITED  STATES  OF  AMERICA, 

Libelant  and  Appellee, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Bingo  Machine,  Serial  Number 
X550518, 

Libelee  and  Appellant. 

STATEMENT  OF  POINTS 

The  appellant  in  the  above-entitled  action  sets 
forth  the  following  points  on  which  he  intends  to 
rely  on  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit: 

The  trial  Court  erred  as  follows: 
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1.  In  holding  and  deciding  that  the  libelee 
herein  is  and  was  a  "gambling  device"  within  the 
meaning  of  Title  15,  U.S.C.,  Section  1171. 

2.  Since  the  Transportation  of  Gambling  De- 
vices Act  (Title  15  U.S.C.,  Section  1171,  et  seq.), 
commonly  knoAvn  as  the  Johnson  Act,  being  penal 
in  character,  was  not  strictly  construed. 

3.  In  holding  and  deciding  that  the  libelee 
herein  had  drimis  or  reels,  mth  insignia  thereon, 
as  an  essential  part  of  this  machine. 

4.  In  holding  and  deciding  that  by  the  operation 
of  this  machine,  the  libelee,  that  a  person  may  be- 
come entitled  to  receive  as  a  result  of  the  applica- 
tion of  an  element  of  chance,  money.  [45] 

5.  That  the  libelee  herein  was  transported  in 
violation  of  Title  15,  U.S.C,  Section  1172. 

6.  In  reserving  a  ruling  on  claimant's  proctor's 
objection  to  the  introduction  of  evidence  tending  to 
show  the  libelee  machine  was  used  for  gambling 
purposes  and  then  not  ruling  on  said  objection. 

7.  In  denying  claimant's  motion  to  dismiss  at 
the  conclusion  of  the  libelant's  case. 

8.  In  not  finding  that  the  libelee  herein  is  not  a 
gambling  device  per  se. 

9.  In  not  finding  that  there  was  no  "direct  pay- 
off" from  the  machines,  the  libelee  herein. 

10.  In  not  finding  that  the  machine,  the  libelee 
herein,  can  be  used  for  amusement  and  recreational 
purposes. 
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11.  In  not  finding  that  no  coin  can  be  inserted  in 
the  machine,  libelee  herein,  to  operate  the  machine. 

12.  In  not  finding  that  the  counter  device,  or 
totalizer,  was  not  an  essential  part  of  the  machine, 
libelee  herein,  in  the  intent  of  Congress  in  passing 
the  ^'Johnson  Act,''  and  have  nothing  to  do  with 
the  operation  of  the  machine  but  merely  record 
the  score. 

13.  In  not  dismissing  the  amended  libel  of  in- 
formation as  not  being  within  the  prohibitive  scope 
of  the  Johnson  Act. 

14.  In  not  dismissing  the  libelant  with  costs. 

/s/  JOHN  M.  McCARVEL, 

Proctor  for  Claimant  and 
Appellant ; 

EDWIN  V.  MAGAGNA, 

Proctor  for  Claimant  and 
Appellant. 

[Endorsed] :     Filed  April  20,  1956.  [46] 
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In  the  United  States  District  Court,  District  of 
Montana,  Butte  Division 

Civil  No.  502 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Joker  Machine,  Serial  Number 

X550378, 

Libelee. 
Civil  No.  503 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  ELECTRONIC  POINTMAKER,  Also 
Known  as  the  Bingo  Machine,  Serial  Number 
X550518, 

Libelee. 

TRANSCRIPT  OF  EVIDENCE 

The  above  causes  were  consolidated  and  came  on 
for  trial  before  the  Hon.  W.  D.  Murray,  United 
States  District  Judge  for  the  District  of  Montana, 
sitting  Avithout  a  jury,  at  Butte,  Montana,  on  Janu- 
ary 12,  1956.  The  Libelant  was  represented  by  its 
counsel,  Mr.  Krest  Cyr,  United  States  Attorney  for 
the  District  of  Montana,  Butte,  Montana,  and  Mr. 
Frank  M.  Kerr,  Assistant  United  States  Attorney 
for  the  District  of  Montana,  Butte,  Montana;  and 
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James  J.  Hannifin,  claimant  of  the  above-named 
Libelees  was  represented  by  his  counsel,  Mr.  John 
M.  McCarvel,  Great  Falls,  Montana,  and  Mr.  Ed- 
win V.  Magagna,  Eock  Springs,  Wyoming. 

Thereupon,  the  following  proceedings  were  had: 

The  Court:  Numbers  502  and  503,  these  matters 
can  be  heard  at  one  time? 

Mr.  Cyr:  Yes,  your  Honor,  I  have  talked  with 
Mr.  McCarvel,  appearing  on  behalf  of  Jim  Hanni- 
fin, one  of  the  claimants,  and  he  has  agreed  that 
both  actions  may  be  tried  at  the  same  time. 

The  Court:     Very  well,  proceed. 

Mr.  McCarvel:  May  it  please  the  Court,  at  this 
time  I  would  like  to  ask  the  Court  and  make  a  mo- 
tion to  the  effect  that  the  name  of  Edwin  V.  Ma- 
gagna, of  the  law  firm  of  Magagna,  Galicich  and 
Hamm,  of  Rock  Springs,  Wyoming,  be  entered  as 
counsel  in  this  case.  I  will  tell  the  Court,  Mr.  Ma- 
gagna is  presently  admitted  to  the  District  Court 
of  the  District  of  Wyoming,  and,  by  the  way,  is 
President  of  the  Wyoming  State  Bar  Association. 

The  Court:  Very  well,  for  the  purposes  of  this 
action,  Mr.  Magagna 's  name  may  be  entered  as  of 
counsel. 

Mr.  Magagna :     Thank  you,  sir. 

Mr.  Cyr:     Ready  to  proceed,  your  Honor? 

The  Court:     Yes.  [2*] 

Mr.  Cyr:  I  might  state  to  the  Court  before 
starting  so  the  issues  are  defined,  this  is  a  civil  ac- 
tion brought  against  these  machines  for  the  pur- 

'Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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pose  of  having  them  declared  gambling  devices  and 
destroyed  under  1171  and  the  following  sections. 
The  pleadings  in  the  case  are  such  that  it  is  admit- 
ted they  were  transported  in  interstate  commerce; 
the  claimant,  Jim  Hannifin  claims  ownership  of  the 
machines.  However,  the  answer  and  claim  of  the 
owner,  which  has  been  filed,  puts  in  issue  two 
things,  one,  that  it  is  within  the  purview  of  the 
statute,  which  provides  a  prohibition  against  the 
interstate  transportation  of  any  so-called  slot  ma- 
chine, or  any  other  mechanical  device,  an  essential 
part  of  which  is  a  drum  or  reel  with  insignia  on. 
They  deny  this  is  such  a  machine;  also,  that  part 
of  the  statute  which  says,  "which  may  deliver,  as 
the  result  of  the  application  of  any  element  of 
chance  any  money  or  property."  They  have  denied 
this  is  a  machine  which  will  be  or  was  used  under 
those  circumstances,  so,  as  we  see  it,  those  are  the 
two  issues  in  these  cases,  the  other  matters  having 
been  admitted,  and  we  have  no  proof  as  to  inter- 
state transportation  at  this  time. 

The  Court:     Is  that  as  you  understand  it? 

Mr.  McCarvel:  That  is  substantially  correct, 
your  Honor. 

The  Court:     Veiy  well,  proceed. 

Mr.  Cyr:  I  would  like  to  know  so  I  do  not  be 
surprised,  he  says  "substantially".  [3] 

Mr.  McCarvel:  We  don't  deny  these  machines 
have  been  transported  interstate. 

The  Court:     Very  well,  proceed. 
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KENT  HUTCHESON 
called  as  a  witness  on  behalf  of  Libelant,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Cyr: 

Q.     Will  you  state  your  name,  please? 

A.    My  name  is  Kent  Hutcheson. 

Q.     Your  occupation  and  residence,  please? 

A.  I  am  a  Special  Agent  with  the  Federal  Bu- 
reau of  Investigation.  I  reside  at  518  West  Park  in 
Butte,  Montana. 

(Inaudible  discussion  between  counsel.) 

Mr.  McCarvel:  Your  Honor,  I  am  just  asking 
that  the  machine  and  the  remote  control  unit  be 
separately  identified  as  exhibits  so  the  record  will 
adequately  show  which  we  are  talking  about. 

The  Court :     They  will  have  to  be,  I  suppose. 

Mr.  Cyr:  Your  Honor,  we  don't  know  whether 
they  are  separate  parts  or  not.  We  picked  them  up 
as  one,  they  are  attached  as  they  were.  They  can 
take  them  apart,  there  are  thousands  of  parts  in 
this. 

The  Court:  I  don't  understand  you.  I  thought 
you  said  you  wanted  the  two  machines  themselves 
identified  separately.  [4] 

Mr.  Magagna:  As  the  witnesses  go  on,  part  of 
the  time  they  will  be  testifying  about  this  phase, 
and  part  of  the  time,  that  phase.  Unless  you  have 
them  identified  in  the  record,  you  don't  know  which 
they  are  talking  about.  We  had  that  happen  in  a 
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(Testimony  of  Kent  Hutclieson.) 
ease  in  Wyoming.  At  least,  if  your  are  going  to 
mark  this  (indicating)  Exhibit  1,  mark  the  other 
part  Exhibit  1-A,  so  we  can  tell  what  they  are  dis- 
cussing. 

The  Court:     Yes. 

Mr.  Cyr :     The  remote  control  device  only  ? 

The  Court:     Yes. 

Mr.  Magagna:     Yes. 

Q.  These  machines  which  have  been  marked 
Plaintiff's  Exhibit  1,  Plaintiff's  Exhibit  1-A  and 
Plaintiff's  Exhibit  2  and  Plaintiff's  Exhibit  2-A, 
have  you  seen  those  machines  before? 

A.     Yes. 

Q.  And  were  you  the  agent  who  took  them  into 
your  possession?  A.     I  was. 

Q.    When  and  where  was  that? 

A.  That  was  on  December  6,  1955,  in  the  after- 
noon. I  seized  those  machines  at  the  Eagle  Lounge, 
at  26  West  Granite. 

Q.  Had  you,  prior  to  that  time,  seen  any  of 
these  machines  in  Butte?  A.     I  have. 

Q.  When  was  the  first  time  you  saw  machines  of 
this  kind?  A.     June  30th,  1955.  [5] 

Q.    Where  was  that? 

A.     In  Butte,  Montana. 

Q.    Where,  specifically,  in  Butte? 

A.  I  saw  five  machines  at  Lloyd's  on  South 
Montana;  I  saw  one  machine  in  the  Rose  Garden 
on  South  Montana;  I  saw  one  machine  at  the  It 
Club  in  Rocker ;  and  one  machine  at  the  Leaky  Roof 
Tavern  at  the  Nistler  Junction. 


vs.  United  States  of  America  45 

(Testimony  of  Kent  Hiitcheson.) 
Q.     Do  you  know  whether  or  not 


A.  Excuse  me,  sir,  I  forgot  two  machines.  I  saw 
two  other  machines  in  the  possession  of  Iva  Kin- 
caid. 

Q.  Were  those  machines  in  a  public  establish- 
ment? 

A.  She  had  them  in  her  personal  possession  at 
Unit  5  in  Eddy's  Motel  on  South  Montana. 

Q.     They  were  not  in  a  bar? 

A.     They  were  not  in  operation. 

Q.     All  the  others  were  in  bars? 

A.  Yes,  sir,  the  others  were  located  in  bars  or 
places  of  business. 

Q.  Were  all  these  machines  other  than — strike 
that.  Do  you  know  who  owned  all  these  machines 
with  the  exception  of  the  Kincaid  machines  ? 

A.  Well,  James  Hannifin  told  me  he  and  his 
two  brothers,  Danny  and  Phil,  had  paid  the  freight 
on  these  machines  from  the  Buckley  Manufactu- 
ring Company  in  Chicago,  and  led  me  to  believe 
the  machines  were  actually  in  his  custody  in 
Butte,  [6]  Montana. 

Q.  Do  you  know  whether  or  not  all  those  ma- 
chines which  were  in  these  public  places  and  on 
which  Hannifin  paid  the  freight  were  used  as  gam- 
bling devices? 

Mr.  McCarvel :  To  which  we  object,  your  Honor, 
on  the  ground  and  for  the  reason  it  calls  for  a  con- 
clusion of  the  witness  in  reference  to  these  ma- 
chines, that  it  has  no  probative  value,  that  it  is 
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entirel}^  irrelevant,  incompetent  and  immaterial  in 

reference  to  the  hearing  in  this  case. 

Mr.  Cyr:  Your  Honor,  I  have  asked  him  if  he 
knew.  The  only  answer  to  that  is  yes  or  no,  he  does 
or  does  not  know. 

The  Court:  He  can  tell  us  what  he  knows.  The 
objection  is  sustained  to  the  question  itself. 

Q.  Did  you  have  any  conversation  with  Mr. 
Hannifin  on  the  30th  of  June  with  reference  to  all 
of  these  machines  ?  A.     I  did. 

Q.     Where  was  that  conversation  held? 

A.  It  was  in  a  Chevrolet  carryall  truck  located 
right  outside  of  his  home,  the  south  side  of  his  home 
located  at  15  South  Excelsior  here  in  Butte. 

Q.     Who  else  was  present? 

A.     No  one  except  Mr.  Hannifin  and  I. 

Q.  T\niat  else  was  said,  with  reference  to  these 
machines  being  gambling  devices  or  anything? 

A.  Mr.  Hannifin  stated  to  me  that  all  the  ma- 
chines, except  [7]  two  located  in  the  Elks'  Club, 
w^hich  I  never  saw,  all  the  machines  except  those 
located  in  the  Elks'  Club  were  being  used  as  gam- 
bling devices. 

Q.  Now,  when  you  seized  these  machines  at  the 
Eagles'  Lounge,  can  you  describe  the  interior  of  the 
Eagles'  Lounge  and  w^here  the  machmes  were  lo- 
cated? 

A.  The  Eagles'  Lounge  is  on  the  south  side  of 
Granite  Avenue  West,  26  West  Granite  here  in 
Butte.  As  you  enter  the  door,  there  is  an  office  just 
immediately  to  the  right  where  Mr.  Irving  Coombs, 
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who  is  Secretary  of  the  Eagles'  Lounge  has  his  of- 
fice ;  on  the  right  farther  clown  from  this  office  is  a 
bar  that  I  would  say  was  approximately  25  feet 
long.  To  the  left  of  the  door  as  you  enter,  there  is 
a  partition-like  arrangement  which,  when  you  walk 
back  almost  to  the  end  of  the  bar,  you  can  turn  and 
look  to  your  left,  and  there  is  a  slightly  enclosed 
room — I  don't  recall  it  had  a  door,  I  don't  believe 
it  did — inside  of  what  would  look  like  a  coat  closet. 
These  two  machines  were  located  there.  The  two 
remote  control  boxes.  Exhibit  1-A  and  2-A  were 
located  behind  the  bar,  and  Exhibit  2-A  and  1-A 
were  connected  with  Exhibit  2  and  Exhibit  1  by 
those  cables  that  you  see  rmming  under  the  floor 
through  the  basement. 

Q.    And  were  connected  to  the  machines? 

A.  And  were  connected  to  the  machines.  They 
were  operable  at  the  time  I  first  saw  them.  [8] 

Q.  Were  the  faces  of  the  machines  lighted  at 
that  time?  A.     Yes,  sir. 

Q.  Was  anybody  in  the  bar  playing  the  ma- 
chines ? 

A.  No  one  was  playing  them  at  the  time  I  seized 
them. 

Q.     Anybody  playing  them  prior  to  that  time  ? 

A.  Mr.  Al  Laforest,  who  is,  I  believe,  bartender 
at  the  Eagles'  Lounge  in  the  evening,  played  the 
machines  on  the  first  occasion  I  was  in  there  that 
afternoon. 

Q.     Before  the  seizure  took  place? 

A.     Before    the    seizure    took    place.    I    say    he 
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played  those  machines.  He  played  the  Joker  ma- 
chine, he  did  not  play  the  Bingo  machine. 

Q.     By  the  Joker  Machine,  you  refer  to? 

A.     Exhibit  1. 

Q.     Exhibit  2  is  described  as  what? 

A.     As  the  Bingo  machine. 

Q.  I  don't  know  whether  it  is  specific  in  the 
record.  Exhibit  1-A  is  the  remote  control  device 
connected  with  Exhibit  1,  is  that  correct? 

A.     Correct. 

Q.  Exhibit  2- A  is  the  remote  control  device  and 
black  box  which  was  connected  to  Exhibit  2? 

A.  As  you  will  note,  there  is  an  exhibit  on  the 
top  of  2-A  which  says  in  red  letters  on  a  white  card 
''Bingo",  indicating  it  is  connected  to  the  Bingo 
device.  [9] 

Mr.  Cyr:  We  will  offer  in  evidence  Plaintiff's 
Exhibits  1,  1-A,  Plaintiff's  Exhibit  2  and  Plaintiff's 
Exhibit  2-A. 

Mr.  McCarvel :  To  which  we  object,  your  Honor, 
uj)on  the  ground  and  for  the  reason  a  proper  foun- 
dation hasn't  been  laid  for  their  introduction. 

The  Court:  In  what  manner  is  the  foundation 
lacking? 

Mr.  McCarvel:  That  it  hasn't  been  adequately 
described  where  the  Eagles'  Lounge  is  located;  on 
the  ground  and  for  the  reason  further  that  this  wit- 
ness hasn't  been  properly  qualified;  on  the  ground 
and  for  the  reason  that  the  exact  location  of  the 
machines  has  not  been  established;  it  has  not  been 
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established  as  to  the  time  of  day  at  which  the  ma- 
chines were  seized. 

The  Court:  In  what  way  hasn't  he  been  quali- 
fied? Make  your  objection  specific. 

Mr.  McCarvel:     All  he  has  testified 

The  Court:     Qualified  as  to  what? 

Mr.  McCarvel:     Pardon. 

The  Court:  You  make  the  objection  that  the  wit- 
ness is  not  Cjualified.  Qualified  as  to  what? 

Mr.  McCarvel:  As  to  his  capacity  as  Special 
Agent  for  the  FBI. 

The  Court:  The  objections  are  overruled.  They 
are  admitted. 

(Plaintiff's  Exhibits  1  and  1-A,  being  respec- 
tively the  Joker  device  and  the  remote  control 
box  connected  thereto,  and  Plaintiff's  Exhibits 
2  and  2-A,  [10]  being,  respectively,  the  Bingo 
device  and  the  remote  control  box  connected 
thereto,  were  here  received  in  evidence  over  ob- 
jection, and  the  same  are  in  the  possession  of 
the  Clerk  of  this  Court.) 

Q.  At  the  time  you  seized  these  machines,  did 
you  observe  any  numbers  on  them  purporting  to  be 
serial  numbers  or  anything  of  that  kind? 

A.  Yes,  I  identified  the  machines  by  number  and 
where  they  were  located.  The  Joker  device  there  has 
Number  X550378  stamped  on  the  wood  base  at  the 
rear. 

Q.     That  is  Plaintiff's  Exhibit  1? 

A.     That  is  Plaintiff's  Exhibit  1. 
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Q.     Xow,  Plaintiff  ^s  Exhibit  2? 

A.  That  is  the  Bingo  device,  and  on  the  rear 
stamped  into  the  wood  of  that  is  number  X550518. 
There  are  no  seiial  numbers — no  serial  numbers 
were  extracted  from  Exhibit  2- A  and  Exhibit  1-A. 

Q.  Yes.  I  recall  that  you  stated  the  location  of 
the  Eagle  Lounge.  Will  you  tell  us  now  where  the 
Eagle  Lounge  is? 

The  Court:     26  West  Granite,  he  said. 

Mr.  Cyr:  I  wasn't  sure,  your  Honor.  All  right, 
you  may  examine. 

Cross-Examination 
By  Mr.  McCarvel : 

Q.  Who  ordered  you  to  seize  these  [11]  ma- 
chines ? 

A.  The  United  States  Attoraey  caused  a  libel 
of  information  to  be  issued.  A  monition  was  issued 
me  directing  Special  Agents  of  the  Federal  Biu'eau 
of  Investisation  to  seize  these  two  devices.  Exhibits 
1  and  1-A  and  Exhibits  2  and  2-A. 

Q.      How  long  have  you  been  in  this  area  ? 

A.  I  have  been  in  this  area  since  December  29, 
1955,  excuse  me.  j^ardon,  December  29,  1954. 

ISIr.  McCarvel :     That  is  all. 

The  Court:     Call  the  next  witness. 

(Witness  excused.) 
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called  as  a  witness  on  behalf  of  Libelant,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Cyr: 

Q.  Would  you  state  your  name,  residence  and 
occupation,  please? 

A.  Hubert  J.  Massman,  902  North  Rodney, 
Helena,  Montana,  Assistant  Attorney  General,  State 
of  Montana. 

Q.  How  long  have  you  occupied  the  position  of 
Assistant  Attorney  General  of  the  State  of  Mon- 
tana? A.     Approximately  three  years. 

Q.     That  has  been  continuous? 

A.     Yes.  [12] 

Q.  I  call  your  attention  to  what  has  been  marked 
as  Plaintiff's  Exhilnts  1,  1-A,  Plaintiff's  Exhibit  2 
and  Plaintiff's  Exhibit  2-A.  Have  you  had  occasion 
to  see  machines  of  that  same  kind  in  Butte,  Mon- 
tana, within  the  past  six  months?  A.     I  have. 

Q.     Where  did  you  see  them? 

A.  I  saw  machines  of  that  type  at  the  Leaky 
Roof  Tavern,  the  Highway  Inn,  the  It  Club,  those 
three  establishments  are  west  of  Butte  on  U.  S. 
Highway  10;  at  Lloyd's  of  Butte 

Mr.  Magagna:  I  don't  want  to  be  objectionable, 
but  I  believe  the  machines  in  issue  are  these  two  ma- 
chines. I  can't  follow  this  line  of  testimony,  the 
wandering  around  talking  about  the  whole  State  of 
Montana.  I  object  to  the  testimony  unless  he  identi- 
fies these  machines,  or  unless  he  says  he  saw  similar 
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machines,  but  I  don't  follow  the  trend  of  this  testi- 
mony. 

The  Court:    What  is  the  purpose? 

Mr.  Cyr :  It  is  offered  to  prove  a  search  was  made 
in  the  City  of  Butte  on  these  machines.  Every  one 
in  operation  was  viewed  by  this  witness  and  either 
played  by  him  or  a  fellow  accompanying  him  in  his 
presence;  that  he  paid  a  consideration  for  an  op- 
portunity to  play  them ;  he  was  paid  off  over  the 
bar  with  money  after  playing  them. 

The  Court :     That  is  some  place  else.  [13] 

Mr.  Cyr:  Except,  your  Honor,  they  have  stated 
that  these  machines,  they  specifically  deny  "by  the 
operation  of  the  aforesaid  Electronic  Pointmaker 
a  person  or  any  person  may  become  entitled  to  re- 
ceive as  the  result  of  the  application  of  an  element 
of  chance  or  in  any  other  manner,  money  or  prop- 
erty." We  will  show  this  as  general  proof  as  to  this 
type  machine,  not  specifically  these  machines,  but  it 
is  the  machine  itself  which  is  here  being  libeled. 
Other  machines  of  the  same  kind,  used  for  the  same 
purpose  uniformly  and  generally,  we  submit,  is  evi- 
dence of  the  character  and  nature  and  purpose  for 
VN-hich  these  machines  are  used. 

Mr.  Magagna:  If  the  Court  please,  this  gentle- 
man gets  up  and  testifies  he  has  been  all  over  the 
State  of  Montana  and  there  has  been  gambling  in 
the  State  of  Montana.  Following  it  from  that  point, 
I  don't  think  he  has  connected  it  with  these  ma- 
chines aside  from  the  general  proposition  of  saying 
there  had  been  found  similar  machines.  When  he 
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gets  on  and  starts  listing  them,  I  don't  see  they  have 
anything  to  do  with  these  machines.  It  would  have 
to  be  testimony  about  these  machines.  Theoretically, 
you  could  prove  there  were  400  other  machines.  If 
you  proved  the  400  and  used  for  a  specific  purpose 
and  failed  to  prove  these  two  were,  your  libel  would 
fail,  so  I  can't  follow  your  proof  on  this  having  any 
advantage  whatever  in  this  case. 

Mr.  Cyr:  Your  Honor,  I  don't  agree  with  that. 
If  the  [14]  device  is  a  mechanical  device  within  the 
purview  of  the  statute,  whether  or  not  it  was  used 
for  that  purpose,  it  is  within  the  statute. 

Mr.  McCarvel:  Why  is  testimony  available  at 
all?  The  fact  it  is  used  or  not  doesn't  bring  it  in  or 
out  of  the  purview  of  the  statute.  That  is  our  argu- 
ment, so  testimony  as  to  other  machines  used  for 
that  purpose  is  not  material.  You,  from  your  own 
statement,  have  admitted  that  if  it  comes  within  the 
purview  of  the  statute,  that  is  what  our  issue  is,  not 
whether  it  was  used  for  gambling  or  not. 

Mr.  Cyr:  Your  Honor,  our  position  is  it  looks 
like  a  duck,  it  sounds  like  a  duck,  flies  like  a  duck, 
quacks  like  a  duck,  it  is  a  duck.  We  will  show  the 
other  machines  observed  are  gambling  devices.  We 
will  show  later  these  two  machines  were  similarly 
used. 

The  Court:     Objection  overruled. 

Q.     Continue,  please. 

A.  I  observed  machines  at  Lloyd's  of  Butte,  the 
Vegas  Club  in  Meaderville,  and  at  the  Red  Rooster 
Club  on  Harrison  Avenue  here  in  Butte. 
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Q.  Now,  were  the  machines  in  each  of  those 
places  the  same  as  either  Exhibit  1  or  Exhibit  2? 

A.  Yes,  in  every  respect,  they  were  one  or  the 
other  kind. 

Mr.  Magagna:  I  presume  without  having  to 
jump  up  continually  to  object  we  can  have  it  under- 
stood our  objection  [15]  goes  to  this  entire  line  of 
questioning  ? 

TheCoiU't:     Yes. 

Q.     Who  was  with  you  at  that  time? 

A.     Emmett  T.  Walsh. 

Q.     What  is  his  profession  or  occupation? 

A.  He  is  also  an  Assistant  Attorne}^  General  of 
the  State  of  Montana. 

Q.  And  when  was  this,  when  did  you  visit  these 
places? 

A.  On  the  nights  of  August  5th  and  6th,  1955, 
and  on  the  nights  of  August  12  and  13th,  1955. 

Q.  Now,  at  each  of  these  places,  would  you  state 
what  you  did  with  relation  to  these  machines,  either 
you  or  Emmett  Walsh  in  your  presence? 

A.  In  each  establishment,  we  found  the  machine 
located  some  distance  from  the  cash  register  at  the 
bar,  the  machine  which  we  will  designate  as  Exhibit 
1  or  2;  and  the  remote  control  boxes  you  find  as 
1-A  or  2-A  would  be  very  close  to  the  cash  register 
behind  the  bar.  I  Avould  go  up  to  the  bartender  and 
put  some  money  on  the  counter,  and  the  bartender 
would  pick  uj)  the  money,  and  he  would  tell  us 
Avhich  machine  we  were  to  play 

Mr.  McCarvel :    Just  a  minute,  now,  I  would  like 
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to  make  an  objection  for  the  record  at  this  time 
that  this  charge  is  laid  under  Title  15  of  the  United 
States  Codes,  Section  1171,  and  it  is  charged  herein 
that  these  are  gambling  devices,  and  [16]  that  they 
were  transported  in  interstate  commerce.  Now,  we 
object  to  any  testimony  with  reference  to  how  these 
machines  were  used  in  reference  to  gambling,  be- 
cause our  position  is  that  they  are  not  gambling 
devices  as  such.  The  fact  they  were  used  for  gam- 
bling doesn't  in  any  way  tend  to  prove  they  are, 
it  has  no  probative  value  at  all  that  the  machine 
itself  is  a  gambling  device.  A  deck  of  cards  could 
be  used  as  a  gambling  device,  a  flip  of  a  coin  could 
be  a  gambling  device.  We  object  to  any  testimony 
in  reference  to  any  evidence  as  to  how  this  par- 
ticular machine  was  used  as  a  gambling  device.  The 
Government  has  to  prove  here  that  this  machine 
itself  is  a  gambling  device,  and  not  how  it  was  used. 

The  Court:  I  take  it  what  the  Government  is 
attempting  to  show  is  the  use  to  which  this  machine 
can  be  put  because  another  one  similar  to  it  has 
l:)een  used  in  a  particular  manner.  I  will  reserve 
ruling  on  your  objection,  l)ecause  it  no  doubt  is 
going  to  involve  some  briefing  with  reference  to 
the  matter,  and  I  don't  know  the  answer  at  this 
point.  In  any  event,  I  will  reserve  ruling  on  your 
objection,  and  you  can  proceed  with  the  evidence. 

Q.    Would  you  proceed? 

A.  The  bartender  would  take  the  money  we  gave 
him^  and,  as  an  example,  if  we  were  playing  a 
machine   at   a  nickel   a   play  and  we  gave   him   a 
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dollar,  he  would  take  the  dollar  and  push  the  but- 
ton on  what  is  defined  as  Exhibit  1-A  or  2- A,  [17] 
depending  upon  which  machine  was  in  use.  When 
he  would  press  the  button,  there  would  be  a  click- 
ing sound,  and  those  reels  which  appear  somewhat 
like  a  speedometer  would  click  up  to  the  position 
Avhere  they  Avould  read  "20."  We  would  then  go 
over  to  Exhibit  1  or  2,  and  the  same  reels  on  the 
machines  would  read  "20."  The  next  step  would 
be  to  press  the  yellow  button  up  at  the  upper  left- 
hand — right-hand,  as  you  are  facing  from  the  ma- 
chine— corner  of  the  machine,  and  when  that  button 
was  pressed 

Q.  You  are  referring  now  to  Plaintiff's  Exhibit 
1  or  2,  the  machine  itself? 

A.  Yes.  Upon  pressing  that  button,  you  could 
then  pull  the  lever  on  the  machine.  When  the  lever 
was  pulled,  there  would  be  a  whirling,  clicking 
sound,  and  lights  would  flicker  on  the  various  num- 
bers or  fruit  or  pictures  on  the  face  of  the  machine, 
and  it  would  finally  come  to  rest.  As  an  example, 
Avith  Exhibit  1,  the  Joker  machine,  we  will  assimie 
that  in  the  first  column,  a  cherry  remained  lighted, 
and  in  the  second  column  a  cherry  remained  lighted, 
and  in  the  third  column  some  other  fruit.  If  you 
will  observe  the  face  of  the  machine,  stamped  in  the 
metal  on  the  face.,  it  has  two  cherries  and  a  few 
dots,  then  "5,"  the  muneral  "5." 

Q.  You  are  referring  to  Plaintiff's  Exhibit  1 
now? 

A.  Yes,  and  when  it  stopped  with  those  two 
cherries  lighted,  the  speedometer  reel  deface  would 
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then  click.   Upon  pulling  [18]  the  handle,  it  would 
have  dropped  from  ''20"  to  "19."    When  it  come 
to  rest  on  two  cherries,  you  would  have  five  clicks, 
and  it  would  come  up  to  read  "24." 

Q.  You  are  referring  to  the  three  white  reels 
on  the  face  of  the  machine  behind  the  glass  panel 
toward  the  middle  part  of  the  machine? 

A.  Yes,  it  would  then  read  "24."  If  you  didn't 
have  a  winning  combination,  that  same  panel  would 
just  show  "19." 

Q.  It  would  show  one  less  as  the  result  of  pull- 
ing the  handle  ? 

A.  It  would  show^  one  less  as  the  result  of  pull- 
ing the  handle.  That  play  would  then  be  completed, 
and  you  could  commence  a  second  play  by  pressing 
the  yellow  button  in  the  upper  left-hand  corner  and 
pulling  the  handle.  I  observed  other  people  playing 
the  machine  in  that  manner,  and  I  played  it  in  that 
maimer  in  every  establishment;  and  in  every  in- 
stance with  either  machine,  upon  concluding  play, 
I  arranged  to  have  something  left  showing  on  the 
reels  that  we  have  mentioned  before. 

Q.     On  the  face  of  the  machine? 

A.  On  the  face  of  the  machine,  and  in  each  in- 
stance the  bartender  would  pay  for  those  numerals 
in  the  same  amount  I  had  paid  to  play  the  machine 
in  the  beginning. 

Q.  Was  that  true  whether  the  amount  exceeded — 
I  believe  you  said  you  played  20.  If  the  number  of 
games  on  the  face  of  [19]  the  machine  exceeded  20, 
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would  he  pay  you  the  number  on  the  face  of  the 

machine  ? 

A.  Yes.  As  an  example,  where  the  machine,  on 
the  first  play  I  won  five  plays,  and  it  read  ''24,"  he 
would  pay  off  $1.20. 

Q.     That  was  true  in  all  instances  ? 

A.  That  was  true  of  every  machine  and  in  every 
establishment  we  visited. 

Q.  Did  you  observe  whether  or  not  there  was  a 
connection  between  the  reels  and  drums  which  ap- 
pear on  the  face  of  the  remote  control  devices  which 
are  marked  Plaintiff's  Exhibit  1-A  and  Plaintiff's 
Exhibit  2-A„  and  the  reels  which  appear  on  the  face 
of  the  slot  machines? 

A.  Yes,  in  every  instance,  you  could  see  a  cable 
running  between,  and  in  every  instance  when  he 
pressed  the  button  of  the  remote  control  device, 
changing  the  reading  on  the  cylinders  on  that  de- 
vice, a  corresponding  change  was  made  on  Exhibits 
1  and  2. 

Q.  That  is,  the  tally  on  each  of  those,  1-A  and  1, 
would  correspond  at  all  times? 

A.     Yes,  they  were  synchronized. 

Q.  I  believe  you  stated  1-A  and  2-A  were  always 
located  behind  the  bar?  A.     Yes. 

Q.  And  accessible  to  and  under  the  control  of 
the  bartender  [20]  of  the  establishment? 

A.    Yes. 

Q.  Did  you  at  that  time  go  to  the  Eagles' 
Lounge  ?  A.     No. 

Mr.  Cyr:    You  may  examine. 
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Cross-Examination 
By  Mr.  McCarvel: 

Q.  Mr.  Massman,  at  the  time  you  made  your 
investigation  with  Emmett  Walsh,  you  were  in  the 
employ  of  and  acting  for  the  Attorney  General  of 
the  State  of  Montana,  is  that  right  ?  A.     Yes. 

Q.  And  you  went  there  at  his  instance  and  re- 
quest, is  that  right?  A.    Yes. 

Mr.  McCarvel :     That  is  all. 

Redirect  Examination 
By  Mr.  Cyr: 

Q.  In  that  connection,  did  you  seize  some  of  the 
machines  of  the  same  kind?  A.     Yes. 

Q.    Where  was  that? 

A.  Lloyd's  of  Butte,  we  seized  four  machines  of 
this  type  machine.  [21] 

Q.     What  was  done  with  those  machines? 

A.  They  were  destroyed  publicly  by  order  of 
District  Judge  McClernan. 

Q.     In  Butte? 

A.  In  Butte,  Montana.  I  don't  just  know  the 
date,  I  could  look  it  up. 

Mr.  Cyr :  We  would  ask  the  Court  to  take  judi- 
cial notice  of  the  decision  of  Judge  McClernan  in 
that  case.   Do  you  have  it  with  you? 

The  Court:  I  don't  take  judicial  notice  of  it;  I 
think  this  is  immaterial. 


60  James  Hanni-fin,  etc. 

(Testimony  of  Hubert  J.  Massman.) 

Mr.  Cyr:  I  ask  the  Court  to  take  judicial  no- 
tice  

The  Court:  I  think  the  whole  thing  is  imma- 
terial that  he  seized  four  machines  and  investigated 
them  and  Judge  McClernan  ordered  them  destroyed. 
I  don't  take  judicial  notice  of  it,  and  that  is  all 
immaterial  to  this  matter^  in  any  event. 

Mr.  Cyr:     That  is  all. 

(Witness  excused.) 

OLE  NELSON 
called  as  a  witness  on  behalf  of  Libelant,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Cyr: 

Q.  Would  you  state  your  name,  please,  sir?  [22] 

A.  Ole  Nelson. 

Q.  Where  do  j^ou  live,  Mr.  Nelson? 

A.  22  North  Idaho. 

Q.  Where  are  you  employed? 

A.  I  am  not  employed  right  noAv. 

Q.  Referring  to  the  6th  of  December,  1955, 
where  were  you  employed? 

A.  Tending  bar  at  the  Eagles'  Lounge. 

Q.  Eagles'  Lounge  in  Butte?  A.     Yes,  sir. 

Q.  That  is  at  26  West  Granite? 

A.  Yes,  sir. 

Q.  Were  you  present  at  the  time  these  machines 

were  in  the  Eagles'  Lounge?  A.     I  was. 
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Q.  And  during  the  time  you  were  tending  bar, 
did  any  patrons  of  the  Eagles'  Lounge  play  these 
machines  ?  A.     No,  sir,  not  at  that  time,  no. 

Q.     Well,  at  any  time? 

A.  Well,  our  machines  used  to  play  a  little  every 
once  in  awhile,  but  we  had  very  little  play  on  them. 

Q.  During  the  time  you  were  acting  as  bartender 
at  the  Eagles'  Lounge,  were  the  machines  ever 
played  by  any  patrons  % 

A.     YeSy  they  were,  by  Eagles. 

Q.  Did  they  pay  you  some  money  to  play  these 
machines  while  [23]  you  were  bartender? 

A.  They  would  pay  me  and  play  it  just  a  little 
while,  and  a  few  times  they  would  pay  off  and  they 
got  money  back,  what  they  put  in. 

Q.  If  the  number  of  games  exceeded  the  amount 
they  had  paid,  you  would  pay  them  that  amount, 
would  you  not? 

A.  They  would  generally  play  them  over  again. 
They  would  get  off. 

Mr.  McCarvel :  Without  interrupting  too  much, 
we  ask  that  the  objection  we  made  in  reference  to 
any  gambling  that  this  machine  was  used  for  go 
to  all  of  the  questions  asked  in  that  connection,  tbe 
fact  that  the  machine  was  used  as  a  gambling  device. 

The  Court:  Yes,  you  made  that  objection  some 
time  ago.  I  have  reserved  ruling  on  that,  and  I  will 
consider  it  when  you  file  a  brief  with  the  Court,  but 
the  Court  will  receive  evidence  in  the  meantime, 
under  the  reserved  ruling,  that  the  machine  was 
actually  used  as  a  gambling  machine. 
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Mr.  McCarvel:  We  didn't  want  to  have  to  jump 
up  each  time. 

The  Court:  You  don't  have  to,  and  I  will  give 
you  an  opportunity  to  advise  me  with  reference  to 
the  point. 

Q.  How  much  did  it  cost,  Mr.  Nelson,  for  each 
play  on  this  machine?  A.     Five  cents.  [24] 

Q.     And  assume  for  a  moment 

The  Court :     On  this  machine — which  machine  ? 

Q.  On  this  machine.  Exhibit  1.  If  I  wished  to 
play  this  and  you  were  the  man  tending  bar  at  the 
time,  and  I  would  give  you  $1.00,  how  would  you 
give  me  the  right  to  play  that  machine? 

A.  Well,  we  Avould  push  the  light  on  Exhibit 
2-A.,  I  gTiess. 

Q.  You  are  referring  to  these  black  boxes 
marked  1-A  and  2-A'?  A.     Yes,  sir. 

Q.  You  would  push  the  button  on  the  right,  is 
that  correct?  A.     Yes,  sir. 

Q.     Which  says  ''Start"?  A.     Yes. 

Q.  Would  you  push  it  until  it  registered  20 
games?  A.    Yes,  sir. 

The  Court :     Or  21. 

Q.  21,  I  am  not  skilled  in  this,  your  Honor,  and 
then  would  that  entitle  the  man  to  pull  the  handle 
21  times,  is  that  correct  ?  A.     Yes,  sir. 

Q.  Then,  when  he  had  finished  playing,  you 
would  pay  him  a  nickel  for  each  one  of  these  that 
would  appear  on  the  face  of  Exhibit  1-A  or  2-A  ? 

A.  If  he  had  any  coming,  yes ;  most  of  the  time 
he  wouldn't.  [25] 
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Q.     Most  of  the  time  he  lost? 

A.  Most  of  the  time  he  played  what  he  had 
coming. 

The  Court :  Let  me  just  ask  a  question  about  the 
operation  of  this.  After  a  particular  patron  finishes 
play  and  the  figures  ''21"  appear,  then  how  do  you 
clear  the  machine  for  the  next  patron  to  play? 

A.  If  there  is  any  on  it,  why  you  just  push  the 
next  button. 

The  Court:     What  is  that? 

A.  If  there  is  anything  on  it,  you  would  push 
the  next  ])utton. 

The  Court:     The  one  on  the  left  of  Exhibit  1-A? 

A.     That  clears  it. 

The  Court:     That  clears  it. 

(U.    S.   Attorney   demonstrates   on   machine 
Exhibit  1-A.) 

The  Court:     I  see. 

Mr.  Cyr:     You  may  examine. 

Mr.  McCarvel:     No  questions. 

(Witness  excused.) 

GLEN  TARBOX 

called  as  a  witness  on  behalf  of  Libelant,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Cyr:  [26] 

Q.     State  your  name,  please. 
A.     Glen  Tarbox. 
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Q.     Where  do  you  reside,  Mr.  Tarbox? 

A.     102  East  Central,  Missoula,  Montana. 

Q.     How  long  have  you  resided  in  Missoula? 

A.     The  last  time  since  1937. 

Q.  V>niat  is  your  occupation  presently  in  Mis- 
soula, Montana? 

A.  I  am  part  owner  of  a  radio  and  television 
repair  shop. 

Q.  Prior  to  entering  into  that  occupation,  what 
w^as  your  occupation? 

A.  I  was  one  of  the  owners  of  an  automatic 
phonograph  company. 

Q.     How  long  were  you  engaged  in  that  business  ? 

A.  From  1937  to  1951,  I  believe,  not  including 
a  time  during  the  war.  I  wasn't  there  during  the 
war. 

Q.  During  that  time  did  you  have  occasion  to 
become  acquainted  with  the  working  mechanisms  of 
slot  machines  and  pin  ball  machines? 

A.     I  did. 

Q.  Did  you,  as  part  of  your  occupation,  during 
that  period  of  time,  repair  and  take  care  of  the 
maintenance  and  operation  of  those  machines? 

A.     I  did. 

Q.  How  many  years  would  you  say  you  spent 
in  that  business? 

A.     In  the  coin  machine  business  as  a  whole  ?  [27] 

Q.    Yes. 

A.  It  would  be  1937  to  1952,  with  about  two 
years  out ;  it  would  be  about  13  years,  I  believe. 

Q.     Just  for  the  information  of  the  Court,  what 
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is  the  workings  of  a  pin  ball  machine,  how  does  it 

operate,  is  it  electrical?  A.     Yes,  strictly. 

Q.     What  type  system  does  it  have  in  it? 

Mr.  Magagna:  I  -s^ish  to  object  to  any  testimony 
mth  respect  to  pin  ball  machines.  I  can't  follow 
the  relevancy  of  pin  ball  machines  in  this  case. 

The  Court:  Just  to  show  he  is  qualified  with 
electrically  operated  machines. 

Mr.  MagagTia :  That  is  fine.  I  presume  he  knows 
how  the  electric  phonograph  works.  Are  you  going 
to  have  him  testify  as  to  the  inside  workings  of  a 
phonograph  ? 

The  Court:  Just  generally,  that  he  has  had  ex- 
perience with  electrical 

Mr.  Cyr:    Yes. 

Mr.  Magagna:  I  didn't  object  until  you  started 
testifying  as  to  the  inside  workings  of  a  pin  ball 
machine. 

Mr.  Cyr:  In  that  regard,  he  would  testify  it  is 
an  electrical  relay  system,  which  is  the  same  system 
that  is  here  used. 

The  Court:    You  may  proceed.  [28] 

Q.     Is  that  right?  A.    Yes. 

Q.  Did  you,  during  the  same  time,  have  occasion 
to  repair  slot  machines  which  were  mechanically 
operated?  A.     Yes,  sir. 

Q.  For  the  benefit  of  the  Court,  would  you  re- 
move from  Plaintiff's  Exhibit  1  the  working  mech- 
anism of  that  machine? 

(Witness  does  as  requested.) 
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Q.  Now,  you  have  removed  from  the  machine  the 
metal  portion  on  a  base  plate  on  which  appears  the 
words  "Electronic  Pointmaker";  is  that  right? 

A.     Yes. 

Q.  That  portion  which  you  have  removed,  can 
that  be  operated  mechanically,  can  you  make  the 
reels  on  that  spin?  A.    Yes. 

Q.  Would  you  illustrate  to  the  Court  how  that 
is  done?   Do  you  want  a  handkerchief? 

(Witness  operates  machine  portion  which  he 
has  removed.) 

Q.  Now,  does  that  portion  of  the  machine  oper- 
ate substantially  in  the  same  manner  as  the  slot 
machines  operated? 

A.     The  mechanical  part;  yes. 

Q.  Now,  what  remains  in  the  hull  of  the  ma- 
chine which  has  been  marked  as  Plaintiff's  Exhibit 
1?  A.     Any  specified  part?  [29] 

Q.  In  the  operation  of  the  machine  as  a  com- 
plete unit,  what  is  there  remaining  in  the  machine  ? 

A.     Well,  there  is  a  push  button,  to  start  with. 

Q.     What  is  the  purpose  of  the  push  button? 

A.     To  start  the  relays  so  you  can  pull  the  handle. 

Q.  You  refer  to  the  yellow  button  which  appears 
at  the  top  of  the  machine?  A.     Yes. 

Q.    What  else  is  there? 

A.  There  is  wires  and  connectors  which  connects 
the  motor,  plugs,  relays. 

Q.    What  do  those  wires  operate?    You  are  re- 
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ferring  to  the  portions  on  the  back  of  the  glass 

portion  with  the  emblems  on  if? 

A.  Most  of  it  would  be  to  turn  off  and  on  the 
light  globes  behind  the  counter. 

Q.  With  reference  to  the  drums  and  reels  which 
appear  with  numbers  at  the  bottom,  are  those  elec- 
trically operated  also?  A.     Yes. 

Q.  With  those  three  things — the  machine  is  me- 
chanical except  for  those  three  things;  is  that  cor- 
rect, in  its  operation? 

A.     No — including  this  as  one;  yes. 

Q.    What? 

A.     Including  this  section  as  one    (indicating). 

Q.  That  is,  the  electrical  portion  of  the  machine 
operates  [30]  the  three  things  which  you  have  de- 
scribed ;  is  that  correct  ?  A.     Correct. 

Q.  Are  those  things  essential  to  the  operation 
of  this  machine  as  a  complete  unit? 

A.     With  this  particular  machine;  yes. 

Q.  Just  for  the  record,  can  you  explain  the  re- 
lationship between  this  mechanical  unit  which  has 
been  removed  from  the  hull  of  Plaintiff's  Exhibit 
1,  how  it  operates  with  reference  to  the  lights  on 
here  and  the  drums  or  reels  which  appear  at  the 
bottom?  What  happens  when  the  handle  is  pulled? 

A.  Well,  you  drop  a  coin  which  releases  the 
handle 

Q.     You  said  you  drop  a  coin  ? 

A.  I  beg  your  pardon.  You  push  the  button, 
which  allows  you  to  pull  the  handle,  which  disen- 
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gages  your  drive   arm   and   allows  your   reels   to 

spin 

Q.  In  that  connection,  what  controls  the  time  of 
spinning  of  these  wheels'? 

A.  There  is  what  they  call  a  clock.  Every  time 
you  pull  the  handle,  it  is  wound  up,  as  you  call  it, 
and  when  it  runs  down  in  a  certain  period,  it  locks 
the  wheel. 

Q.  During  that  interim,  are  these  wheels  free 
wheeling  ?  A.    Yes. 

Q.  Nothing  other  than  friction  to  control  the 
speed  at  which  they  turn?  A.     Yes.  [31] 

Q.  The  clock  which  you  refer  to,  you  say  it  is 
wound  up,  is  that  controlled  by  a  spring? 

A.     Yes. 

Q.  And  that  spring  has  uniform  tension  no  mat- 
ter how  you  pull  the  handle;  is  that  correct? 

A.     Approximately;  yes. 

Q.  After  you  have  pulled  the  handle,  then  what 
happens  ? 

A.  The  wheels  spin  until  they  are  stopped  hy  the 
clock,  and  they  are  locked  b}^  some  arms  which 
align  these  in  certain  positions. 

Q.  You  are  referring  to  the  discs  which  appear 
on  there? 

A.  Yes;  and  on  the  discs  are  certain  electrical 
points  which  light  up  your  symbols  on  your  ma- 
chine. 

Q.     On  the  face  of  the  machine? 

A.  Yes.  If  the  right  combination  is  gotten,  it 
records. 
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Q.    Where  does  that  record? 

A.    On  the  meter. 

Q.  That  is  the  reels  or  drmns  which  appear  on 
the  bottom  of  the  face  of  the  machine? 

A.     These  (indicating). 

Q.  So  that  is  connected  with  the  operation  of 
the  machine,  the  lights  on  the  face  of  the  machine, 
and  the  operation  of  the  mechanical  portion  of  the 
machine  ?  A.    Yes. 

Q.     The  counting  device?  [32] 

A.     Yes,  sir. 

Q.  With  reference  to  what  has  been  marked 
Plainitff's  Exhibit  1-A,  can  you  state  to  the  Court 
— strike  that.  In  the  event  that  no  game  is  won, 
does  it  still,  the  pulling  of  the  handle  and  the  op- 
eration of  the  mechanical  device,  does  it  still  affect 
the  movement  of  the  drums  and  reels  which  appear 
on  the  face  of  the  machine  showing  the  number  of 
games?  A.     If  there  was  numbers  on  it;  yes. 

Q.  It  would  decrease  it  by  one  if  there  was  no 
win  is  that  right?  A.     Right. 

Q.  The  black  boxes  which  have  been  marked 
Exhibits  1-A  and  2-A,  will  you  state  to  the  Court 
what  connection  there  is  between  those  and  this 
machine  ? 

A.  They  are  a  recording  mechanism  to  more  or 
less  correspond  with  this  one  here  (indicating). 

Q.     You  are  referring  to  Plaintiff's  Exhibit  1? 

A.    Yes. 

Q.     Or  Exhibit  2?  A.    Yes. 

Q.     Is  that  also  the  source  of  the  electrical  power 
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for  the  operation  of  this  machine?  A.    Yes. 

Q.  In  other  words,  the  machine  cannot  be  op- 
erated except  by  the  use  of  these  black  boxes,  1-A 
or  2-A;  is  that  correct  <?  [33] 

A.     If  it  is  operated  right ;  yes. 

Q.  Whoever  operates  this  portion  of  it  would 
have  to,  through  some  method,  start  the  control  by 
tallying  some  games  on  there,  which  would  register 
on  the  machine? 

A.     If  there  weren't  any  on  it;  yes. 

Q.  Is  there  any  other  controlling  device  on  this 
other  than  the  handle  controlling  the  speed  of  these 
reels  which  appear  inside  the  machine  and  make 
electrical  contact  controlling  the  lighting  of  the  in- 
signia on  front  of  the  machine? 

A.     Say  that  again,  please? 

Q.  Is  there  any  thing  other  than  the  handle 
which  controls  the  speed  of  the  operation  of  these  ? 
(Indicating.)  A.     Yes.  ^ 

Q.     What? 

A.     There  is  a  spring  and  what  they  call  a  kicker. 

Q.     Are  both  of  those  spring  controlled? 

A.  Well,  the  spring  naturally  is  the  control  fac- 
tor on  the  kicker ;  yes. 

Q.     On  the  kicker;  and  also  on  the  clock? 

A.     There  is  two  different  springs. 

Q.  Would  you  explain  to  the  Court  which  of  the 
springs  controls  the  kicker  on  this? 

A.     It  is  on  the  mechanism;  you  pull  it  down. 
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Q.  It  is  the  spring  which  is  attached  to  the  arm 
on  the  side.    Which  spring  is  it  now*?  [34] 

A.  It  is  underneath  here  (indicating).  It  hits 
these  notches  and  kicks  it. 

Q.  It  is  the  elongated  spring  inside  the  machine 
immediately  under  the  three  reels  which  are  notched 
on  the  extreme  right  of  the  mechanical  part? 

A.     Yes. 

Q.  When  you  push  that — would  you  explain  to 
the  Court  how  that  releases  the  kicker  when  you 
pull  the  handle? 

A.  You  pull  the  handle  down,  and  it  allows  it 
to  ride  over  an  arm,  and  when  this  arm  goes  over 
the  top  of  the  arm,  it  allows  it  to  kick,  and 

Q.  That  kick  is  the  result  of  the  spring  being 
contracted,  which  is  stretched  by  the  pulling  of  the 
handle  1  A.     Right. 

Q.  And  the  same  is  true  of  the  timer,  which  is 
also  extended  by  pulling  the  handle? 

A.     Right. 

Q.  That  is  the  mechanism  that  operates  the  reels 
of  the  machine ;  is  that  true  ?  A.     Right. 

Mr.  Cyr:    You  may  examine. 

Cross-Examination 
By  Mr.  Magagna: 

Q.  Now,  as  I  understand,  you  have  testified  you 
have  done  [35]  considerable  work  on  slot  machines 
for  repair  purposes'?  A.     Yes. 

Q.    You  were  explaining  some  of  the  similarities 
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between  the  two.  Explain  to  the  Court  what  the 
diifferences  are  between  this  unit  as  assembled  and 
the  slot  machines  you  have  worked  on  ?  What  would 
you  say  were  the  principal  differences  ? 

A.  The  wheels  are  on  your  mechanism  on  the 
right,  there  is  no  drums  on  it,  there  is  no  numbers 
on  it — you  mean  the  difference  between  this  and  a 
slot  machine?  You  want  me  to  go  into  a  slot  ma- 
chine? 

Q.     Are  there  any  main  differences? 

A.     For  one  thing,  a  slot  machine 

Q.  Isn't  one  thing  a  slot  machine  had  a  slot  for 
a  coin? 

A.  Right,  and  a  coin-pay-out,  and  was  mechani- 
cally operated.  This  one  is  partly  mechanical  and 
partly  electrical. 

Q.  In  that  connection,  with  the  slot  machines 
you  have  worked  on,  did  any  of  them  have  a  coun- 
ter device  similar  to  this  one?  A.     No. 

Q.  That  counter  device  has  not  been  used  in  slot 
machines?  A.     I  have  never  seen  one. 

Q.  Now,  with  reference  to  these  plates  here  that 
turn  around,  are  there  any  markings  or  insignia  on 
those?  A.    I  didn't  see  any. 

Q.  Now,  what  markings  or  insignia  were  there 
on  the  reels  [36]  or  driuns  used  in  the  slot  ma- 
chines ? 

A.  You  mean  on  the  face  of  the  drums,  you 
mean  ? 

Q.  On  the  reels  and  drums  of  the  slot  machines, 
what  insignia  did  you  find  on  that  type  machine? 
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A.  They  varied,  they  had  fruit  symbols  and 
bells. 

Q.  With  reference  to  the  reels  or  drums  you 
saw  in  slot  machines  that  had  insignia  thereon,  are 
there  any  of  that  type  of  reels  or  drimis  in  this  as- 
sembly ? 

A.  The  large  drums  in  the  slot  machine?  No, 
there  are  not. 

Q.  Now,  you  went  on  to  point  out  that  this  coun- 
ter device  was  an  essential  part  to  play  this  ma- 
chine. Now,  you  demonstrated  here,  you  worked 
this  device  mechanically  without  any  connection 
with  the  counter  device.  You,  as  an  exioert,  would 
be  able  to  operate  the  machine  with  the  counter 
disconnected  ? 

A.  The  question  was  asked  me  as  it  was,  com- 
plete. 

Q.  I  am  not  asking  you  to  go  back  to  the  ques- 
tion. Could  you  make  this  operate  without  the 
counter  device  being  tied  into  this  thing? 

A.  Are  you  talking  about  Exhibit  1  and  1-A  to- 
gether, are  you  talking  about  this  unit? 

Q.  Let  me  take  it  this  way:  Can  you  wire  this 
(indicating),  so  the  counter  does  not  operate,  using 
the  counter  in  this  machine  here  (indicating)  ? 

A.     Yes.  [37] 

Q.  Could  you  make  this  (indicating)  operate 
without  the  counter  working  in  this  machine  (in- 
dicating? A.    Yes. 

Q.     Could  you  make  it  work  without  this  coun- 


74  James  Hannifin,  etc. 

(Testimony  of  Glen  Tarbox.) 

ter   (indicating)    working  on  this  machine    (indi- 
cating) ? 

A.    You  mean  the  wheels  spin  and  operate? 

Q.    Yes.  A.     That's  right,  you  can. 

Q.  Isn't  it  a  fact,  when  all  this  does — when  you 
say  this  is  an  essential  part,  all  it  does  is  keep  track 
of  the  play  and  is  a  connecting  switch  for  current 
to  go  through?  A.     Essentially,  yes. 

Q.  In  ofher  words,  you  could  bypass  this  (indi- 
cating) if  you  could  turn  the  current  into  here  (in- 
dicating) with  a  direct  switch,  and  not  have  to  have 
this  (indicating)  at  all?  A.     Right. 

Q.  Again  going  back  to  the  counting  device, 
have  you  ever  seen  a  counting  device  on  any  other 
machine  other  than  machines  of  this  type  in  your 
Imsiness  as  a  repair  man  ?  A.     That  type  ? 

Q.     A  counter  of  that  type  or  similar? 

A.  Well,  you  see  it — I  won't  say  it  is  common 
to  this  tjrpe  business.  They  use  it  in  a  lot  of  dif- 
ferent types  of  business. 

Q.  Use  it  in  a  lot  of  different  types  of  busi- 
ness? [38]  A.     Yes. 

Q.  Getting  down  to  examples,  is  that  used  on 
the  shuffleboard,  so-called  shuffleboards  to  keep 
track  of  plays?  I  am  speaking  of  the  coin-operated 
shuffleboards  ? 

A.  I  couldn't  say  definitely,  I  have  never  seen 
one. 

Q.  It  is  used  on  pinball  machines,  counters  of 
that  type?  A.     Similar,  yes. 

Q.     Actually,  what  does  the  counter  do,  insofar 
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as  the  machine  is  concerned,  what  does  it  purport 

to  do,  or  what  does  it  actually,  physically  do? 

A.  It  gives  the  person  playing  the  machine  a 
record  of  how  many  free  plays  he  has. 

Q.     It  is  a  recorder  or  counter? 

A.     Right. 

Q.  That  counter  doesn't  determine  how  many 
free  plays  he  gets  or  what  his  score  is,  it  merely 
counts  how  many  times  it  has  been  played,  and 
then  records  if  the  device  gives  him  back  some 
plays,  and  records  how  many  it  gives  back? 

A.     Right. 

Q.  Now,  again  going  to  this  particular  counter, 
have  you  had  occasion  to  repair  any  parking 
meters  ?  A.     No. 

Q.  Have  you  had  any  occasion  in  your  work  to 
repair  any  electrical  counting  devices? 

A.     Yes.  [39] 

Q.  In  what  other  machines — ^you  said  this  was 
used  in  other  items — in  what  otlier  machines  are 
counting  devices  used,  electrical? 

A.  I  have  worked  them  on  pinball  machines;  I 
have  worked,  not  that  type  counting  device,  but 
similar  ones,  in  electric  phonographs;  I  worked  on 
them  during  the  war  in  electronic  devices. 

Q.  That  is  what  I  am  getting  at,  there  are  some 
j)honographs  that  have  the  same — I  shouldn't  say 
the  same,  because  each  manufacturer  manufactures 
them  differently?  A.     That's  right. 

Q.  But  they  are  on  phonographs  to  determine 
how  many  times  the  phonograph  has  been  played? 
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A.     Right. 

Q.  You  were  making  some  description  with  ref- 
erence to  the  springs  and  the  control,  is  there  any 
way — withdraw  that.  Can  a  more  skillful  player 
get  a  different  score  than  a  less  skillful  player  on 
this  machine,  to  your  knowledge,  anything  of  skill 
comiected  with  the  handling  of  it? 

A.     That  is  a  matter  of  opinion. 

Q.  You  have  heard  of  the  so-called  rhythm  play 
that  is  supposed  to  be  able  to?  A.     I  have. 

The  Court:  Can  the  reels  in  this  machine  be 
adjusted  so  as  to  control  the  nimaber  of  games  that 
will  be  reflected  in  the  [40]  counter? 

A.     You  mean  percentage-wise? 

The  Court:     Yes. 

A.  That  can't  be  controlled,  no,  that  is  set  up 
in  the  factory. 

The  Court :  That  is  what  I  mean,  is  it  set  up  so 
that  more  games  are  lost  than  won,  is  that  it  ? 

A.     Well,  I  don't  know  how  it  is  set  up. 

The  Court:     But  it  can  be? 

A.     Oh,  yes. 

The  Court:  In  other  words,  it  doesn't  depend 
upon  chance,  the  operation  of  this  machine? 

A.  Let  me  straighten  that  out.  It  works  on  the 
law  of  average  is  what  it  actually  is,  which,  over  a 
period  of  time,  should  be  to  the  advantage  of  the 
machine. 

The  Court :  Because  there  are  more  non- winning 
combinations  on  it  than  there  are  winning  combina- 
tions on  it?  A.     Right. 
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The  Court:     It  is  not  otherwise  adjusted? 

A.     Not  to  my  knowledge. 

The  Court:     Or  can  it  be  otherwise  adjusted? 

A.     Not  to  my  knowledge. 

Q.  Now,  when  you  were  speaking,  when  you 
were  talking  about  plates  or  discs  here,  when  you 
make  reference  to  the  reels  or  drums  of  a  slot  ma- 
chine, is  this  the  part  they  are  speaking  of,  [41] 
or  are  they  speaking  of  a  different  reel  or  drum 
when  talking  about  reels  and  drums  on  slot  ma- 
chines? What  would  you  refer  to  these  in  your  slot 
machine  business? 

A.  A  reel  or  drum  on  a  slot  machine  is  different 
than  that. 

Q.  Going  over  here,  on  the  old  type  slot  ma- 
chine, the  score  was  registered,  was  it  not,  by  the 
reel  that  revolved  and  had  insignia  on  it  and  then 
came  to  a  stop  in  your  old  type  slot  machine? 

A.     That's  right. 

Q.  It  was  that  reel  or  drum  that  revolved  that 
was  commonly  called  the  reel  or  drum  of  the  slot 
machine  ?  A.     Right. 

Q.  This  one  you  were  talking  about  was  re- 
ferred to  as  a  disc  or  plate,  am  I  correct? 

A.     I  would  say  so,  yes. 

The  Court:  Court  will  stand  in  recess  until  20 
minutes  after  11. 

(10-minute  recess.) 

Mr.  Magagna:  I  have  no  more  questions,  your 
Honor. 
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Redirect  Examination 
By  Mr.  Cyr: 

Q.  Mr.  Tarbox,  on  cross-examination  they  asked 
you  about  the  coin  slot.  It  is  true,  isn't  it,  this  yel- 
low button  has  replaced  the  coin  slot  on  the  slot 
machine?  [42] 

A.     It  is  used  to  start  the  machine,  yes. 

Q.  Yes.  It  serves  the  same  function.  You  were 
asked  whether  or  not  these  counting  devices  appear 
on  other  machines  and  you  stated  that  they  ap- 
peared in  pinball  machines.  I  will  ask  you  if  a  pin- 
ball  machine  contains  the  guts  of  a  slot  machine  as 
this  machine  does?  A.     No. 

Q.  You  were  asked  if  they  were  on  phono- 
graphs. I  will  ask  you  if  a  phonograph  machine 
contains  the  guts  of  a  slot  machine  as  these  ma- 
chines do?  A.     No. 

Q.  Do  any  of  the  other  machines  where  these 
drums  or  reels  are  used  contain  the  guts  of  a  slot 
machine  as  these  machines  do?  A.     No. 

Q.  Now,  you  were  asked  about  the  three  discs 
which  appear  in  the  part  I  refer  to  as  the  guts  of 
the  machine.  You  stated  the  slot  machine  had  a  reel 
or  drum  with  fruit  or  bar  bells  on  it.  I  Avould  ask 
you  if  that  slot  machine,  whether  the  drums  could 
be  removed  by  cutting  the  spokes  in  there,  and 
whether  the  machine  would  operate  without  those? 

A.    Yes. 

Q.  It  is  true,  is  it  not,  that  those  drums  or  reels 
on  a  slot  machine  are  merely  for  the  purpose  of 
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showing  the  player  whether  he  won  or  lost?  [43] 

A.    Yes. 

Q.  The  drums  or  reels  on  this  machine  are  for 
the  same  purpose,  are  they  not? 

A.     I  would  say  yes. 

Q.  In  fact,  you  could  on  these  machines,  if  you 
wanted  to,  you  could  remove  any  of  a  combination 
of  parts  and  still  have  a  working  mechanism  of 
some  kind,  you  could  make  some  wheels  turn  or 
some — you  don't  need  any  of  the  machine  to  make 
the  others  function  mechanically?  A.     No. 

Q.  To  make  the  machine  complete  as  it  stood, 
Exhibit  1  and  1-A  and  2  and  2-A,  the  drums  which 
appear  on  the  face  of  the  machine  marked  1  and 
1-A  and  2  and  2-A  are  an  essential  part  of  the  ma- 
chine as  it  is  now  constituted,  make  it  a  complete 
unit  as  it  now  stands  ?  A.    Yes. 

Q.  And  just  for  the  record,  on  the  slot  machine, 
when  these  three  widely  spaced  discs  in  the  guts  of 
the  machine  would  record  a  winning  combination 
that  would  indicate  to  the  player  he  had  won,  but 
rather  than  a  tally,  that  actually  paid  in  cash,  isn't 
that  the  way  the  machine  operated?  A.     Yes. 

Q.  Now,  would  you  step  down,  please,  and  take 
a  look  at  the  insides  of  this  machine,  the  hull  of  the 
machine  which  is  marked  as  Plaintiff's  Exhibit  1. 
Referring  to  the  notches  [44]  in  the  bottom  of  the 
wood  and  the  notches  and  cutout  on  the  face  cast- 
ing, does  that  appear  to  be  the  same  as  was  on  the 
slot  machine  where  the  coin  payout  was? 
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A.     I  couldn't  say,  but  it  appears  to  be. 

Mr.  Cyr:  You  may  sit  down.  The  Government 
rests,  your  Honor. 

Recross-Examination 
By  Mr.  Magagna: 

Q.  Now,  the  Government  attorney  has  asked 
you  a  question  if  the  pinball  machine  contained  the 
guts  of  a  slot  machine.  Now,  going  into  what  are 
the  guts  of  a  slot  machine,  referring  to  this,  are 
there  some  other  guts  of  a  slot  machine  or  ma- 
chines you  worked  on  beside  these?  A.     Yes. 

Q.  Did  the  slot  machine  have  a  tube  or  con- 
tainer to  receive  money?  A.     Yes. 

Q.     It  had  an  escalator  to  handle  money? 

A.    Yes. 

Q.     It  had  a  place  for  money  to  be  inserted? 

A.     Right. 

Q.  It  had  a  payout  slot  for  money  to  come  out 
of?  A.    Yes. 

Q.  Tn  your  opinion  as  an  expert,  which  part  is 
the  guts  of  [45]  a  slot  machine,  this  or  the  payout 
mechanism  ? 

A.     Well,  it  takes  the  whole  thing  to  operate. 

Q.  So  when  you  answered  that  this  did  have  the 
guts  of  slot  machine,  you  were  referring  that  it  had 
some  metal  like  a  slot  machine,  and  some  discs  like 
a  slot  machine,  you  didn't  intend  to  testify  this  had 
the  guts  of  a  slot  machine  ?  A.     No. 
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Q.  Those  words  were  put  in  your  mouth  when 
he  asked  you  the  question  in  that  manner? 

A.  My  interpretation  was  that  there  are  parts 
on  this  one,  the  main  part  of  this,  the  part  here 
(indicating)  is  part  of  the  mechanism  of  the  slot 
machine. 

Q.  Now,  if  you  were  going  to  take  this  particu- 
lar thing,  this  particular  unit  now  and  going  to  try 
to  convert  this  back  into  an  old  time  slot  machine 
like  the  ones  you  w^orked  on,  what  would  you  have 
to  add  to  the  thing  to  make  it  the  same  as  the  old 
time  slot  machine? 

A.  Well,  there  is  considerable,  you  would  have 
to  put  symbols,  a  release  with  symbols  on,  you 
would  have  to  have  a  payout  tube,  slides  to  control 
your  payout. 

Q.  Now,  when  you  testified  that  this  button  re- 
placed the  coin  hole  for  the  slot  machine,  does  this 
replace  it?  A.     I  said  it  did  the  same  job. 

Q.     It  does  the  same  job? 

A.     Starts  the  machine.  [46] 

Q.     It  releases  the  machine  so  that  it  can  work? 

A.    Yes. 

Q.  Now,  I  believe  he  asked  you  to  look  down 
here  at  this  particular  thing  (indicating).  Is  there 
anything  on  this  casting,  this  front  casting — could 
this  be  used  as  it  now  stands — it  looks  like  the 
front  of  the  casting,  if  you  took  the  casting  off  and 
kept  all  the  other  mechanism  intact  and  set  this 
casting  on  and  bolted  it  on,  would  the  thing  work? 

A.     What  do  you  mean  by  work? 
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Q.  Could  you  operate  a  slot  machine  and  could 
you  play  it  by  using  this  identical  casting?  What 
I  am  trying  to  make  out,  this  thing  could  not  be 
converted  over.  There  is  no  place  you  could  knock 
out  a  plug,  no  tube,  you  would  have  to  reshape  it? 

A.    Right. 

Q.  It  isn't  interchangeable  from  this  unit  to  the 
old  time  slot  machine  case? 

A.     The  front  isn't,  no. 

Q.  Again,  going  back  to  this  counting  device 
that  is  on  here,  I  believe  he  says  as  now  constituted, 
it  is  an  essential  part.  What  does  this  counting  de- 
vice do,  specifically,  on  this  machine,  just  what  does 
it  do? 

A.  It  records  for  the  patron  how  many  free 
plays  he  has  left. 

Q.  It  in  no  way  controls  this  guts  of  the  old  time 
slot  [47]  machine? 

A.     No,  it  allows  him  to  start  it  or  stop  it  is  all. 

Q.     It  allows  him  to  start  or  stop  it? 

A.     It  allows  this  thing  to  operate  is  all. 

Q.  Now,  you  have  examined  this  particular  ma- 
chine, I  presume,  in  detail  ?  A.     Yes. 

Q.  With  reference  to  the  shell  or  hull,  by  exami- 
nation was  this  hull  or  shell  made  in  the  same  man- 
ner— was  it  made  in  such  a  way  it  could  have  been 
used  either  for  this  machine  or  a  slot  machine? 

A.     The  unit  as  a  whole,  you  are  talking  about? 

Q.  I  am  talking  about  just  this  hull  with  the 
front  casting,  the  markings  where  the  grooves  have 
been  cut  to  set  the  machine  in? 
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A.  Without  putting  a  slot  machine  right  beside, 
I  couldn't  tell,  but  they  are  quite  similar. 

Q.  Are  there  any  grooves  indicating  you  could 
pull  this  unit  out  and  set  the  other  unit  in,  are  the 
grooves  cut  so  it  would  just  fall  in  place? 

A.  You  are  talking  about  this  mechanism  here 
(indicating)  ? 

Q.  No.  If  we  went  down  and  located  a  mecha- 
nism of  an  old  time  slot  machine,  could  we  just  take 
the  guts  out — using  the  words  of  the  District  At- 
torney— and  set  it  in?  Are  there  grooves  and  things 
cut  so  it  would  fall  automatically  in  place?  [48] 
What  I  am  trying  to  get  at,  this  case  was  made  for 
this  unit,  and  it  isn't  a  conversion  job  of  an  old  case 
made  for  a  slot  machine  unit? 

A.  That  I  couldn't  say  without  putting  two  of 
them  side  by  side. 

Q.  Is  there  any  grooves  or  cuts  here  that  you 
could  identify  here  as  being  indentically  the  same 
as  slot  machines  are — I  will  withdraw  that  last 
question.  I  you  don't  know,  I  guess  we  can't  find 
out.  Now,  when  this  machine  is  set  up  and  oper- 
ating— look  at  this  one  here  (indicating) — and  if 
we  connect  the  unit  and  kick  it  on,  is  there  anything 
about  the  machine,  that  is,  I  am  talking  strictly 
now  about  the  machine,  that  in  any  way,  after  you 
have  played,  and  assuming  you  are  lucky  or  skill- 
ful, that  you  get  the  Bingo  combination  here,  is 
there  anything  about  the  machine  that  will  deliver 
to  the  player  money  or  merchandise,  anything  of 
value,  the  machine  itself?  A.     No. 
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Q.  There  is  no  apparatus  that  the  player  could 
get  it  directly  from  the  machine?  A.     No. 

Mr.  Magagna:  That  is  all.  We  have  no  further 
questions. 

Mr.  Cyr:     We  have  no  further  questions. 

(Witness  excused.) 

Mr.  Cyr:     The  Government  rests.  [49] 

The  Court:  Very  well,  any  evidence  for  the 
claimant  % 

Mr.  McCarvel:  Your  Honor,  at  this  time,  we 
would  like  to  make  a  motion. 

The  Court:  Just  one  minute  before  you  make 
the  motion.  All  the  testimony  has  been  directed 
primarily  to  Exhibits  1  and  1-A.  Are  Exhibits  2 
and  2-A  similar. 

Mr.  Magagna:  It  would  stand.  The  testimony 
would  be  the  same,  and  we  thought  in  order  to 
avoid  duplication,  we  agreed. 

The  Court:     Proceed  with  your  motion. 

Motion  to  Dismiss 

Mr.  McCarvel:  Your  Honor,  I  would  like  to 
make  a  motion  at  this  time  that  the  amended  libel 
of  information  be  dismissed  on  the  ground  and  for 
the  reason  that  it  hasn't  been  shown  by  any  of  the 
evidence  that  this  machine  is  the  type  of  machine 
that  has  been  outlined  by  the  Johnson  Act,  and  it 
hasn't  been  shown  that  this  machine  has  the  ele- 
ments that  the  act  requires.  More  particularly,  re- 
ferring the   Court's  attention  to   Title   15   of  the 
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United  States  Codes,  Section  1171,  which  defines  a 
gambling  device  as  follows:  "Any  so-called  slot 
machine,  or  any  other  machine  or  mechanical  de- 
\dce,  an  essential  part  of  which  is  a  drum  or  reel 
with  insignia  thereon — "  and  we  submit,  your 
Honor,  there  has  been  no  evidence  presented  here 
that  there  are  drums  or  reels  with  insignia  thereon 
that  this  section  defines.  And,  also,  there  has  been 
testimony  here  that  this  machine  has  been  used 
as  [50]  a  gambling  device,  but  there  has  been  no 
evidence  in  reference,  referring  again  to  the  John- 
son Act,  or  Subdivision  (a)  of  Paragraph  1  thereof, 
"that  which,  when  operated,  may  make  delivery  as 
the  result  of  the  application  of  an  element  of 
chance,  any  money  or  property,"  or  Subdivision 
(b),  "by  the  operation  of  which  a  person  may  be- 
come entitled  to  receive,  as  the  result  of  the  applica- 
tion of  an  element  of  chance,  any  money  or  prop- 
erty." Now,  your  Honor,  we  submit  under  the  evi- 
dence presented  here  by  the  Government  that  it 
hasn't  been  shown  that  there  are  any  drums  or 
reels  on  this  machine  with  insignia  thereon  that 
are  an  essential  part  of  this  machine.  It  hasn't 
been  shown  that  the  machine  itself  pays  out  any 
money  or  any  property,  and  we  ask  at  this  time 
that  the  action  be  dismissed  on  that  ground. 

The  Court :     I  will  reserve  ruling  on  your  motion. 
You  may  present  any  evidence  that  you  wish. 
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JAMES  J.  HANNIFIN 

claimant,   called  as  a  witness  in  his  own  behalf, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  ^IcCarvel: 

Q.     Will  you  state  your  name,  please? 

A.  James  J.  Hannifin.  I  reside  at  15  South  Ex- 
celsior, Butte,  Montana.  [51] 

Q.  Referring  to  the  Government's  Exhibits 
Numbers  1  and  1-A,  and  2  and  2-A,  are  you  the 
owner  of  these  machines?  A.     I  am. 

Mr.  McCarvel:     That  is  all. 

Cross-Examination 
By  Mr.  Cyr: 

Q.     From  whom  did  you  purchase  the  machines? 

A.     Buckley  Manufacturing,  Chicago. 

Q.  Who  transported  them  in  interstate  com- 
merce? A.     American  Railway   Express. 

Mr.  McCarvel:  To  which  we  object  as  going 
beyond  the  scope  of  direct  examination. 

The  Court:  I  think  you  said  it  has  been  ad- 
mitted they  were  transported  in  interstate  com- 
merce. 

Mr.  Cyr:  I  am  asking  whether  he  bought  them 
or 

Mr.  McCarvel :     It  is  immaterial. 

The  Court:     What  difference  does  it  make? 

Mr.  Cyr:     Withdraw  the  question.  That  is  all. 

Mr.  McCarvel :     That  is  all. 

(Witness  Excused.) 


vs.  United  States  of  America  87 

Mr.  McCarvel:  We  would  appreciate  it  very 
much  if  we  could  have  a  recess  until  after  lunch  to 
go  over  this  matter  and  get  our  witnesses  to- 
together. 

The  Court:  Very  well,  Court  will  stand  in  re- 
cess then  until  [52]  two  o'clock  this  afternoon. 

(Noon  recess.) 

Mr.  Cyr:  Your  Honor,  there  is  one  matter  be- 
fore we  proceed.  I  would  like  to  re-open  the  Govern- 
ment's case  and  request  the  Court  to  take  judicial 
notice  of  some  matters  I  think  might  be  of  some  as- 
sistance to  the  Court,  being  the  case  of  the  United 
States  of  America  against  One  Joker  Type  Slot  Ma- 
chine, Third  Division,  Territory  of  Alaska,  An- 
chorage, in  which  the  same  machine  was  held  to  be 
a  gambling  device  under  the  same  section.  I  wish  to 
move  the  Court  also  to  take  judicial  notice  of  the 
Report  of  the  House  of  Representatives  2769  in  the 
81st  Congress,  Second  Session,  of  August  1,  1950, 
and  the  Report  of  the  Senate  1482,  81st  Congress, 
Second  Session,  April  12,  1950,  legislative  day 
March  29th.  That  is  all  we  have. 

Mr.  Magagna:  I  presume  he  is  not  attempting 
to  offer  this  in  evidence.  That  would  be  brought  in 
as  a  matter  of  argument. 

Mr.  Cyr:  I  have  asked  the  Court  to  re-open 
the  Government's  case  for  the  purpose  of  requesting 
the  Court  to  take  judicial  notice  of  those  matters  for 
the  purpose  of  providing  our  position  on  the  law 
and  what  other  Courts  have  done  with  reference 
to  these  devices. 
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The  Court:  The  Court  will  accept  them.  You 
have  copies  of  the  Report  of  the  Senate?  [53] 

Mr.  Cyr:  Yes,  your  Honor,  I  do  have  copies 
here.  If  the  Court  wishes  these,  they  are  printed, 
both  of  them.  I  think  the  Court  has  them.  I  don't 
have  the  page  number  of  the  published  reports. 

The  Court:  The  Court  will  accept  those  as  an 
aid  to  interpret  the  statute,  and  so  far  as  the  case 
in  Alaska  is  concerned,  it  is  like  any  other  case  in  a 
book,  I'll  read  it  in  connection  with  my  efforts  to 
make  a  determination  of  what  the  law  is. 

Mr.  Cyr:  I  don't  know  it  is  reported  in  Federal 
Supplement,  but  I  did  get  certified  copies  of  it. 

3,rr.  Magagna:  Could  I  ask  you  again  which  re- 
ports you  mentioned,  what  are  the  numbers  of 
them  ? 

Mr.  Cyr:  Report  of  the  House  of  Representa- 
tives 2769  and  Report  of  the  Senate  1482. 

Mr.  Magagna :  I  wanted  to  see  if  we  were  talking 
about  the  same  ones. 

The  Court:     Very  well,  you  may  proceed. 

BERNARD  T.  McMANUS 
called  as  a  witness  on  behalf  of  the  claimant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Magagna: 

Q.     Will  you  state  your  name  and  place  of  resi- 
dence? [54] 
A.     Bernard  T.  McManus,  Lander,  Wyoming. 
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Q.  By  what  company  are  you  employed  at  the 
present  time? 

A.     Buckley  Manufacturing  Company,   Chicago. 

Q.     In  what  capacity?  A.     Sales  Manager. 

Q.  Do  you  have  any  other  business  interests  in 
addition  to  your  employment  by  the  Buckley  Manu- 
facturing Company? 

A.     Yes,  I  have  two  drug  stores  in  Wyoming. 

Q.     Where  are  they  located? 

A.     Casper  and  Rawlins. 

Q.  The  Buckley  Manufacturing  Company  you 
are  talking  about  is  the  Buckley  Manufacturing 
Company  that  manufactured  Plaintiff's  Exhibits  1 
and  2,  that  is,  not  in  their  entirety? 

A.     Yes,  sir. 

Q.     Andl-Aand2-A? 

A.  Yes,  sir.  They  don't  manufacture  all  the 
parts,  but  they  assemble  them. 

Q.  Does  the  Buckley  Manufacturing  Company 
do  any  other  business  other  than  assembling  these 
particular  machines? 

A.  Yes,  they  make  kitchen  stools,  and  they  make 
some  slot  machines,  all  special  order  for  Nevada, 
and  the}^  make  an  Irish  Mail  toy,  and  they  also 
make  Block  City  toys,  things  of  that  kind. 

Q.  Prior  to  the  time  you  became  an  employee  of 
the  Buckley  Manufacturing  Company,  did  you  have 
any  connection  with  these  [55]  machines  or  similar 
machines  ? 

A.  Well,  I  don't  know  just  how  you  mean  that. 
I  invented  the  machine,  if  that  is  what  you  mean. 
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Q.  Did  you  have  anything  to  do  with  designing 
or  manufacturing  these  machines?  A.     Yes. 

Q.  And  what  was  your  connection  in  that  re- 
gard? 

A.  Well,  I  was  the  inventor  of  the  machine  and 
did  make  or  assemble  them  much  the  same  as 
Buckley  does  now. 

Q.  Did  3^ou  ever  make — ^when  did  you  first  con- 
ceive of  this  machine? 

A.     In  the  fall  of  1949. 

Q.  Did  you  ever  make  application  for  letters 
patent  on  the  machine? 

A.  Yes,  sir,  in  the  spring  of — I  can't  remember 
the  month,  but  it  was  in  the  spring  of  1950. 

Q.     And  was  there  a  patent  ever  issued  on  it  ? 

A.     Yes,  sir. 

Q.     Do  you  know  when  that  was  done? 

A.  AVell,  there  has  been  an  awful  lot  of  patents 
issued  on  it.  I  just  don't  remember  the  first  date. 
It  takes  quite  awhile,  1951,  or  2,  I  can't  remember 
the  exact  date. 

Q.  Now,  was  your  patent  application  filed  prior 
to  or  after  the  enactment  of  the  Johnson  Act? 

A.     Prior  to.  [56] 

Q.  I  mean  did  you  file  for  a  patent  before  the 
passage  of  the  Johnson  Act?  A.     Yes,  sir. 

Q.  Now,  at  the  time  you  designed  the  machine 
and  filed  for  letters  patent,  did  you  have  knowledge 
as  to  the  proposals  of  the  Johnson  Act? 

A.     No,  sir. 

Q.     Your  designing  of  this  machine  was  not  for 
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the  purpose  of  evading  the  terms  of  the  Johnson 

Act?  A.     No,  sir. 

Q.  Now,  did  the  question  of  whether  or  not  the 
machine  that  you  had  invented — did  the  question 
of  whether  or  not  the  machine  you  invented  come 
under  the  purview  of  the  Johnson  Act  come  up  be- 
fore this  case  here?  A.     Yes,  sir. 

Q.     When  did  that  come  up? 

A.     I  believe  in  1952. 

Q.     Where  did  that  case  come  up  first? 

A.     In  the  State  of  Wyoming. 

Q.     In  what  Court? 

A.     The  Federal  Court  at  Cheyenne. 

Q.     Now,  what  was  the  case  about  in  Cheyenne  ? 

Mr.  Cyr:  To  which  we  object,  your  Honor,  on 
the  grounds  this  is  not  the  best  evidence.  The  best 
evidence  is  the  case  itself,  which  is  reported  in  the 
Federal  Supplement.  [57] 

Mr.  MagagTia:  That  one  is  not  reported  in  the 
Federal  Supplement.  If  you  want  to  stipulate,  I 
have  copies  here,  and  I  will  introduce  it  as  the  best 
evidence. 

Mr.  Cyr:     Fine. 

Mr.  ^lagagna:  Insofar  as  the  judgment  was — I 
was  asking  what  the  case  was  about  in  relation  to 
the  machine,  whether  this  type  of  machine  or  an- 
other type  machine. 

Mr.  Cyr:  We  understand  it  is  this  machine.  I 
didn't  understand  what  you  were  aiming  at. 

Mr.  Magagna :  There  is  a  distinguishing  feature 
between  the  two  machines.  You  have  a  copy  of  this  ? 
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Mr.  Cyr:  Yes,  that  is  United  States  vs.  Mc- 
Manus ? 

Mr.  Magagna :  Yes.  It  would  be  the  same  as  the 
other. 

Mr.  Cyr:     Yes. 

Q.  The  point  I  am  trying  to  get  at,  Mr.  Mc- 
Manus, is  that  in  the  case  in  Wyoming,  there  was 
introduced  as  exhibits  a  machine,  I  think,  marked 
as  Exhibit  ''A,"  and  a  second  machine  which  was 
introduced  by  the  defense  as  Exhibit  "B"? 

A.     Yes. 

Q.  Now,  what  was  the  difference  between  the 
two   types   of  machines'? 

A.  Well,  the  Exhibit  "A"  was  a  machine  similar 
to  this  exhibit,  except  instead  of  the  flashing  lights 
in  front,  it  had  reels  and  drums  with  insignia 
thereon  that  the  slot  machines  were  using  at  that 
time,  and  that  was  the  machine  I  was  [58]  in- 
dicted on  for  interstate  transpoii:ation. 

Q.  The  machine  that  was  introduced  as  Exhibit 
**B,"  how  did  it  compare  to  this  particular  ma- 
chine? A.     It  was  like  this  one  here, 

Q.  It  was  called  the  Joker — could  I  see  the  in- 
signia? I  haven't  even  looked  at  these  machines. 

A.  Yes,  the  same  insignia,  but  not  like  this 
Bingo.  It  was  the  same  type  and  everj^thing,  but  it 
didn't  have  Bingo,  it  had  the  fruit  s,ymbols  on  it. 

Q.  This  plate  was  like  this  instead  of  like  that 
(indicating)  ?  A.     Yes. 

Q.     Now,   with   reference   to   that   machine,   had 
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that  machine  been  transported  in  interstate  com- 
merce at  that  time?  A.     T\Tiich   one? 

Q.     The  second  one?  A.     Yes,  sir. 

Q.  Were  you  indicted  on  the  transporting  of 
that  machine?  A.     No,  sir. 

Q.  Now,  Mr.  McManus,  going  to  you  as  being 
the  inventor  and  designer  of  this  particular  ma- 
chine, you  have  had  occasion  to  see  slot  machines? 

A.     Yes,  sir. 

Q.  Now,  with  reference  to  this  counting  device 
here  that  shows  these  numbers  here,  and  the  same 
thing  that  is  in  your  [59]  remote  control,  are  those 
type  of  comiting  defaces  on  your  old  type  slot  ma- 
chine? A.     No,  sir. 

Q.  Now,  have  you  had — are  those  manufactured 
especially  for  this  machine,  or  are  they  purchased 
on  the  market? 

A.  They  are  purchasable  and  nationally  adver- 
tised for  any  type  machine  that  needs  a  recording 
device. 

Q.  Now,  do  these  particular  counting  devicos 
have  anything  to  do  with  the  operation  of  the  ma- 
chine other  than  recording  the  score? 

A.  Well,  they  record,  as  was  testified,  they  show 
the  purchases  of  games  to  be  played,  and  the  score 
received. 

Q.  Do  they  in  any  way  control  this  mechanism 
here  as  to  how  many  times  they  turn  around  or 
where  they  wind  up  or  where  they  stop  (indicat- 
ing) ?  A.     Merely  a  recording  device. 

Q.     It  is  merely   for  recording  the  number   of 
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plays  at  the  beginning  and  the  number  of  plays  that 

come  out  of  the  machine?  A.     Yes,  sir. 

Q.  Could  you  operate  the  machine  if  you  were 
to  take  those  two  recording  devices  out  from  the 
respective  units?  A.     Yes,  sir. 

Q.  Now,  going  with  specific  reference,  and  taking 
this  a  part  at  a  time,  with  reference  to  the  plate  or 
casting  here  [60]  on  the  front,  was  that  designed 
specifically  for  this  machine?  A.     Yes,  sir. 

Q.  Could  this  be  interchanged  and  used  in  con- 
junction with  the  plate  for  a  slot  machine  ? 

A.     Impossible. 

Q.  Specifically,  is  there  any  place  where  any  coin 
slots  could  be  put  into  this  plate  without  making  it 
over  ?  A.     Impossible. 

Q.  Now,  with  specific  reference  here  to  this  yel- 
low spot  on  the  top  where  this  yellow  block  is,  is  there 
any  slot  there  where  a  coin  could  be  dropped  into 
the  machine? 

A.  There  is  no  slot,  no  escalator  or  any  tube  or 
anything  like  that. 

Q.  With  reference  to  this  button  here,  is  that 
used  on  a  slot  machine  ?  A.     No,  sir. 

Q.  Now,  you  also  designed  the  case  or  the  hull 
that  the  whole  machine  is  in.  Other  than  being  sim- 
ilar in  appearance,  is  that  interchangeable  with  the 
hull  used  by  a  slot  machine  ? 

A.  One  piece  of  the  top  is,  and  the  lock  part  is, 
but  the  other  has  fittings  and  things  that  it  wouldn't 
work.  The  l)ack  door,  I  believe,  I  am  i)retty  sure, 
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would  fit  one,  and  the  top  part  that  goes  in  the  back 

would. 

Q.  What  I  was  wondering,  if  you  were  to  take 
this  mechanism  here  out  and  this  bottom  electrical 
part  out,  could  you  set  [61]  the  workings  of  a  slot 
machine  in  here  and  have  it  so  it  would  fit  and  be  able 
to  work  in  this  case  ? 

A.  I  would  say  no.  You  might  be  able  to  get  it  in 
there  some  way,  but  even  that  carriage  is  all  differ- 
ent, everything  is  different  in  there. 

Q.  Going  specifically  to  the  similarity  of  the  slot 
machine  part  of  it,  what  are  the  essential  parts  of  a 
slot  machine  that  don't  show  here  at  all? 

A.     If  you  take  in  the  brackets 

Mr.  Cyr:  We  will  object  to  this  on  the  ground  the 
witness  has  not  been  qualified  as  an  expert  regarding 
slot  machines.  We  have  no  doubt  he  is,  but  we  would 
like  to  have  him  qualified  for  the  record. 

Mr.  Magagna :  I  think  the  witness  has  showed  he 
invented  this  particular  machine.  He  can  testify 

The  Court:  I  think  it  would  be  better  if  you 
would  qualify  him  further.  I  know  he  knows  some- 
thing about  slot  machines. 

Q.  Mr.  McManus,  have  you  had  occasion  to  see 
slot  machines?  A.     I  am  afraid  I  have. 

Q.  At  the  time  you  were  working  on  this  partic- 
ular machine,  did  you  have  a  chance  to  examine  and 
look  at  a  slot  machine?  A.     Yes,  sir. 

Q.  Going  to  the  next  step  on  that,  have  you  made 
a  comparison  as  to  the  difference  between  this  ma- 
chine and  an  actual  slot  machine  ?  [62] 
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A.  I  have  not  made  an  actual  comparison.  I  can 
do  it  here  in  a  hurry. 

Q.  Have  you  looked  at  one  and  looked  at  the 
other  to  see  where  they  differ  ?  A.     Sure. 

Q.  Going  from  there,  in  what  respects  do  they 
differ  particularly? 

A.  Well,  it  would  be  easier  to  tell  you  how — par- 
don me — I  mean  there  is  so  many  things. 

Q.  Let  me  withdraw  that  question  and  ask  it  this 
way :  Does  the  slot  machine  have  a  slot  for  the  inser- 
tion of  a  coin? 

A.  I  think  I  know  what  you  mean  now.  It  has, 
of  course,  first,  and  then  it  has  an  escalator  that  takes 
the  coin  through  a  process  to  be  sure  it  is  not  a  slug, 
that  it  is  a  coin.  The  coin,  it  drops  down  and  trips  a 
lever  that  releases  the  handle  to  work  the  mecha- 
nism. Do  you  want  me  to  go  further  on  what  happens 
then? 

Q.     Does  this  machine  have  any  such  part  as  that? 

A.  No,  sir,  that  is  a  lot  of  parts.  An  escalator  will 
take  several  hundred  parts. 

Q.  Does  the  slot  machine  have  a  box  for  the  re- 
ceiving of  coins?  A.     No,  sir. 

Q.     Slot  machine?  A.     Yes,  sir.  [63] 

Q.     Does  this  machine  have  ?  A.     No,  sir. 

Q.  Does  the  old  slot  macliine  have  a  place  for  the 
dispensing  of  coins?  A.    Yes,  sir. 

Q.  Does  this  particular  machine  have  such  a 
place?  A.     No,  sir. 

Q.  Now,  ^^ith  reference  to  this  machine  here, 
Plaintiff's  Exhibit  2,  after  it  is  played — or  put  it  this 
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way:  when  the  handle  is  pulled,  what  happens  that 

the  patron  can  see  ? 

A.  On  this  particular  one,  the  different  numbers 
light  up,  the  lights  behind  go  on  and  off  and  come  to 
rest  finally  on  one  in  each  of  the  columns. 

Q.  When  the  play  is  completed,  there  is  a  light 
on  in  each  of  the  columns  ?  A.     Yes,  sir. 

Q.  Now,  in  making  that  comparison  with  the  old 
type  slot  machine,  what  happened  that  the  patron 
could  see  when  he  pulled  the  handle  ? 

A.  On  the  drums  or  the  reels,  the  insignia  would 
line  up  in  a  straight  row.  Whatever  lined  up  in  the 
straight  row  with  the  score  card  in  front  was  what 
he  was  entitled  to. 

Q.  In  any  part  of  either  of  these  two  machines  is 
there  any  of  the  reels  or  drums  you  have  just  men- 
tioned that  were  on  the  old  type  slot  machines,  in 
these  machines?  [64]  A.     No,  sir. 

Q.  Now^,  were  you  ever  advised,  either  directly 
or  indirectly,  as  to  whether  or  not  this  type  machine, 
by  any  governmental  agent,  as  to  whether  this  type 
machine  would  or  would  not  come  under  the  Johnson 
Act? 

y±Y.  Cyr:  To  which  we  object  on  the  grounds  it 
calls  for  hearsay. 

The  Court:  Do  you  want  the  Court  to  be  bound 
by  what  somebody  told  him  or  didn't  tell  him? 

Mr.  Magagna :     I  want  the  testimony  to  show 

The  Court :     Somebody  else  had  another  idea  ? 

]Mr.  Magagna:     That  is  correct,  whether  he  was 
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told  whether  it  was  in  violation  or  not.  He  is  the 

manufacturer  of  the  thing. 

The  Court :  The  unfortunate  thing,  it  is  going  to 
be  my  responsibility  to  determine  that,  however 
poorly  qualified  I  may  be.  I  don't  see  how  it  could 
help  me  by  telling  me  John  Jones  in  Washington, 
D.  C.  doesn't  think  this  is  covered  by  the  Act,  be- 
cause I  suppose  there  are  some  people  who  don't 
think  it  is  covered  by  the  Act,  as  there  are  some 
people  who  think  it  is. 

Mr.  Magagna:  I  think  we  can  raise  that  point 
in  argument  anyway,  so  we  will  probably  handle  it 
there. 

The  Court:     Yes,  that's  right. 

Mr.  Magagna:  That  is  all,  you  may  cross-exam- 
ine. [65] 

The  Court:  Before  you  finish  here,  you  might 
demonstrate  the  machine  to  me,  that  is,  play  five  or 
10.  You  have  had  him  describe  it. 

Q.     Will  you  step  down  and  demonstrate  it. 

A.  (Demonstrating)  The  plays,  your  Honor,  are 
stepped  up  on  this  machine  here.  That  is  10.  That  re- 
leases the  handle  for  the  number  of  times  that  the 
patron  has  played  the  machine. 

Q.  Just  one  minute,  so  we  will  have  it  in  the  rec- 
ord. The  remote  control  device,  which  is  marked 
Plaintiff's  Exhibit  2-A  indicates  a  number  10.  Now, 
referring  to  Plaintilf 's  Exhibit  2,  what  does  it  show 
as  to  the  number? 

A.  It  shows  also  that  the  player  has  10  games 
to  be  played. 
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Q.     Now,  will  you  proceed. 

A.  (Demonstrating)  You — to  release  the  handle, 
you  press  that  button,  and  it  releases  it  for  one,  and 
this  drops  down  to  9. 

Q.  The  scoring  device  mark  goes  down  to  9  after 
one  play. 

(Witness  plays  the  machine.) 

The  Court :  You  have  got  your  own  system,  have 
you? 

A.  I  was  going  to  try  to  show  you  something, 
your  Honor. 

(Witness  plays  machine  several  times.) 

A.     I  am  all  through. 

The  Court:     Now,  you  can't  play  it  again? 

A.     That's  right. 

Q.  Now,  while  that  was  being  played,  there  is  just 
one  other  {Q'o]  question,  insofar  as  in  this  working 
mechanism,  are  there  any  reels  or  drums  that  are 
turning?  A.     No,  sir. 

Mr.  Magagna :     That  is  all. 

Cross-Examination 
liy  Mr.  Cyr: 

Q.  Mr.  McManus,  how  long  have  you  lived  in 
T^ander,  Wyoming?  A.     25  years. 

Q.     During  the  course  of  that  time 

A.     23,  pardon  me,  I  believe  23  years. 

Q.  During  the  course  of  that  time,  have  you  been 
engaged  in  the  business  of  coin  operated  machines 
prior  to  the  invention  of  this  device  ? 
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A.     Yes,  sir. 

Q.  For  how  long  have  you  been  engaged  in  coin 
operated  machines  there  ? 

A.  Well,  it  was  strictly  a  side  line  in  my  drug 
stores.  I  had  machines,  and  a  few  friends — I  had  two 
machines. 

Q.  Did  you  have  some  slot  machines  among 
those?  A.     Yes,  sir. 

Q.  Were  you  familiar  with  the  operation  of  slot 
machines?  A.     Yes,  sir. 

Q.  And  the  working  parts  of  them  prior  to  your 
invention  of  this  device  ?  [67] 

A.     I  didn't  get  that. 

Q.  You  knew  the  workings  of  your  slot  machines 
prior  to  your  invention  of  this  de^^ce  ? 

A.     Yes,  sir, 

Q.  How  long  had  you  had  slot  machines  prior  to 
that? 

A.  Well,  like  everybody  else,  we  would  have  them 
sometimes  and  sometimes  we  wouldn't. 

Q.     Intermittently  for  how  many  years? 

A.     Oh,  probably  seven  or  eight  years. 

Q.  So  you  were  joretty  well  familiarized  with  the 
workings  and  operation  of  slot  machines? 

A.     Yes,  sir. 

Q.  By  that,  I  am  referring  to  the  old  type,  not 
the  old  innovation?  A.     The  what? 

Q.  You  stated,  I  believe,  on  direct  examination 
that  there  were  only  two  parts  of  this  machine  which 
would  be  interchangeable  with  the  slot  machine? 

A.     No,  I  didn't  say  that,  I  said  of  the  shell. 
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Q.     Of  the  shell?  A.     Yes,  sir. 

Q.  What  parts  are  those  ?  Would  you  indicate  to 
the  Court  on  Plaintiff's  Exhibit  1,  that  being  the 
same  as  Plaintiff 's  Exhibit  2  ? 

A.  They  being  this  back  piece  (indicating),  I 
think  it  would  [68]  fit. 

Q.  The  plate  which  is  behind  the  button  on  the 
top  of  the  machine?  A.     Yes,  sir. 

Q.    And  what  else  ?  A.    And  the  locked  door. 

Q.     And  the  door  on  the  back?  A.    Yes,  sir. 

Q.     Now,  calling  your  attention 

A.  If  I  may  qualify  that,  I  didn't  consider  the 
handle. 

Q.     But  that  is  interchangeable,  is  it  not? 

A.     They  have  to  be  fitted,  but  it  could  be  fitted. 

Q.    We  want  the  Court  to  know  all  the  facts. 

A.     I  am  talking  about  the  shell. 

Q.  How  about  the  base  of  this  machine,  isn't  it 
true  the  base  of  the  machine 

A.  That  is  the  shell.  We  get  these  from  a  manu- 
facturer, this  and  this  is  part  of  the  shell,  this  is  the 
plate  in  front,  and  this  is  the  top,  and  that  is  the 
door  (indicating). 

Q.  Is  it  true  that  the  base  could  be  used  for  the 
shell  of  a  slot  machine? 

A.     It  might  be  fitted,  you  could  woodwork  it. 

Q.  I  refer  you  to  the  cut-out  in  front.  Isn't  that 
the  same  size  and  shape  as  the  cut-out  for  the  pay- 
out on  slot  machines?  [69] 

A.     I  couldn't  tell  you. 
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Q.     It  appears  to  be? 

A.  Yes.  I  couldn't  tell  you  if  it  would  fit  or  not. 
Those  are  bought  manufactured,  in  other  words.  I 
could  cut  wood  any  way.  I  couldn't  tell  you  by  the 
shape  of  the  piece  whether  it  would  fit  or  not. 

Q.  They  may  be  old  parts  of  slot  machines,  some 
parts  of  them? 

A.     No,  they  are  all  brand  new,  ordered. 

The  Court :  Let  me  ask  a  question.  Do  you  order 
that  that  way? 

A.     I  am  not  in  the  ordering  department. 

The  Court:  You  designed  the  machine.  Did  you 
design  it  that  way? 

A.     With  a  piece  cut  in  the  wood  there? 

The  Court:     Yes. 

A.  No,  I  don't  know — it  is  this  part  here  cut 
out  in  the  base  that  I  couldn't  say. 

The  Court:  You  don't  know  whether  you  de- 
sigTied  it  that  way  or  not? 

A.  AVell,  my  first  machine  was  hand  made,  which 
I  made  myself  and  was  a  different  manufacture. 

The  Court:  Just  answer  the  question  directly,  if 
you  can.  If  you  can't  just  say  so.  Did  you  design  it 
that  way  ? 

A.     With  the  wood  cut  out  like  that?  [70] 

The  Court:     Yes. 

A.     No,  sir. 

Q.  You  have  testified  concerning  the  chromium 
plate  in  front  of  this  machine  ?  A.     Yes,  sir. 

Q.  There  is  a  casting  that  is  attached  to  that  by 
screws,  is  there  not,  which  is  also  cut  out  on  the 
bottom  to  conform  to  the  cut-out  of  the  base  plate? 
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A.  This  casting,  I  i:>aid  a  man  to  design  it 
myself. 

Q.  How  about  the  casting  inside,  did  you  pay 
him  to  cast  it  in  that  fashion "? 

A.     That  is  all  one  piece. 

Q.    Aren't  there  screws  here  (indicating)? 

A.     This  part  here  (indicating)  ? 

Q.  Yes,  the  part  inside,  to  conform  to  the  cut- 
out in  the  base  plate. 

A.     That  is  still  not  the  shell  of  the  machine. 

Q.     Did  you  design  it  in  that  fashion  ? 

A.     No. 

The  Court :     Speak  up. 

Mr.  Cyr:     The  answer  was  ''No." 

Q.  Now,  the  outside  appearance  of  the  machine, 
referring  to  the  contour  and  shape,  that  is  the  same 
contour  and  shape  as  a  slot  machine,  is  it  not  ? 

A.     Yes,  sir.  [71] 

Q.  And  referring  to  the  legend  of  pay-outs,  or 
schedule  of  payments  which  appears  on  the  face  of 
the  machine,  that  is  showing  "Three  Jokers,  100," 
that  is  similar  to  what  appeared  on  the  face  of  a 
slot  machine,  is  it  not  ?  A.     Somewhat. 

Q.  So,  there  are  other  similarities  than  those 
you  mentioned  between  this  and  a  slot  machine.  I 
mean  just  the  shell*? 

A.  That  is  called  the  score  plate,  it  is  not  the 
shell.  It  may  be  my  fault.  When  I  said  "shell,"  I 
was  thinking  in  terms  of  what  the  parts  are  called. 

Q.  Now,  referring  to  what  I  have  crudely 
termed  the  guts  of  the  machine  for  want  of  a  better 
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word,  that  operates  in  the  same  fashion  as  a  slot 

machine,  does  it  not?  A.    Very  similar. 

Q.  And  I  believe  you  testified,  for  instance,  that 
on  this — strike  that — Would  you  step  down  here 
and  point  to  the  mechanism  on  this  which  controls 
the  number  of  games  won,  which  portion  of  this, 
can  you  tell  me? 

A.     The  number  of  games  won? 

Q.    Which  of  the  controls  here? 

A.     I  can  show  you  how  it  works. 

Q.     Yes,  do  that. 

A.     (Demonstrating)  It  is  activated 

Q.     Now,  that  operation  is  mechanical,  is  it  not? 

A.     Yes,  sir.  [72] 

Q.  The  handle  which  performs  the  fimction 
which  your  fingers  did  in  pushing  this  down? 

A.     Yes,  sir. 

Q.  Here  I  see  there  is  one,  two,  three  discs 
which  have  contact  points  (indicating)  ? 

A.     Yes,  sir. 

Q.  Those  have  replaced  which  was  formerly  a 
driun  and  reel  with  insignia  in  the  slot  machine? 

A.     Yes,  sir. 

Q.  In  a  slot  machine,  it  is  true,  is  it  not,  they 
could  have  taken  the  drums  and  reels  off,  that  it  is 
the  portion  at  the  extreme  end  with  the  three  close 
set,  notched  discs  that  controls  the  pay  on  the  ma- 
chine, is  that  true? 

A.     AYell,  they  contribute  to  it. 

Q.  Well,  they  control  it,  as  a  matter  of  fact, 
don't  they,  on  a  slot  machine? 
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A.  Well,  they  are  part,  it  takes  more  than  just 
them. 

Q.  These  three  things  (indicating),  they  don't 
do  anything  other  than  indicate  to  the  player 
whether  he  won  or  lost,  what  was  formerly  de- 
scribed as  drums  or  reels?  A.     That's  right. 

Q.  They  have  no  purpose  except  to  show  him 
whether  he  has  won  or  lost  upon  pulling  the  handle  ? 

A.     That's  right. 

Q.  And  they  are  in  no  way  essential  to  the  oper- 
ation of  the  [73]  slot  machine,  are  they? 

A.     That's  right. 

Q.  And  the  electrical  portion  of  the  machine,  all 
of  this  wiring,  is  designed  for  the  purpose  of  re- 
placing what  you  have  referred  to  as  the  coin  slot, 
the  escalator,  the  coin  tube,  the  pay-out  box,  is  that 
right  ? 

A.  Well,  I  don't  know  whether  you  mean  re- 
place them  or  not. 

Q.  Well,  in  other  respects,  it  operates  the  same 
as  the  slot  machine,  doesn't  it? 

A.  Xo,  no,  it  has  similarities,  but  it  doesn't  oper- 
ate the  same. 

•  Q.  I  say  in  other  respects,  those  electronic  con- 
trol— strike  that.  Go  through  it  this  way:  rather 
than  putting  a  nickel  in  this  machine,  you  give  the 
nickel  to  the  bartender  who  records  the  game  on 
the  black  box  marked  1-A  or  2-A? 

A.     That's  right. 

Q.     As  the  result  of  paying  the  nickel  to  him 


106  James  Hannifin,  etc. 

(Testimony  of  Bernard  T.  McManus.) 
rather  than  putting  it  in  the  slot,  you  are  entitled 
to  push  the  button  in  the  same  place  as  the  coin 
slof?  A.     Yes,  sir. 

Q.  And  that  entitles  you  to  pull  the  handle, 
which  was  the  same  result  you  obtained  by  putting 
a  nickel  in  the  machine? 

A.     It  activated  the  machine. 

Q.  As  a  result  of  pulling  that  handle,  lights 
flash  on  the  face  of  these  to  entertain  the  cus- 
tomer? [74]  A.     That's  right. 

Q.  As  a  result  of  where  these  things  on  the  right 
side,  I  don't  know  what  you  call  them  come  to  rest 
on  three  sprockets 

A.     Sprockets  is  right. 

Q.  That  determines  whether  or  not  the  player 
wins  or  loses,  is  that  right? 

A.     That  is  the  final  analysis,  yes. 

Q.  As  a  result  of  the  action  of  that  machine, 
there  is  recorded  on  these  three  drums  or  reels 

A.     We  don't  call  them  that. 

Q.  That  is  wliat  I  call  them — with  the  numbers 
on  them,  either  one  game  less,  if  you  lose? 

A.     Yes,  sir. 

Q.    Or  some  additional  games  if  you  win? 

A.     Yes,  sir. 

Q.  So,  each  time  you  pull  the  handle,  it  has  an 
effect  on  those  wheels,  and  causes  them  to  move, 
either  by  decreasing  the  number  or  increasing? 

A.     Yes,  sir. 

Q.  It  has  the  same  effect  on  these  black  boxes, 
1-A  or  2-A,  does  it  not?  A.     Yes,  sir. 
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Q.  Now,  I  believe  you  stated  that  these  record- 
ing- devices  can  be  purchased  on  the  market  for 
other  machines?  A.     Yes,  sir.  [75] 

Q.  Isn't  that  true  of  many  of  the  working  parts 
of  this,  the  wire  which  is  included  in  it? 

A.     Yes. 

Q.     The  button?  A.     Yes,  sir. 

Q.  Many  of  the  parts  of  the  mechanical  slot  ma- 
chine can  be  used  in  cash  registers  or  business  ma- 
chines, can  they  not?  A.     Yes,  that's  right. 

Q.  But  the  fact  is,  all  these  component  parts 
make  up  this  machine  which  you  have  designed  and 
which  is  manufactured  by  the  Buckley  Manufac- 
turing Company?  A.     Yes,  sir. 

Q.  That  is  the  machine  as  it  w^as  designed,  with 
the  exception  you  have  stated  in  previous  cross- 
examination  ? 

A.  That  wasn't  the  original  machine.  I  don't 
want  to  get  confused.  There  was  two  machines, 
originally.  If  you  will  re-phrase  that  question, 
maybe  I  can  answer  it,  that  last  one,  sir. 

The  Court :  I  suppose  what  you  want  to  know  is, 
did  you  design  this  machine  that  is  Exhibit  1? 

A.     Yes,  sir. 

Q.  Yes,  it  was  designed  in  this  fashion,  except 
for  the  differences  which  you  pointed  out,  the  holes 
and  the  other  thing  which  appears  to  be  like  a  slot 
machine?  A.     Yes,  sir.  [76] 

Q.  When  you  designed  this  machine,  you  put  all 
of  these  things  on  here  with  a  specific  purpose  in 
mind,  did  you  not? 
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A.     In  other  words,  to  save  money. 

Q.  The  idea  was  that  the  component  parts  would 
make  the  machine  which  is  the  machines,  Exhibits 
1  and  2  which  are  here? 

A.     That  people  would  play. 

Q.  In  the  design  of  this  machine,  you  had  in 
mxind  economy  of  parts  and  money,  did  you  not? 

A.     I  sure  did. 

Q.  You  didn't,  therefore,  put  in  parts  that  were 
not  necessary  to  the  machine  ? 

A.  Do  you  mean  mechanically,  or  customer  ap- 
peal? 

Q.  By  reason  of  expense  and  economy,  you 
didn't  use  any  parts  that  were  not  necessary,  did 
you?  A.     I  imagine — no. 

The  Court :  Counsel,  as  the  witness  pondered  his 
question,  the  answer  he  was  going  to  give  to  the 
question,  I  noticed  that  he  looked  at  you,  and  I  no- 
ticed you  looked  at  him  and  shook  your  head  no. 

Mr.  Magagna :  If  I  did  so,  I  did  it  without  reali- 
zation, your  Honor,  that  question  was  not  discussed 
by  us. 

The  Court:  I  didn't  say  it  was  discussed  by  you, 
I  say  that  is  what  I  saw.  I  saw  the  witness  not  able 
to  answer  the  question,  apparently;  I  saw  you 
glance  at  the  witness  and  [77]  shake  your  head  in 
a  negative  fashion. 

Mr.  Magagna:     It  was  pure  reflex. 

The  Court:  After  you  shook  your  head  in  a 
negative  fashion,  the  witness  answered  *'No."  Be- 
cause of  counsel's  statement  in  the  first  instance  as 


vs.  United  States  of  America  109 

(Testimony  of  Bernard  T.  McManus.) 
to  your  position  in  the  Wyoming  Bar,  I  would  hesi- 
tate to  say,  of  course,  that  it  was  done  with  any 
intent  to  give  the  witness  the  answer,  or  that  it  was 
done  contemptuously  of  this  Court,  but  let  me  warn 
you  at  this  point  not  to  let  that  sort  of  thing  hap- 
pen again,  even  inadvertently. 

Mr.  Magagna :  I  want  to  make  my  position  clear 
to  the  Court.  If  it  was  done,  it  was  reflex  action,  I 
didn't  even  realize  he  was  looking  at  me. 

The  Court:  I  realize  that,  but  don't  let  it  hap- 
pen again.  Proceed. 

Q.  Your  answer  to  that  question  was  no,  is  that 
correct?  A.     Yes,  sir. 

Q.     Is  that  the  answer  you  were  trying  to  give? 

A.  I  was  looking  at  you.  If  you  ask  them  shorter 
— you  get  into  real  long  ones,  I  get  confused,  I  am 
sorry. 

Q.  I  asked  before,  you  stated  you  designed  this 
with  economy  of  parts  and  economy  of  money,  that 
is  correct?  A.    Yes,  sir. 

Q.  I  said,  therefore,  you  did  not  put  any  parts 
in  this  machine  which  were  not  necessary  to  its 
operation.  To  that  [78]  question  you  answered 
"No,"  is  that  correct? 

A.  I  was  trying  to  think  back.  I  have  had  lots 
of  trouble  like  any  man  that  starts  out  trying  to 
build  something. 

Q.  Do  you  receive  royalties  from  the  sale  of 
these  machines?  A.     Myself? 

Q.     Yes,  sir.  A.     Indirectly. 
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Q.  You  do,  by  reason  of  the  sale  of  these  ma- 
chines, receive  some  money,  then? 

Mr.  McCarvel:  We  object  to  this  as  being  in- 
competent, irrelevant  and  immaterial  to  the  charge 
laid  in  this  case. 

The  Court :  Overruled.  He  can  show  the  interest 
of  the  witness. 

Q.  You  do,  you  answered  that  as  yes?  Now,  I 
don't  believe  we  have  clarified  that,  I  don't  want  to 
argue  mth  you,  do  you  say  no — strike  that.  Do  I 
imderstand  you  there  are  parts  in  here  which  are 
not  necessary,  in  your  opinion,  and  which  should 
not  be  in  the  machine? 

A.  I  must  qualify  it  with  not  bettering  the  ma- 
chine. I  would  say  there  isn't  any. 

Q.  There  isn't  anything  in  here  which  is  not 
necessary  to  the  machine,  then? 

A.     I  don't  think  so,  sir. 

Mr.  Cyr:     Yes,  that  is  all.  [79] 

Redirect  Examination 

By  Mr.  Magagna: 

Q.  I  will  ask  you  to  step  down  and  examine  this 
part  (indicating).  You  were  asked  about  these 
sprockets.  Are  there  on  there  any  insignia  or  mark- 
ings of  any  kind  on  those?  A.     No,  sir. 

Q.  With  reference  to  the  slot  machines,  what 
wheels  or  drums  in  slot  machines  had  insignia 
thereon  ? 

A.     The  drums  that  were  visible  to  the  player. 

Q.     Now,  with  reference  to  this  counting  device, 
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did  I  understand  your  testimony  that  the  machine 

could  be  operated  with  that  device  out  of  there? 

A.     Yes,  sir. 

Q.     This  working-  part  w^ould  completely  work? 

A.     Yes,  sir. 

Q.  So  you  could  pull  the  handle  and  make  it 
work  if  you  were  to  take  the  assembly  out  ? 

A.     Yes,  sir. 

Q.  What  that  does  is  keep  track  of  the  nimiber 
of  games  and  that  only?  A.     Yes,  sir. 

Q.    We  are  speaking  of  this  counter. 

The  Court:    Yes. 

Q.  I  believe  it  has  already  been  testified  to,  but 
is  there  any  way  when  this  machine  is  played  as 
presently  assembled  [80]  that  the  machine  itself 
will  deliver  to  the  patron  who  plays  it  any  money 
or  property?  A.     No,  sir. 

Q.  Now,  is  there  any  way  that  by  any  simple 
operation,  by  taking  out  a  lock  or  a  plate  that  this 
machine  would  be  able  to  deliver  to  the  player 
money  or  property?  A.     No,  sir. 

Mr.  Cyr:  We  will  object  to  these  questions  on 
the  grounds  it  is  immaterial.  The  law  doesn't  re- 
quire the  machine  itself  to  pay.  I  think  the  wording 
of  it  is  ''such  that  will  cause " 

The  Court :  At  least  that  is  one  phase  of  the  law, 
anyway,  with  reference  to  that. 

Mr.  Magagna :  Our  purpose  in  this  is  to  identify 
which  section  of  the  act  this  would  have  to  come 
under. 

The  Court:     The  objection  is  overruled. 
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Q.  You  answered  that,  did  you  not?  Is  there  any 
way  by  removing  a  plate  or  lock  it  would  pay  out 
money  or  property  ?  A.     No,  sir. 

Q.     There  is  no  way  that  could  be  done? 

A.     No. 

The  Court:     Let's  take  a  short  recess. 

Mr.  Magagna:     That  is  all. 

The  Court :  I  '11  take  a  recess  and  you  can  decide 
whether  you  are  through  with  the  witness  or  not. 
Court  will  stand  in  [81]  recess  until  three  o'clock. 

(10-minute  recess.) 

Mr.  Magagna:     We  have  no  further  questions. 

Recross-Examination 
By  Mr.  Cyr: 

Q.  I  have  just  a  couple  of  questions,  Mr.  Mc- 
Manus. During  the  time  that  you  operated  these 
slot  machines,  you  became  aware,  did  you  not,  that 
they  have  a  distinct  sound  when  played?  You  can 
listen  to  one,  and  you  can  tell  it  is  a  slot  machine 
being  played,  can  you  not?  A.     Yes,  sir. 

Q.     The  whirring,  clicking,  and  so  on? 

A.     Yes,  sir. 

Q.  Now,  that  sound  is  the  same  as  the  sound  you 
get  from  these  machines,  is  it  not? 

A.     Very  similar. 

Mr.  Cyr:     Yes.  That  is  all. 

Mr.  Magagna:     No  further  questions. 

(Witness  excused.) 
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Mr.  Magagna:  The  defendant  has  no  further 
evidence  at  this  time. 

Mr.  Cyr:  The  Government  has  no  rebuttal. 
Your  Honor,  we  would  like  to  submit  findings  of 
fact  in  this. 

The  Court:  Very  well.  There  is  one  thing,  I 
don't  know  how  [82]  material  it  is.  I  might — what 
was  the  name  of  the  witness,  the  fellow,  the  man 
who  said  he  was  the  bartender  at  the  Eagles '  ? 

Mr.  Cyr:     Ole  Nelson. 

The  Court :     Is  he  present  ? 

Mr.  Cyr:     Yes. 

The  Court:  Would  you  come  forward,  please"? 
I  want  to  ask  him  a  question.  You  can  make  an 
objection  to  the  question  if  it  is  not  proper,  and  I'll 
determine  whether  I  am  right  or  not.  Did  I  under- 
stand that  both  these  machines,  Exhibit  1  and  Ex- 
hibit 2,  and  1-A  and  2-A  were  in  the  Elks'  Lounge 
or  bar*? 

Mr.  Nelson:     Eagles'. 

The  Court:     Eagles'  Bar,  pardon  me. 

Mr.  Nelson:     They  were,  sir. 

The  Court:  You  testified  they  were  played  by 
patrons  or  members  giving  you  some  money  ? 

Mr.  Nelson:     Yes. 

The  Court :  How  much  money,  I  mean  at  a  time, 
how  much  for  a  play*? 

Mr.  Nelson :     It  was  five  cents  a  play. 

The  Court :     Each  machine  was  the  same. 

Mr.  Cyr:  On  that  same  line,  you  would  pay  them 
a  nickel  for  each  point  when  they  played  the  ma- 
chine, if  they  had  any  left? 
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Mr.  Nelson:    Yes,  if  they  had  any.  [83] 
The  Court:     Any  questions,  anything  further? 
Mr.  McCarvel :     Your  Honor,  at  this  time,  on  be- 
half of  One  Electronic  Pointmaker 

The  Court:     On  behalf  of  what? 

Mr.  McCarvel:     Of  the  defendant  in  this  case. 

The  Court:     Yes. 

Renewal  of  Motion  to  Dismiss 

Mr.  McCarvel :  I  would  like  to  renew  our  motion 
that  this  action  be  dismissed  on  the  grounds  and  for 
the  reason  that  there  has  been  no  evidence  intro- 
duced by  the  government  that  the  Exhibits,  1,  1-A, 
2  and  2-A  consist  of  a  drum  or  wheel  with  insignia 
thereon.  Of  course,  imder  Section  1117  of  Title  15 
of  the  United  States  Codes,  which  is  commonly 
known  as  the  Johnson  Act,  that  is  an  essential  ele- 
ment of  proof  in  the  case,  and  there  has  been  no 
proof  adduced  as  to  that  in  this  case. 

The  Court:  Well,  would  the  drum  with  the 
numbers  on  it  indicating  points,  that  wheel,  what- 
ever it  may  be  called,  would  that  satisfy  that  por- 
tion of  the  Act? 

Mr.  McCarvel:  We  will  argue  this  and  submit 
our  authority.  Our  position  is  that  that  is  not  an 
essential  part  of  the  machine. 

The  Court:  I'll  take  your  motion  imder  advise- 
ment and  reserve  ruling  on  it  as  I  have  your  orig- 
inal motion,  and  you  can  argue  the  whole  matter 
in  briefs.  The  Govermnent  is  given  20  days  within 
which  to  file  a  brief.  Can  you  file  it  [84]  within  that 
time? 
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Mr.  Cyr:  Your  Honor,  we  have  two  trial  terms 
coming  up  next  week,  I  don't  know  how  much 

The  Court:  If  the  Government's  position  is  not 
correct,  you  have  got  somebody's 

Mr.  Cyr:  That's  fine,  your  Honor,  we  will  file 
it  within  20  days. 

The  Court:  You  have  got  somebody's  equipment 
here,  unless  the  defendants  themselves  want  addi- 
tional time. 

Mr.  Magagna:  We  don't  have  any  objection  to 
giving  them  30  days.  They  will  have  to  send  it  back 
to  the  boss. 

The  Court:  Our  experience  here  in  Montana  is, 
I  don't  know  how  they  operate  in  Wyoming,  but 
the  United  States  Attorney  is  the  United  States 
Attorney  and  is  counsel  for  the  government  and 
represents  the  government  and  they  seem  to  confer 
some  confidence  in  him,  as  the  Court  does,  just  as 
the  Court  reposes  confidence  in  all  the  members  of 
the  bar.  Very  well,  the  government  is  given  30  days, 
and  how  much  time  thereafter  do  you  want  to  file 
an  answer? 

Mr.  Magagna:     The  same  amount. 

The  Court :  Very  well,  and  the  government  may 
have  10  days  thereafter  to  file  a  reply  if  it  is 
deemed  necessary. 

Mr.  Cyr:  Should  we  submit  findings  of  fact  and 
conclusions  ? 

The  Court:  Yes,  I  think  each  party  should  sub- 
mit with  their  [85]  briefs  proposed  findings  of  fact 
and  conclusions  of  law. 

Mr.   Cyr:     One  other  thing,  would  you  like  to 
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look  at  it  like  this,  or  should  we  have  the  man  put 
it  back  together  ? 

The  Court :  You  have  one  machine  together  and 
one  apart.  I  suppose  if  it  is  necessary  for  me  to 
look  at  it  again,  you  might  leave  them  as  they  are. 

Mr.  Magagna:  There  is  one  other  thing  I  want 
to  ask.  We  have  stipulated  to,  or  the  Court  will 
take  notice  of.  I  presume  we  can  submit  as  argu- 
ment the  argument  on  the  Senate  floor  and  the 
House  floor  as  to  what  the  various  Senators  and 
Congressmen  thought  from  the  official  Congres- 
sional Record? 

The  Court:     Yes. 

Mr.  Magagna:  The  reason  I  asked  the  question, 
in  our  jurisdiction  we  have  an  agi'eement  we  can 
quote  from  the  Congressional  Record  in  argument, 
not  as  evidence. 

The  Couii::  Yes,  because  the  Court  can  use  offi- 
cial documents  of  the  Government  in  searching  for 
the  proper  interpretation  and  meaning  of  the  stat- 
ute. You  can  use  it  likewise  in  argument.  Anything 
further  to  come  before  the  Court? 

Mr.  Cyr:     Nothing  further. 

The  Court:     Court  will  stand  in  recess.  [86] 

Reporter's  Certificate 

I,  John  J.  Parker,  certify  that  I  am  the  Official 
Court  Reporter  of  the  above-entitled  Court,  and 
that  as  such  I  attended  the  trial  of  the  consolidated 
actions  of  United  States  of  America,  vs.  One  Elec- 
tronic Pointmaker,  also  kno\\Ti  as  the  Joker  Ma- 


vs.  United  States  of  America  117 

chine,  Serial  Number  X550378,  being  Cause  No.  502 
of  the  records  of  said  Court,  and  United  States  of 
America,  vs.  One  Electronic  Pointmaker,  also 
known  as  the  Bingo  Machine,  Serial  Number 
X550518,  being  Cause  No.  503  of  the  records  of  said 
Court,  held  at  Butte,  Montana,  on  January  12,  1956, 
and  reported  in  shorthand  all  of  the  proceedings 
had  at  the  trial  of  said  consolidated  actions;  that 
thereafter  I  transcribed  said  shorthand,  and  that 
the  foregoing  is  a  full,  true  and  correct  transcript 
of  the  proceedings  had  at  said  trial. 

Dated  this  30th  day  of  January,  1956. 

/s/  JOHN  J.  PARKER, 

Official  Court  Reporter. 

[Endorsed] :     Filed  January  31,  1956.  [87] 


[Title  of  District  Court  and  Cause.] 

Civil  No.  502 

DOCKET  ENTRIES 
1955 

Dec.     6 — Filed  Libel  of  Information  for  condemna- 
tion (Issued  Monition). 

Dec.     6 — Filed  Monition  and  warrant  of  arrest. 

Dec.     7 — Filed  Amended  Libel  of  Information. 

Dec.  12 — Filed  Motion  for  Publication  of  Notice 
of  Seizure. 

Dec.  12 — Filed  Order  for  Publication. 

Dec.  16 — Filed    Marshal's    Return    on    Notice    of 
Seizure,  attached  hereto. 
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1956 
Jan.     5 — Filed  Claim  of  Owner. 
Jan.     5 — Filed  Answer  of  James  J.  Hannifin. 
Jan.     5 — Entered  record  return  on  monition  set  for 

Thursday,  Jan.  12,  1956,  at  10 :00  a.m. 
Jan.     5 — Filed  proof  of  publication. 
Jan.     9 — Filed  3  praecipes  for  IT.  S.  witnesses. 
Jan.  11 — Filed  3  subpoenas. 
Jan.  12 — Filed  2  praecipes  for  U.  S.  witnesses. 
Jan.  12 — Entered  record  of  trial,   order  granting 

time  for  findings  and  briefs. 
Jan.  12 — Filed  reporter's  notes. 
Jan.  13 — Filed  subpoena. 
Jan.  31 — Filed  transcript  of  evidence. 
Feb.  11 — Lodged   Libelant's  proposed   findings   of 

fact  and  conclusions  of  law. 
Feb.  13— Filed  brief  of  plaintiff. 
Feb.  13 — Filed  affidavit  of  mailing. 
Mar.  12— Filed  brief  of  Libelee. 
Mar.  12 — Lodged   Libelee's   Proposed  Findings   of 

Fact  and  Conclusions  of  Law. 
Mar.  12— Filed  Affidavit  of  Service  by  Mail. 
Apr.    2 — Filed  Findings  of  Fact  and  Conclusions 

of  Law. 
Apr.    4 — Mailed  copies  of  Findings  of  Fact  and 

Conclusions  of  Law  to  counsel  for  respec- 
tive parties. 
Apr.    6 — Filed  and  Entered  Judgment  and  Decree 

of  Condemnation. 
Apr.    6 — Filed  Judgment  Roll. 
Apr.     7— Filed  Bill  of  Costs  ($78.76). 
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1956 

Apr.  7 — Filed  Affidavit  of  Service  by  Mail,  Re: 
Copy  of  Judgment  and  Decree  of  Con- 
demnation, and  Bill  of  Costs. 

Apr.  20 — Filed  Notice  of  Appeal. 

Apr.  20 — Mailed  Copy  of  Notice  of  Appeal  to  U.  S. 
Attorney,  counsel  for  Plaintiff. 

Apr.  20 — Filed  Bond  on  Appeal. 

Apr.  20 — Filed  Designation  of  Record. 

Apr.  20 — File  Statement  of  Points. 

May  28 — Filed  and  Entered  Order  Extending  Time 
for  Filing  Record  on  Appeal  and  Dock- 
eting the  Appeal  (July  15,  1956). 

May  28 — Mailed  copies  of  last  above  order  to 
counsel  for  respective  parties. 
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Civil  No.  503 

DOCKET  ENTRIES 
1955 
Dec.     6 — Filed     Libel     of     Information     (Issued 

Monition). 
Dec.     6 — Filed  Monition  and  Warrant  of  Arrest. 
Dec.    7 — Filed  Amended  Libel  of  Information. 
Des.  12 — Filed  Motion  for  Publication. 
Dec.  12 — Filed  Order  for  Publication. 
Dec.  16 — Filed    Marshal's    Return    on    Notice    of 
Seizure,  attached  hereto. 
1956 
Jan.     5 — Filed  Claim  of  Owner  James  J.  Hannifin. 
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1956 

Jan.     5 — Filed  Answer  of  J.  J.  Hannifin. 

Jan.     5 — Filed  Proof  of  Publication. 

Jan.  5 — Entered  Record  Hearing  Return  on  Mo- 
nition set  for  Thursday,  Jan.  12,  1956,  at 
10:00  a.m. 

Jan.     9 — Filed  3  Praecipes  for  U.  S.  Witnesses. 

Jan.  11 — Filed  3  Subpoenas. 

Jan.  12 — Filed  1  Praecipe  for  Subpoena  for  U.  S. 
AVitness. 

Jan.  12 — Filed  2  Subpoenas. 

Jan.  12 — Entered  Record  of  Trial  and  Order 
Granting  Time  for  Findings  and  Briefs. 

Jan.  31 — Filed  Transcript  of  Evidence  (In  File 
No.  502). 

Feb.  11 — Lodged  Libelant's  Proposed  Findings  of 
Fact  and  Conclusions  of  Law. 

Feb.  13— Filed  Brief  of  Plaintiff  (In  File  No.  502) 

Mar.  12— Filed  Brief  of  Libelee. 

Mar.  12 — Filed  Libelee's  Proposed  Findings  of 
Fact  and  Conclusions  of  Law. 

Mar.  12 — Filed  Affidavit  of  Service  by  Mail. 
(Above  Papers  in  File  502.) 

Apr.  2 — Filed  Findings  of  Fact  and  Conclusions 
of  LaAv.  (These  Papers  in  File  502.) 

Apr.  4 — Mailed  Copies  Findings  of  Fact  and  Con- 
clusions of  Law  to  counsel  for  respective 
parties. 

Apr.  6 — Filed  and  Entered  Judgment  and  Decree 
of  Condemnation. 

Apr.    6 — Filed  Judgment  Roll. 

Apr.     7— Filed  Bill  of  Costs  ($79.26). 
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1956 

Apr.  7— Filed  Affidavit  of  Service  by  Mail,  Re: 
Copy  of  Judgment  and  Decree  of  Con- 
demnation, and  Bill  of  Cost. 

Apr.  20 — Filed  Notice  of  Appeal. 

Apr.  20 — Filed  Bond  on  Appeal. 

Apr.  20^ — Filed  Designation  of  Record. 

Apr.  20 — Filed  Statement  of  Points  on  Appeal. 

May  28 — Filed  and  Entered  Order  Extending  Time 
for  Filing  Record  on  Appeal  and  Docket- 
ing the  Appeal  (July  15,  1956). 

May  28 — Mailed  copies  of  last  above  order  to  coun- 
sel for  respective  parties. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  E.  Warren  Toole,  Clerk  of  the  United  States 
District  Court  in  and  for  the  District  of  Montana,  do 
hereby  certify  to  the  Honorable,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  that  the 
foregoing  volume  consisting  of  58  pages  numbered 
consecutively  from  1  to  58  inclusive,  together  with 
the  Transcript  of  Evidence,  hereinafter  mentioned  (in 
itself  consisting  of  85  pages,  exclusive  of  its  cover, 
its  index  page  and  its  Official  Court  Reporter's  cer- 
tificate page),  is  a  full,  true  and  correct  transcript, 
consisting  of  the  original  papers  designated  by  the 
parties,  to  wit:  Amended  Libel  of  Informations; 
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Monitions;  Marshal's  Returns  on  Notices  of  Seiz- 
ure, including  such  Notices  of  Seizure;  Claims  of 
O^vners ;  Minute  Entries  of  January  5  and  12,  1956 ; 
Answers ;  Minute  Entry  of  January  12,  1956 ;  Find- 
ings of  Fact  and  Conclusions  of  Law;  Judgments 
and  Decrees  of  Condemnation;  Notices  of  Appeal; 
Bonds  on  Appeal ;  Statements  of  Points  on  Appeal ; 
Designations  of  Record  on  Appeal;  Clerk's  Docket 
Entries  and  the  Transcript  of  Evidence,  and  also 
the  Orders  Extending  Time  for  Filing  Record  on 
Appeal  and  Docketing  the  Appeals,  required  by  the 
rules  as  the  Record  on  Appeal  in  Civil  Cases  No. 

502,  United  States  of  America,  Libelant,  vs.  One 
Electronic  Pointmaker,  also  kno\^Ti  as  the  Joker 
Machine,  Serial  Number  X550378,  Libelee,  and  No. 

503,  United  States  of  America,  Libelant,  vs.  One 
Electronic  Pointmaker,  also  known  as  the  Bingo 
Machine,  Serial  Number  X550518,  Libelee,  as  ap- 
pears from  the  original  records  and  files  of  said 
District  Court  in  my  custody  as  such  Clerk. 

I  further  certify  that  the  Exhibits,  which  are 
being  transmitted  under  Govenament  Bill  of  Lad- 
ing No.  USCA  26506,  being  a  machine  numbered 
X550378,  marked  Plaintiff's  Exhibit  No.  1;  a  re- 
mote control  box,  marked  Plaintiff's  Exhibit  No. 
lA;  a  machine  numbered  X550518,  marked  Plain- 
tiff's Exhibit  No.  2;  and  a  remote  control  box, 
marked  Plaintiff's  Exhibit  No.  2A,  are  all  of  the 
original  exhibits  in  said  cases  and  that  all  of  the 
same  up  to  the  time  of  transmittal  have  been  in 
my  custody  as  such  Clerk. 


vs.  United  States  of  America  123 

Witness  my  hand  the  seal  of  said  District  Court 
at  Butte,  Montana,  this  5th  day  of  July,  1956. 

[Seal]  E.  WARREN  TOOLE, 

Clerk, 

By  /s/  E.  WARREN  TOOLE, 

Clerk. 


[Endorsed] :  No.  15195.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  James  Hannifin, 
Claimant  of  One  Electronic  Pointmaker,  Also 
Known  as  the  Joker  Machine,  Serial  Number 
X550378,  Appellant,  vs.  United  States  of  America, 
Appellee,  and  James  Hannifin,  Claimant  of  One 
Electronic  Pointmaker,  Also  Known  as  the  Bingo 
Machine,  Serial  Number  X550518,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Appeals  from  the  United  States  District 
Court  for  the  District  of  Montana,  Butte  Division. 

Filed  July  9,  1956. 

Docketed  July  18,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  two  identical  Decrees  of 
Condemnation  made  and  entered  in  the  United  States 
District  Court  for  the  District  of  Montana,  Butte 
Division  on  the  6th  day  of  April,  1956.  The  Hon. 
W.  D.  Murray  was  the  presiding  Judge. 

A  Libel  of  Information  was  filed  against  one  Elec- 
tronic Pointmaker,  also  known  as  the  Joker  Machine, 
Serial  Number  X550378,  on  the  6th  day  of  December, 
1955,  and  a  similar  Libel  of  Information  was  filed 
against  one  Electronic  Pointmaker,  also  known  as 
the  Bingo  Machine,  Serial  Number  X550518.  There- 
after, on  the  5th  day  of  January,  1956,  James  Hanni- 
fin intervened  and  filed  his  claims  to  both  machines. 
The  cases  were  consolidated  for  trial  and  it  was  stipu- 
lated that  the  two  cases  could  be  tried  together,  and 
the  evidence  adduced  as  to  one  Electronic  Pointmaker 
be  applied  to  the  other.  The  cases  were  tried  before 
the  Court  without  a  jury  on  January  12,  1956,  and 
the  Court  made  its  findings  of  fact  and  conclusions 
of  law  and  entered  an  identical  Judgment  and  Decree 
of  Condemnation  in  both  cases  on  April  6,  1956,  from 
which  the  claimant,  James  Hannifin,  makes  this  pre- 
sent appeal. 

The  amended  Libel  of  Information  states: 

"1.  That  the  amended  libel  of  information  is  filed 
by  the  United  States  of  America  and  prays  the 
seizure  and  forfeiture  of  a  certain  gambling  device, 
as  hereinafter  set  forth,  in  accordance  with  the 
Transportation  of  Gambling  Devices  Act.  (15  U.  S. 
C,  Section  1171,  et  seq.)." 


The  question  at  issue  is  whether  or  not  the  two 
machines  in  question  are  subject  to  seizure  and 
forfeiture  under  the  provisions  of  said  statutes. 

POINTS  RELIED  UPON  ON  APPEAL 

I.  The  Court  erred  in  holding  and  deciding  that 
said  Electronic  Pointmakers  were  and  are  gambling 
devices  within  the  meaning  of  Title  15  U.  S.  C,  Sec- 
tion 1171. 

II.  The  Court  erred  in  not  strictly  construing  the 
Transportation  of  Gambling  Devices  Act  (Title  15 
U.  S.  C,  Section  1171,  et  seq.),  commonly  known  as 
the  Johnson  Act,  in  view  of  the  fact  that  said  Act 
is  penal  in  character. 

III.  The  Court  erred  in  holding  and  deciding  that 
the  said  Electronic  Pointmakers  had  drums  or  reels, 
with  insigna  thereon  as  an  essential  part  of  said 
machines. 

IV.  The  Court  erred  in  holding  and  deciding  that 
said  machines  were  transported  in  violotion  of  Title 
15,  U.  S.  C,  Section  1172. 

V.  The  Court  erred  in  reserving  a  ruling  on  claim- 
ant's objection  to  the  introduction  of  evidence  tending 
to  show  libelee  machines  were  used  for  gambling  pur- 
poses and  not  sustaining  said  objection  when  made. 
(Record  Page  55). 

VI.  The  Court  erred  in  denying  claimant's  motion 
to  dismiss  at  the  conclusion  of  the  libelant's  case. 

VII.  The  Court  erred  in  not  finding  that  said  ma- 
chines are  not  gambling  devises  per  se. 
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VIII.  The  Court  erred  in  not  finding  that  there  was 
no  "direct  payoff"  from  the  machines. 

IX.  The  Court  erred  in  not  finding  that  the  ma- 
chines, the  libelees  herein,  can  be  used  for  amusement 
and  recreational  purposes. 

X.  The  Court  erred  in  not  finding  that  no  coin  can 
be  inserted  in  the  machines,  libelees  herein  ,to  operate 
the  machines. 

XI.  The  Court  erred  in  not  finding  that  the  counter 
device,  or  totalizer,  was  not  an  essential  part  of  the 
machines,  in  the  intent  of  Congress  in  passing  the 
"Johnson  Act",  and  have  nothing  to  do  with  the 
operation  of  the  machine,  but  merely  record  the  score. 

XII.  The  Court  erred  in  not  dismissing  the  amended 
libel  of  information  as  not  being  within  the  prohibi- 
tive scope  of  the  Johnson  Act. 

ARGUMENT 
I.  EVIDENCE 

The  evidence  in  this  case  can  be  briefly  summarized 
as  follows: 

First  Witness  Kent  Hutcheson,  called  on  behalf  of 
libelant,  (Record  Page  43),  Special  Agent,  F.B.I. , 
identified  machines,  testified  as  to  their  seizure  and 
that  he  had  seen  persons  play  the  machines. 

Second  Witness  Hubert  J.  Massman,  called  on  be- 
half of  libelant,  (Record  Page  51),  Assistant  Attorney 
General,  State  of  Montana,  testified  that  he  had  ob- 
served machines  of  similar  type  in  a  number  of  public 
places  being  played,  and  that  they  were  used  for  gam- 


bling.  That  at  the  time  of  his  investigation  he  was  in 
the  employ  of  and  acting  for  the  Attorney  General 
of  the  State  of  Montana. 

Third  Witness  Ole  Nelson,  called  on  behalf  of 
libelant,  (Cecord  Page  60),  bartender  at  Eagle's 
Lounge,  Butte,  Montana.  Testified  that  machines  in 
question  were  at  Eagle's  Lounge  and  were  played 
by  patrons.  That  patrons  paid  five  (5)  cents  per  play, 
and  if  player  had  any  games  left  he  was  paid  a  nickel 
for  each  one.  That  most  of  the  time  player  played 
what  he  had  coming. 

Fourth  Witness  Glen  Tarbox,  called  on  behalf  of 
libelant,  (Record  Page  63),  of  Missoula,  Montana,  a 
part  owner  of  a  radio  and  television  repair  shop. 
Testified  that  he  had  experience  with  working  mech- 
anism of  slot  machines,  pinball  machines,  and  auto- 
matic phonographs,  between  years  1937  to  1952. 
Testified  that  there  was  some  similarity  between  slot 
machines  and  machines  in  question.  Upon  cross 
examination  that  there  were  many  differences  be- 
tween slot  machines  and  machines  in  question,  and 
at  Record  Page  72,  testified  as  follows  in  regard  to 
the  counter  device,  and  reels  and  drums: 

'*Q.  In  that  connection  with  the  slot  machines  you 
have  worked  on,  did  any  of  them  have  a  counter 
device  similar  to  this  one? 

A.  No. 

Q.  That  counter  device  has  not  been  used  in  slot 
machines? 

A.  I  have  never  seen  one. 

Q.  Now,  with  reference  to  these  plates  here  that 
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turn  around,  are  there  any  markings  or  insignia 
on  those? 

A.  I  didn't  see  any. 

Q.  Now,  what  markings  or  insignia  were  thereon 
the  reels  or  drums  used  in  the  slot  machines? 

A.  You  mean  on  the  face  of  the  drum,  you  mean? 

Q.  On  the  reels  and  drums  of  the  slot  machines, 
what  insignia  did  you  find  on  that  t^T^e  ma- 
chine? 

A.  They  varied,  they  had  fruit  symbols  and  bells. 

Q.  With  reference  thereon  to  the  reels  or  drums 
you  saw  in  slot  machines  that  had  insignia 
thereon  ,are  there  any  of  that  type  of  reels  or 
drums  in  this  assembly? 

A.  The  large  drums  in  the  slot  machine?  No,  there 
are  not." 

He  also  testified  that  the  machines  could  be  played 
without  the  counter  device  or  totalizer.  That  the 
counter  device  had  nothing  to  do  with  the  operation 
of  the  machine  but  merely  kept  track  of  the  plays. 
(Record  Pages  73,  74,  75) 

(Testimony  of  Glen  Tarbox) 

"Q.  Actually,  what  does  the  counter  do,  insofar  as 
the  machine  is  concerned,  what  does  it  purport 
to  do,  or  what  does  it  actually,  phj^sically  do? 

A.  It  gives  the  person  playing  the  machine  a  record 
of  how  many  free  plays  he  has. 

Q.  It  is  a  recorder  or  counter? 

A.  Right. 

Q.  That  counter  doesn't  determine  how  many  free 
pla^^s  he  gets  or  what  his  score  is,  it  merely 
counts  how  many  times  it  has  been  played,  and 
then  records  if  the  device  gives  him  back  some 
plays,  and  records  how  many  it  gives  back? 
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A.  Right." 
Also  testified  that  similar  counter  devices  were  used 
on  pinball  games,    bowling   games,    electric    phono- 
graphs. 

He  also  stated  in  answer  to  Court's  questions. 
Record  Page  77,  that  the  reel  or  drum  that  was  com- 
monly called  the  reel  or  drum  of  the  slot  machine, 
was  the  reel  or  drum  that  revolved,  had  insignia  on 
it,  and  then  came  to  a  stop. 

He  also  testified  that  there  are  no  slots  for  inser- 
tion of  coin  in  machines  in  question  ,or  any  slots  for 
pay  out  of  coins,  and  that  they  did  not  contain  any 
mechanism  that  could  be  used  for  this  purpose. 

Fifth  Witness  James  J.  Hannifin,  called  in  behalf 
of  claimant  (Record  Page  86),  testified  that  he  was 
the  owner  of  the  machines  in  question. 

Sixth  Witness  Bernard  T.  McManus,  called  in  be- 
half of  claimant,  (Record  Page  88),  Testified  that  he 
designed  the  machines  in  question.  That  the  idea  was 
first  conceived  in  fall  of  1949,  and  made  application 
for  letters  patent  in  spring  of  1950,  and  patent  was 
issued  in  1951. 

That  it  was  designed  and  patent  applied  for  before 
enactment  of  the  Johnson  Act,  and  was  not  designed 
for  the  purpose  of  evading  the  terms  of  the  Johnson 
Act. 

That  in  the  Wyoming  case  there  were  introduced 
two  machines,  one  referred  to  as  "Exhibit  A"  which 
had  reels  and  drums  with  insignia  thereon  that  the 
slot  machines  were  using  at  the  time,  and  one  referred 


—11— 

lo  as  "Exhibit  B"  which  was  similar  to  governments 
"Exhibit  1"  in  the  present  case. 

Testified  that  the  counting  device  on  present  ma- 
chines were  not  used  on  slot  machines,  they  are  pur- 
chased on  the  market,  are  used  on  many  other  ma- 
chines, liave  nothing  to  do  with  the  operation  of  the 
machines  other  than  recording  the  score,  and  machine 
could  be  operated  without  the  counting  devices. 

Testified  that  there  were  no  slots  for  insertion  of 
coins  in  machines  in  question,  or  any  slots  for  pay 
out  of  coins,  and  that  they  did  not  contain  any  mech- 
anism that  could  be  used  for  this  purpose. 

Testified  that  the  machines  did  not  have  any  reels 
or  drums  wdth  insignia  thereon  similar  to  those  used 
in  slot  machines. 

It  should  also  be  noted  that  the  machines,  govern- 
ment Exhibits  1  and  1-A  and  2  and  2- A  were  offered 
and  received  in  evidence  and  it  was  agreed  that  the 
two  cases  could  be  tried  together  and  the  evidence 
adducted  as  to  one  electronic  pointmaker  could  be  ap- 
plied to  the  other. 

There  was  no  rebuttal  evidence  offered  by  the  gov- 
ernment, however  the  government  requested  the 
Court  to  take  judicial  notice  of  the  Report  of  the 
House  of  Representatives,  No.  2769,  in  the  81st  Con- 
gress, and  the  report  of  the  Senate,  No.  1482,  81st 
Congress,  and  of  unreported  decision  in  the  Case  of 
U.  S.  vs.  One  Joker  Type  Slot  Machine,  Third  Division, 
Territorv  of  Alaska. 
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II.  STATUTES  TO  BE  CONSIDERED 

The  statutes  herein  involved  are  designated  as  the 
Transportation  of  Gambling  Devices  Act.  (15  U.  S.  C, 
Section  1171,  et  seq. ).  Section  1171,  U.  S.  C.  Title  15, 
so  far  as  is  here  material,  reads  as  follows: 

"Definitions 

As  used  in  this  chapter — 

(a)   The  term  "gambling  device"  means — 

(1 )  Any  so-called  "slot  machine"  or  any  other 
machine  or  mechanical  device  an  essential 
part  of  which  is  a  drum  or  reel  with 
insignia  thereon,  and  (A)  which  when 
operated  may  deliver,  as  the  result  of  the 
application  of  an  element  of  chance,  any 
money  or  property,  or  ( B  )  by  the  opera- 
tion of  which  a  person  may  become  en- 
titled to  receive,  as  the  result  of  the  ap- 
plication of  an  element  of  chance,  any 
money  or  property;  ..." 

Subsection  ( 2 )  of  the  same  section  refers  to 
coin-operated  machines. 

Subsection  (3)  refers  to  any  subassembly  or 
essential  part  intended  to  be  used  in  con- 
nection with  such  machine  or  mechanical 
device. 

Section  1172,  U.S.C.,  Title  15  makes  unlawful  the 
transportation  of  any  such  gambling  device  in- 
terstate, with  certain  exceptions  not  material 
herein. 

Section  1173,  U.S.C.,  Title  15,  provides  for  the  regis- 
tration of  manufacturers  and  dealers  of  gam- 
bling devices. 
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Section  1174,  U.S.C.,  Title  15,  provides  for  the  label- 
ing and  marking  of  shipping  packages  containing 
gambling  devices. 

Section  1175,  U.S.C.,  Title  15,  prohibits  manufactur- 
ing, repairing,  selling,  possessing,  etc.  of  gam- 
bling devices  within  the  "Indian  Country"  as 
defined  in  Section  1151,  U.S.C.,  Title  18,  or  "with- 
in the  special  maritime  and  territorial  jurisdiction 
of  the  United  States"  as  defined  in  Section  7 
U.S.C,  Title  18. 

Section  1176,  U.S.C,  Title  15,  provides  the  penalties 
for  violation  of  the  aforementioned  sections,  to- 
wit:  $5,000.00  fine  or  imprisonment  not  more 
than  two  years,  or  both. 

Section  1177,  U.S.C,  Title  15,  provides  for  confisca- 
tion of  gambling  devices  as  defined  by  Section 
1171,  and  forefeiture.  The  material  part  of  this 
section,  in  so  far  as  the  present  case  is  concerned 
is  the  first  sentence: 

"Any  gambling  device  transported,  delivered, 
shipped,  manufactured,  reconditioned,  repaired, 
sold,  disposed  of,  received,  possessed,  or  used  in 
violation  of  the  provisions  of  this  chapter  shall 
be  seized  and  forfeited  to  the  United  States." 

III.  LEGISLATIVE  HISTORY 

The  Transportation  of  Gambling  Devices  Act,  Title 
15,  U.S.C,  Section  1171,  et  seq.,  was  enacted  January 
2,  1951. 

The  bill  was  introduced  as  Senate  File  3357  by 
Senator  Johnson  of  Colorado.    It  was  reported  out 
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by  Committee,  Senate  Report  No.  1482,  a  copy  of 
which  lias  been  furnished  the  Court,  passed  the  Senate 
and  referred  to  the  House.  The  House  of  Representa- 
tives Committee  recommended  certain  amendments, 
as  set  forth  in  House  Report  No.  2769,  a  copy  of  which 
has  been  furnished  the  Court.  The  Rill  was  passed 
by  the  House  as  amended.  It  subsequently  went  to 
conference  and  the  conference  report  was  agreed  to 
by  Senate.  (Congressional  Record  Senate  Pages 
16,865  to  16,903.) 

The  bill  was  drafted  and  enacted  to  prohibit  the 
interstate  shipment  of  Slot  Machines. 

An  examination  of  these  reports  and  the  Congres- 
sional Record  indicate  that  the  Committees  and  mem- 
bers of  Congress  had  difficulty  in  arriving  at  the 
definition  of  "Gambling  Device". 

The  problem  is  set  forth  at  last  paragraph  of  page  6 
of  Senate  Report  No.  1482,  in  a  letter  to  Senator  John- 
son calling  his  attention  to  the  fact  that  the  defini- 
tion in  Senate  version  was  too  broad; 

"For  example,  an  ordinary  bowling  alley  could 
conceivably  come  within  the  definition  of  a  gam- 
bling device  since  there  is  an  element  of  chance 
involved  and  the  user  or  player  may  become  en- 
titled to  receive  something  of  value.  In  fact,  many 
bowling  alleys  do  offer  prizes  and,  thus,  could 
conceivably  be  prohibited  from  shipment  in  inter- 
state commerce  if  S.  3357  would  become  law.  Ob- 
viously it  was  not  the  intent  to  include  this  sports- 
amusement  game. 

"There  is  no  game  known  to  man  which  does  not 
have  an  element  of  chance,  and,  further,  the  player 
of  any  game  could  conceivably  become  entitled  to 
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receive  something  of  value  if  anyone  wishes  to 
offer  a  prize." 

The  House  Committee  Amendments  are  set  forth 
at  page  6  of  Report  No.  2769.  The  one  as  to  defini- 
tion being  as  follows: 

"COMMITTEE  AMENDMENTS 

"Section  1  defines  gambling  devices.  As  defined  in 
the  bill  passed  by  the  Senate,  'Gambling  device' 
means: 

An}^  machine  or  mechanical  device  or  parts  there- 
of, designed  or  adapted  for  gambling  or  any  use 
by  which  the  user  as  a  result  of  the  application 
of  any  element  of  chance  may  become  entitled 
to  receive,  directly  or  indirectly,  anything  of 
value. 

"In  their  testimony  before  your  committee,  rep- 
resentatives of  the  Attorney  General  stated  that  this 
definition  could  possibly  be  construed  to  include 
pinball  machines  and  similar  devices  which  are 
played  purely  for  amusement  and  which  do  not 
have  pay-off  devices  which  return  to  the  player 
anything  of  value.  In  his  communication,  addressed 
to  the  chairman  of  your  committee,  dated  June  1, 
1950,  the  Attorney  General's  representative  pointed 
out,  however,  that  it  w^as  the  intention  of  the  De- 
partment of  Justice  that  machines  manufactured 
and  used  purely  for  amusement  should  be  excluded 
from  the  provisions  of  this  bill. 

"In  view  of  this  testimony  and  because  of  its  inten- 
tion to  exclude  pinball  machines  and  similar  amuse- 
ment machines  as  well  as  certain  machines  and  de- 
vices commonly  used,  for  instance,  at  carnivals  and 
livestock  shows,  your  committee  decided  to  adopt 
a  definition  of  gambling  device  different  from  the 
one  contained  in  the  Senate  bill.  Gambling  device 
is  defined  bv  the  committee  amendment  as: 
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(1)  Any  so-called  "slot  machine'  or  any  other 
machine  or  mechanical  device  an  essential  part 
of  which  is  a  drum  or  reel  with  insignia  there- 
on, and  (A)  which  when  operated  may  deliver, 
as  the  result  of  the  application  of  an  element 
of  chance,  any  money  or  property,  or  (B)  by 
the  operation  of  which  a  person  may  become 
entitled  to  receive  as  the  result  of  the  applica- 
tion of  an  element  of  chance,  any  money  or 
property;  or 

(3)  Any  subassembly  or  essential  part  intended  to 
be  used  in  connection  with  any  such  machine 
or  mechanical  device." 

The  bill  was  discussed  by  the  Senate  at  the  time 

the  conference  report  was  being  considered.    This 

appears  in  Congressional  Record  Senate,  pages  16,685 

to  16,903.    We  like  to  call  the  Court's  attention  to 

several  portions  of  the  discussion,  between  Senator 

Johnson  the  sponsor  of  the  bill,  and  others.   Senator 

Taft  and  Sen.  Johnson,  Page  16,901,  Column  2: 

"MR.  TAFT.  I  am  not  so  much  concerned  with  slot 
machines  as  I  am  with  pari-mutuel  machines. 

"MR.  JOHNSON  of  Colorado.  The  bill  does  not 
touch  any  other  machines.  It  does  not  touch  pari- 
mutuel  machines.  The  language  in  the  House  bill 
is  narrower. 

"MR.  TAFT.  This  is  the  language  to  which  I  was 
referring: 

(1)  Any  so-called  slot  machine  or  any  other  ma- 
chine or  mechanical  device  an  essential  part  of 
which  is  a  drum  or  reel  with  insignia  thereon,  *  *  * 
(B)  by  the  operation  of  which  a  person  may  be- 
come entitled  to  receive,  as  the  result  of  the  ap- 
lication  of  an  element  of  chance,  any  money  or 
property. 
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"There  is  nothing  in  that  language  which  refers 
to  any  coins.  Subsection  (1)  (A)  speaks  of  coins. 
Subsection  (1)  (B)  does  not  refer  to  coins.  It 
would  seem  to  me,  therefore,  that  a  pari-mutuel 
machine  might  be  fairly  considered  to  be  operated 
with  a  drum  or  reel.  The  bill  would  cover  roulette 
machines,  and  it  might  be  broad  enough  to  include 
pari-mutuel  machines.  I  do  not  know  anything 
about  pari-mutuel  racing  machines.  Some  persons 
in  my  State  who  are  interested  in  pari-mutual  racing 
seem  to  have  become  quite  concerned  about  the 
bill. 

"MR.  JOHNSON  of  Colorado.  Pari-mutuel  ma- 
chines do  not  use  any  drum  or  mechanical  devices 
like  those  used  in  slot  machines. 

"MR.  TAFT.  It  must  be  some  sort  of  machine." 

Senator  Holland  and  Senator  Johnson,  Page  16,902, 
Column  2: 

"(MR.  HOLLAND)  ....  I  wish  to  be  very  sure 
that  that  language  does  not  permit  the  application 
of  the  bill  to  be  a  totalizer  used  in  a  pari-mutuel 
racing,  which  is  nothing  in  the  world  but  a  complex 
computing  machine  or  device.  The  question  w-hich 
the  Senator  from  Florida  wishes  to  address  to  the 
Senator  from  Colorado  at  this  time  is  this: 

It  is  not  true  that  subdivision  (B)  in  section  1  of 
the  conference  bill  cannot  in  any  situation  apply 
to  a  totalizer  because  of  the  fact  that  subdivision 
(Bj  includes,  as  a  necessary  element,  that  provi- 
sion stated  in  the  words  'as  the  result  of  the  applica- 
tion of  an  element  of  chance,'  whereas  in  the  use 
and  operation  of  a  totalizer  there  is  and  can  be  no 
element  of  chance  w^hatever,  the  machine  being 
purely  a  computing  machines,  w^hich,  using  the 
figures  and  facts  w  hich  are  committed  to  it,  delivers 
as  a  result  of  its  computation,  fixed  and  certain 
results,  and  their  being  no  element  of  chance  w^hat- 
ever  entering  into  the  operation  of  the  computing 
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machine  w  h  i  c  h  is  referred  to  generally  as  a 
totalizer? 

"MR.  JOHNSON  of  Colorado.  Mr.  President,  the 
Senator  from  Florida  has  stated  the  case  ver>^ 
clearly.  The  bill  does  not  affect  in  any  way  any 
adding  machine  or  any  computing  machine  of  any 
description  or  kind.  It  cannot  do  so.  The  sentence 
which  begins  with  '(B)'  or  line  20  is  part  of  the 
whole  sentence  and  is  controlled  by  the  language 
preceding  it.  There  is  nothing  in  the  conference 
reports  which  in  any  way  effects  in  the  slightest 
degree  any  of  the  paraphernalia  used  in  pari-mutuel 
seems  to  me  that  the  description  which  is  given 
in  the  bill  is  clear,  and  that  it  is  clear  that  it  applies 
only  to  slot  machines." 


"MR.  JOHNSON  of  Colorado.  The  Senator  is  cor- 
rect. The  bill  would  not  in  any  way  affect  any 
machine,  or  any  part  of  a  machine,  used  for  cal- 
culating purposes.  I  say  again  that  the  bill  would 
not  in  any  way  affect  any  paraphernalia  used  in 
pari-mutuel  betting — either  repairs,  parts,  or  old 
machines." 

IV.  APPLICATION  OF  STATUTES  TO 
LIBELLEES 

The  Amended  Libel  of  Information,  paragraph  3. 

reads  as  follows: 

"3.  That  said  Electronic  Pointmaker,  also  known 
as  the  Joker  Machine,  Serial  Number  X550378,  was 
transported  in  violation  of  15  U.S.  C,  Section  1172, 
in  that  said  Electronic  Pointmaker.  also  known  as 
the  Joker  Machine,  Serial  Number  X550378,  was 
a  gambling  device  within  the  meaning  of  15  U.S.C., 
Section  1171,  in  that  it  was  a  machine  and  mech- 
anical devise,  an  essential  part  of  which  is  a  drum 
or  reel,  with  insignia  thereon,  by  the  operation  of 
which  a  person  may  become  entitled  to  receive,  as 
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the  result  of  the  application  of  an  element  of 
chance,  money  and  property,  when  said  gambling 
device  was  transported  to  Butte,  Montana,  from 
Chicago,  Illinois,  as  aforesaid." 

In  order  for  a  non-coin  operated  machine  to  be 

within  the  prohibitive  scope  of  the  statute  it  must 

contain : 

(1)  A  drum  or  reel  with  insignia  thereon,  as 
contemplated  by  Congress;  and 

(2)  Which  are  an  essential  part  of  the  machine 
within  the  meaning  of  the  statute. 

As  to  item  (1),  an  examination  of  the  legislative 

history  definitely  indicates  that  Congress  was  talking 

about  the: 

Drums  or  reels  with  insignia  thereon  which  were 
used  on  slot  machines. 

It  should  be  noted  that  Glen  Tarbox,  called  as  the 
expert  witness  of  libelant,  specifically  testified, 
(Record  Page  72)  that  the  counter  device  used  in 
machines  in  question  has  not  been  used  in  slot  ma- 
chines, and  that  there  were  no  drums  or  reels  wdth 
insignia  thereon,  on  these  machines  of  the  type  found 
on  slot  machines. 

We  have  checked  Webster's  New  International  Dic- 
tionary of  the  English  Language,  Second  Edition — 
Unabridged  1955,  for  the  definitions  of  the  w^ords 
used.  The  applicable  definitions  as  we  read  them  are 
as  follows: 

"Drum — Page  791-792,  4  G) — A  revolving  cylinder 
or  barrel,  whether  hollow  or  solid,  that  acts,  or  is 
acted  upon  by  something  exterior  to  itself." 
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"Reel— (Page  2090-2091,  -1— A  revolving  device 
....  it  is  usually  a  frame  consisting  of  a  horizontal 
axle  with  spokes  radiating  from  a  hub  near  each 
end,  and  horizontal  bars  or  slots  connecting  these 
in  pairs." 

"Insignia — 1.  Distinguishing  marks  of  authority, 
office  or  honor,  badges,  eml3lems;  as  the  insignia 
of  royalty  or  an  order.  2.  Typical  and  character- 
istic marks  or  signs  by  which  anything  is  distin- 
guished; as  the  insignis  of  a  trade." 

It  is  interesting  to  note  that  under  the  definition 
insignia  that  no  mention  is  made  of  numbers  or  num- 
erals. 

The  statute  being  of  a  penal  character  it  should  be 
strictly  construed  in  favor  of  the  libelee. 

The  following  cases  in  regard  to  the  foregoing 
statute  (Johnson  Act)  specifically  set  forth  that  the 
statute  is  highly  penal  in  character  and  should  be 
strictly  construed: 

In  the  case  of  Smith  vs.  McGrath,  Attorney  General 

—103  Fed.  Supp.  286,  District  of  Maryland,  the  Court 

states  at  page  288: 

"There  are  two  well  known  elementary  rules  of 
construction  that  are  applicable  here.  One  is  that 
words  used  in  the  statute  are  to  be  understood  in 
their  ordinary  meaning  and  acceptation  unless  the 
context  of  the  act  as  a  whole  reasonably  is  highly 
penal  in  character  and  therefore  should  be  strictly 
construed." 

In  the  case  of  U.  S.  vs.  139  Gambling  Devices,  alias 
slot  machines,  109  Fed.  Supp.  23,  East  District,  Illi- 
nois, the  Court  states  at  page  26: 

"Forfeitures  are  not  favored  and  they  should  be 
enforced  onlv  when  within  both  the  letter  and  spirit 
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of  the  law.  United  States  v.  One  1936  Model  Ford 
Coach,  307  U.S.  219,  226,  59  S.Ct.  861,  83  L.Ed. 
1249.  Forfeiture  statutes  should  be  strictly  con- 
strued. C.  C.  Co.  V.  United  States,  5  Cir.,  147  F.2d 
820;  The  Leme,  77  F.Supp.  773,  777." 

In  the  case  of  U.S.  vs.  5  Gambling  Devices,  119  Fed. 

Supp.  641,  North  District,  Georgia,  the  Court  says  at 

page  644: 

"The  Act  of  January  2,  1951,  Title  15,  US  CA-S- 
1171,  et  seq.  prohibiting  the  transportation  of  gam- 
bling devices  in  interstate  commerce,  was  passed 
pursuant  to  the  Constitutional  power  of  Congress 
to  regulate  interstate  commerce,  and  being  penal 
in  character  must  be  strictly  construed." 

In  case  of  U.S.  vs.  7  Slot  Machines,  119  Fed.  Supp. 
713,  North  District,  Georgia,  the  Court  set  forth  the 
same  statement  as  contained  in  case  of  U.S.  vs.  5 
Gambling  Devices,  Supra. 

As  to  item  (2)  the  word  essential,  as  used  in  this 
statute  must  be  construed  to  mean  that  the  drum  or 
reel  be  more  than  just  a  part  of  the  machine  and  must 
be  actually  necessary  to  the  operation  of  the  machine, 
otherwise  the  statute  would  have  the  same  meaning 
without  the  use  of  the  word  "essential". 

In  the  case  of  Washington  Market  Co.  v.  Hoffman 

101  U.S.  112,  the  Court  states  the  rule  as  follows: 

"It  is  a  cardinal  rule  of  statutory  construction 
that  significance  and  effect  shall  if  possible,  be  ac- 
corded to  every  word.  As  early  as  in  Bacon's 
Abridgement,  Section  2,  it  was  said  that  'A  statute 
ought,  upon  the  wiiole,  to  be  so  construed  that, 
if  it  can  be  prevented,  no  clause,  sentence  or  word, 
shall  be  superfluous  ,void,  or  insignificant'.  This 
rule  has  been  repeated  innumerable  times.  Another 
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rule  equally  recognized  is,  that  every  statute  must 
be  construed  \Yith  the  whole,  so  as  to  make  all  parts 
harmonize  ,if  possible,  and  give  meaning  to  each.'* 

In  case  of  Alder,  et  al.  vs.  Northern  Hotel  175  Fed. 

2nd  619,  is  to  the  same  affect: 

"In  construing  the  language  of  Section  205, 
we  commence  with  the  rule  that  the  courts  are 
not  at  liberty  to  construe  any  statute  so  as  to  deny 
effect  to  any  part  of  its  language.  'It  is  a  cardinal 
rule  of  statutory  construction  that  significance  and 
effect  shall,  if  possible,  be  accorded  to  every  word 
*  *  *  Another  rule  equally  recognized  is  that  every 
part  of  a  statute  must  be  construed  in  connection 
with  the  whole,  so  as  to  make  all  parts  harmonize, 
if  possible,  and  giving  meaning  to  each.'  Market  Co. 
V.  Hoofman  101  U.S.— 112,  115,  116,  25  L.  Ed,  782, 
and  Ex.  Parte  National  Bank,  278  U.S.,  101,  104, 
49  S.  ct.  43,  73  L.  Ed.  203.  That  is  to  say,  every  word 
used  is  presumed  to  have  meaning  and  purpose, 
for  Congress  is  not  to  be  thought  by  the  courts  to 
have  used  language  idly. 

We  checked  Webster's  New  International  Diction- 
ary of  the  English  Language,  Second  Addition — 
Unabridged  1955,  and  the  applicable  definition  as  we 
read  it  is  as  follows: 

"Essential — (Page  874)  2.  Of  or  pertaining  to 
essence,  or  the  essence  of  something,  belonging  to, 
or  relating  to,  the  inner  or  constituent  character 
of  anything,  as,  an  essential  right  or  part.  3.  Im- 
portant, in  the  highest  degree,  indispensable." 

We  find  the  following  definition  in  Words  & 
Phrases,  Volume  15,  Permanent  Edition,  Page  245: 

"  'Essential'  means  indispensably  necessary,  im- 
portant in  the  highest  degree,  requisite.  Pittsburg 
Iron  &  Steel  Foundries  Companv  vs.  Seaman-Sleeth 
Company,  D.  C.  Pa.  236  F.  756,  757.    Reddell  vs. 
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Penn  R.  Co.,  106A  80,  81,  262.  Pa.  582.  'Essential' 
as  indispensable'  ". 

It  should  also  be  noted  in  this  regard  that  Glen  Tar- 
box,  called  as  the  expert  witness  of  libelant,  testified 
(Record  Pages  73,  74,  75)  that  the  machines  could  be 
played  without  the  counter  device  or  totalizer,  that 
the  counter  device  had  nothing  to  do  with  the  opera- 
tion of  the  machine  but  merely  kept  track  of  the 
plays. 

In  the  recent  case  of  U.S.  vs.  Walter  Korpan,  ren- 
dered In  The  United  States  Court  of  Appeals  for  the 
Seventh  Circuit,  September  28,  1956,  No.  11669,  the 
Court  in  construing  a  statute  relative  to  taxation  of 
coin  operated  gaming  devices  the  Court  states: 

"If  the  dictionary  definition  of  'slot  machine'  were 
applied,  it  is  clear  that  these  machines  would  be 
covered  bj^  the  definition  of  coin-operated  gaming 
device. 

"A  machine  the  operation  of  which  is  started 
b}^  dropping  a  coin  in  a  slot."  Webster's  New 
International  Unabridged  Dictionary,  2d  Ed. 
1955. 

When  this  definition  is  considered  with  the  choice 
of,  language  employed  by  Congress  i.e.,  "so-called 
'slot'  machine  which  operates  by  means  of  the  in- 
sertion of  a  coin,  token  or  similar  object  ***,"  it 
would  appear  that  Congress  intended  a  more  re- 
strictive meaning  for  the  term  "slot  machine". 
The  term  "so-called"  is  a  modifying  word  imply- 
ing doubt  as  to  the  correctness  or  propriety  of  so 
designating  a  thing.  See  Webster's  New  Interna- 
tional Unabridged  Dictionary,  2d  Ed.  1955.  And 
the  use  of  quotation  marks  to  set  off  the  word 
"slot"  indicates  that  Congress  did  not  intend  the 
language  "so-called  'slot'  machine"  to  be  as  com- 
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prehensive  as  the  dictionary  definition  of  "slot 
machine."  Every  word  used  in  a  statute  is  pre- 
sumed to  have  a  meaning  and  purpose,  and,  if  pos- 
sible, every  word  must  be  accorded  significance 
and  effect.  Washington  Market  Co.  v.  Hoffman, 
101  U.  S.  112;  Alder  v.  Northern  Hotel  Co.,  7  Cir., 
175  F.  2d  619.  We  conclude,  therefore,  that  not 
only  must  these  machines  incorporate  the  three 
incidents  noted  above,  but  they  must  also  be  "so- 
called"  'slot'  machines." 

Since  the  term  "so-called  'slot'  machine"  is  not 
adequately  defined  in  Section  4462  nor  elsewhere 
in  the  Internal  Revenue  Code,  it  becomes  necessary 
to  resort  to  extrinsic  evidence  in  order  to  accord 
meaning  and  purpose  to  this  language. 

The  defendant  in  urging  this  point  suggests  that 
the  term  "slot  machine"  as  used  in  Section  4462 
refers  specifically  to  a  machine  in  which  the  inser- 
tion of  a  coin  releases  a  lever  or  handle  which,  in 
turn,  when  pulled  activates  a  series  of  spring-driven 
drums  or  reels  with  various  insignia  painted  there- 
on, usually  bells  and  fruit  (colloquially  called  a 
"one-armed  bandit"). 

There  is  force  to  this  conclusion  when  the  lan- 
guage thus  employed  is  reviewed  in  light  of  the 
legislative  history  of  Section  4462. 

Before  reviewing  the  legislative  history  of  this 
statute  it  would  be  well  to  consider  the  argument 
advanced  by  the  Government  that  the  statute  is 
clear  and  unambiguous,  and  that  consequently 
there  is  no  necessity  for  looking  behind  the  words 
of  the  statute  in  order  to  determine  what  the  intent 
of  Congress  was.  We  do  not  believe,  however,  that 
these  words  are  sufficient  in  and  of  themselves 
to  determine  the  purpose  of  the  legislation.  In  such 
an  event  "When  aid  to  construction  of  the  mean- 
ing of  words,  as  used  in  the  statute,  is  available, 
there  certainly  can  be  no  'rule  of  law'  which  forbids 
its  use,  however  clear  the  words  may  appear  on 
'superficial  examination'."  United  States  v.  Ameri- 
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can  Trucking  Associations,  Inc.,  310  U.S.  534  at 
pages  543-44." 

The  Court  in  the  case  of  U.  S.  vs.  Walter  Korpan, 

supra,  makes  specific  reference  to  the  statute  involved 

in  the  case  at  issue  and  states: 

"Statutes  which  relate  to  the  same  thing  or  same 
class  of  things  are  often  helpful  in  construing  a 
particular  satute.  See  Great  Northern  Rv.  v.  United 
States,  315  U.S.  262. 

The  Johnson  Act,  passed  on  January  2,  1951, 
prohibits  the  interstate  shipment  of  gambling  de- 
vices which  it  defines  as  follows: 

"(1)  any  so-called  'slot  machine'  or  any  other 
machine  or  mechanical  device  an  essential  part 
of  which  is  a  drum  or  reel  with  insignia  thereon 
and  (A)  which  when  operated  may  deliver,  as 
a  result  of  the  application  of  an  element  of 
chance,  any  money  or  property,  or  (B)  by  the 
operation  of  which  a  person  may  become  en- 
titled to  receive,  as  the  result  of  the  application 
of  an  element  of  chance,  any  money  or  property; 
or 

"(2)  any  machine  or  mechanical  device  designed 
and  manufactured  to  operate  by  means  of  inser- 
tion of  a  coin,  token,  or  similar  object  and  de- 
signed and  manufactured  so  that  when  operated 
it  may  deliver,  as  the  result  of  the  application  of 
an  element  of  chance,  anv  monev  or  property 
*  *  '."  15  U.S.C.A.  Sec.  1171. 

If  this  definition  were  applied  to  the  machines  here 
involved  it  is  clear  that  they  are  without  its  scope. 
A  drum  or  reel  wdth  insignia  thereon  is  not  an 
essential  part  of  defendant's  machines,  nor  are 
these  machines  designed  and  manufactured  so  that 
when  operated  they  may  deliver  any  money  or 
property." 

It  should  be  noted  that  the  machines  in  the  Korpan 
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case  contained  a  counter  device  or  totalizer  of  similar 

type  to  that  on  the  machines  in  the  case  at  bar,  and 

in  addition  were  operated  by  insertion  of  a  coin,  but 

the  Court  specifically  ruled  that  they  were  without 

the  scope  of  the  Johnson  Act  because: 

"If  this  definition  were  applied  to  the  machines 
here  involved  it  is  clear  that  they  are  without  its 
scope.  A  drum  or  reel  with  insignia  thereon  is  not 
an  essential  part  of  defendant's  machines,  nor  are 
these  machines  designed  and  manufactured  so  that 
when  operated  they  may  deliver  any  money  or 
property." 

V.  CONCLUSION 

The  machines  in  question  are  not  as  set  forth  in 
paragraph  3  of  the  Amended  Libel  of  Information, 
a  gambling  device  within  the  meaning  of  15  U.S.C. 
Section  1171,  in  that  they  are  not  machines,  or  me- 
chanical devices,  an  essential  part  of  which  is  a  drum 
or  reel  for  the  following  reasons: 

1.  The  machines  do  not  contain  drums  or  reels 
with  insignia  thereon; 

2.  The  counter  device  or  totalizer  on  the  machine 
claimed  by  the  libelant  to  be  drums  or  reels: 

(A)  Are  not  drums  or  reels  according  to  the 
ordinary  use  of  words. 

(B)  Are  not  drums  or  reels  as  contemplated  by 
Congress  at  the  time  of  the  passage  of  the  act. 

(C)  Are  not  an  essential  part  of  the  machines  in 
that  they  have  nothing  to  do  with  the  operation  of 
the  machines,  but  merely  record  the  result  after  the 
machine  is  played  in  the  same  manner  as  a  totalizer 
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arrives  at  the  results  of  the  pari-mutuel  betting  at  a 
horse  race. 

3.  The  machines  are  not  gambling  devices  per  se, 
for  the  following  reasons: 

(A)  The  machines  can  be  used  for  amusement 
and  recreational  purposes. 

(B)  No  coin  can  be  inserted  to  operate  the  ma- 
chines. 

(C)  There  is  no  direct  "pay-off"  from  the  ma- 
chines. 

We,  therefore,  submit  that  the  two  Electronic 
Pointmakers  herein  are  not  within  the  prohibitive 
scope  of  the  statute,  and  that  the  Libel  of  Informa- 
tion should  be  dismissed. 

Respectfully  submitted, 

JOHN  M.  McCARVEL 
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APPLICATION  OF  TITLE  15 
U.  S.  C.  A.  §1171,  ET  SEQ. 

Two  questions  were  raised  by  the  pleadings  in  these 
cases.  One,  are  the  Pointmakers  gambling  devices,  by  the 
operation  of  w^hich  a  person  may  become  entitled  to  re- 
ceive, as  a  result  of  the  application  of  an  element  of 
chance,  money;  and  two,  is  there  a  drum  or  reel  with 
insignia  thereon,  which  is  an  essential  part  of  these 
machines  ? 

As  to  the  first  question,  the  Court  had  before  it  the 
machines  and  observed  that  they  have  the  appearance  of 
slot  machines.  (Exhibits  1,  lA,  2  and  2A.)  The  Court 
may  also  observe  the  play  of  the  machine,  and  although 
technically  differing  in  some  respects  with  a  mechanical 
slot  machine,  it  is  obvious  that  it  is  the  same  kind  of 
machine.  (Tr.  61,  62,  63.)  The  Court  had  an  opportu- 
nity to  hear  the  machine  while  being  operated.  The  same 
sounds  as  the  old-type  mechanical  slot  machine  were  to  be 
heard.  In  short,  it  looked  like  a  slot  machine,  operated 
like  a  slot  machine,  and  sounded  like  a  slot  machine,  and 
the  testimony  of  the  Government's  witnesses,  which  was 
not  controverted,  was  to  the  effect  that  the  claimant, 
James  Hannifin,  had  stated  that  all  of  these  machines  of 
which  he  had  knowledge  were  used  as  gambling  devices, 
with  the  possible  exception  of  machines  located  at  the 
Elks'  Club,  and  as  to  these,  Hannifin  stated  that  he  had 
no  information.  (Tr.  46.)  An  Assistant  Attorney  Gen- 
eral of  the  State  of  Montana,  together  with  an  associate, 
played  or  observed  the  play  of  numerous  of  these  ma- 
chines in  the  City  of  Butte  and  vicinity,  all  of  which  he 


testified  were  used  as  gambling  devices.  The  two  machines 
which  are  here  involved  were  taken  from  the  Eagle 
Lounge  in  Butte  and  Ole  Nelson,  the  bartender  of  said 
lounge,  testified  that  winnings  were  paid  off  in  cash  over 
the  bar.  (Tr.  61,  62,  63.)  In  this  regard,  we  wish  to  point 
out  to  the  Court  that  it  is  not  necessary  that  the  machine 
itself  deliver  the  prize,  but  only  that  the  person  operating 
the  machine  may  become  entitled  to  receive  money.  In  this 
regard,  we  call  the  Court's  attention  to  page  7  of  the  Re- 
port of  Congress,  81st  Congress,  Second  Session,  Report 
No.  2769,  page  7,  where  it  is  observed: 

"If  they  (slot  machines)  are  not  equipped  to  deliver 
money  or  property  mechanically,  the  winnings,  if  any, 
indicated  on  the  machine  are  usually  paid  over  the 
counter  by  the  owner  of  the  premises  on  which  such 
slot  machines  are  operated,  or  his  employees." 

which  is  the  situation  in  this  case.  While  the  machine 
itself  did  not  deliver  the  money  if  a  win  were  indicated  on 
the  drums  or  reels  on  the  face  of  the  machine,  the  player 
was  entitled  to  receive  the  money  equivalent  of  those 
numbers. 

An  observation  of  the  machine  in  play,  with  the  accom- 
panying testimony  of  the  Government's  witnesses  and  the 
stated  purpose  of  Congress  in  enacting  the  statute  meas- 
ured by  mature  men  in  the  light  of  their  experience,  leads 
to  tlie  unavoidable  conclusion  that  the  machines  involved 
in  this  case  are  gambling  devices  which  have  been  cleverly 
designed  and  constructed  for  the  purpose  of  evading  the 
Laws  of  the  United  States.  In  the  Case  of  United  States 
V.  Robert  J.  Ansani,  et  al.  co-partners  doing  business  as 
Taylor  and  Company.  138  F.  Supp.  451,  decided  in  the 


Northern  District  of  Illinois  on  January  26,  1956,  the 
Court  holds,  in  connection  with  the  determination  that  a 
Trade  Booster  is  within  the  purview  of  the  Johnson  Act, 
that  a  slot  machine  equipped  with  a  Trade  Booster  is  a 
gambling  device,  and  not  an  amusement  mechanism.  The 
Trade  Booster  is  an  electrical  device  which  when  attached 
to  the  old-type  slot  machine  made  a  machine  which  was 
very  similar  in  operation  to  the  Pointmakers,  in  that  the 
attachment  of  the  Trade  Booster  to  the  slot  machine  re- 
moved the  necessity  for  the  use  of  coins  and  the  entire 
machine  was  remotely  controlled,  with  the  Trade  Booster 
attachment.    The  Court  said: 

"The  defendants  argue  that  a  slot  machine  is  not 
a  gambling  device,  but  an  amusement  device,  once  it 
is  attached  to  a  Trade  Booster.  The  short  answer  to 
this  contention  is  that  a  person  plays  a  slot  machine 
for  the  same  reason  that  he  does  any  other  gambling 
device,  and  that  is,  to  win  a  prize  in  money  or  prop- 
erty. There  is  nothing  amusing  about  merely  playing 
a  slot  machine  in  order  to  see  what  insignia  comes  up 
in  the  reels.  Whatever  amusement  is  involved  is  de- 
rived from  the  expectation  of  'hitting  the  jackpot' 
and  the  possibility  of  winning  the  jackpot  makes  a 
slot  machine,  altered  or  unaltered,  a  gambling  device. 
Indeed,  few  people  would  play  a  slot  machine  if  they 
knew  that,  win  or  lose,  there  would  be  no  winnings. 
Furthermore,  the  legislative  history  of  the  instant 
Act  clearly  reveals  that  a  slot  machine  equipped  with 
a  Trade  Booster  is  a  gambling  device  and  not  an 
amusement  mechanism.  The  defendants  run  squarely 
into  the  legal  maxim  that  one  cannot  do  indirectly 
that  which  he  is  forbidden  to  do  directly." 

The  Court  also  stated: 

"An  object  is  that  which  it  is  in  objective  reality. 
If,  in  placing  a  label  or  name  on  that  object  by  which 


it  later  will  be  known,  a  word  or  term  is  chosen  that 
described  that  object's  accidental  qualities,  rather 
than  those  qualities  that  the  object  has  of  its  very 
essence,  then  that  object  does  not  cease  to  be  that 
which  it  is  in  objective  reality  merely  because  those 
accidental  qualities  are  late  removed.  The  label  or 
name  by  v/hich  that  object  is  known  succeeds,  by 
common  usage,  to  mean  that  which  it  is  in  objective 
reality.  Thus,  in  naming  that  which  was  to  be  known 
as  a  'slot  machine,'  the  word  'slot'  describes  an  acci- 
dental quality  of  that  which  is  now  known  as  a  'slot 
machine'  and  does  not  describe  that  which  a  slot 
machine  has  of  its  very  essence.  It  makes  little  dif- 
ference, therefore,  whether  a  slot  machine  has  been 
disslotted  or  not,  as  that  machine  continues  to  be  a 
slot  machine  altered  or  not." 

We  submit  to  the  Court  that  the  Pointmakers  are  a 
mechanical  device  by  operation  of  which  a  person  may 
become  entitled  to  receive  as  a  result  of  the  application  of 
an  element  of  chance'  any  money  or  property ;  which  raises 
the  question  as  to  whether  the  drums  or  reels  with  insignia 
thereon  (here  numbers)  are  an  essential  part  of  these 
machines.  Appellants  contend  "essential"  to  be  the  equiva- 
lent of  "indispensable;"  although  this  construction  appears 
in  some  dictionaries,  the  weight  of  legal  authority  appears 
to  favor  the  used  of  modern  interpretations  such  as 
"necessary,"  "beneficial,"  or  something  without  which  the 
subject  matter  to  which  the  word  applied  would  be  in- 
complete. 

In  connection  with  dictionary  definitions,  the  opinion 
of  Judge  Learned  Hand,  Cabell  v.  Markham,  18  F.  2d, 
737,  739,  is  of  interest.  Commenting  upon  the  construction 
of  words,  he  stated: 

"Courts  have  not  stood  helpless  in  such  situations; 
the  decisions  are  legion  in  which  they  have  refused  to 


be  bound  by  the  letter,  when  it  frustrates  the  patent 
purpose  of  the  whole  statute  (cases  cited).  Of  course, 
it  is  true  that  the  words  used,  even  in  their  literal 
sense,  are  the  primary,  and  ordinarily  the  most  reli- 
able, source  of  interpreting-  the  meanino'  of  any 
writing-;  be  it  a  statute,  a  contract,  or  anything  else. 
But  it  is  one  of  the  surest  indeces  of  a  mature  and 
developed  Jurisprudence  not  to  make  a  fortress  out 
of  the  dictionary;  but  to  remember  that  statutes 
always  have  some  purpose  or  object  to  accomplish 
whose  sympathetic  and  imag-inative  discovery  is  the 
surest  g-uide  to  their  meaning." 

The  purpose  of  the  statute  here  in  question  is  to  pro- 
hibit transportation  of  gambling  devices  in  interstate 
commerce.  No  sympathetic  or  imaginative  discovery  is 
here  needed  to  determine  that  the  legislative  intent  was  to 
ban  interstate  shipment  of  devices  such  as  the  "Jokers"  or 
**Pointmakers."  To  hold  that  the  temporary  removal  of  a 
part  or  parts  of  a  device  clearly  within  the  purview  of  the 
Act  causes  it  to  lose  its  illegal  character  is  nothing  short 
of  an  invitation  to  evasion  of  the  law.  Thus,  to  give  a 
restrictive  connotation  to  the  word  "essential"  as  used 
in  the  Act  would  be  to  defeat  the  very  purpose  for  which 
it  was  passed. 

The  Courts  have  held  that  the  words  ''essential"  and 
"necessary"  are  synonymous,  and  mean  something  less 
than  indispensable.  In  City  of  Kalamazoo  v.  Bakleuia  et 
ux.,  S.  C.  Mich.,  1930,  233  N.  W.  325,  326,  the  Court  had 
under  consideration  the  meaning  of  the  word  necessary 
in  connection  with  the  taking-  of  private  land  for  public 
use.  The  State  Constitution  provides  that  this  may  not  be 
done  without  the  necessity  therefor  being  first  determined. 
The  charter  of  the  plaintiff  provided  that  it  might,  when 


deemed  essential,  purchase  or  condemn  private  property 
for  public  use.  It  was  contended  that  there  is  a  difference 
between  the  meaning  of  the  two  words  and  the  Court 
below  wrongly  used  them  interchangeably.  The  Court 
stated  "lexicographers  defined  'necessary'  as  'essential' 
and  'essential'  as  'necessary',"  quoting  Chief  Justice  Mar- 
shal in  the  case  of  McCiilloch  v.  Maryland,  4  Wheat,  316, 
4  L.  Ed  579: 

"Does  it  (necessary)  always  import  an  absolute 
physical  necessity,  so  strong,  that  one  thing,  to  which 
another  may  be  termed  necessary,  cannot  exist  with- 
out that  other?  We  think  it  does  not.  If  reference 
be  had  to  its  use,  in  the  common  affairs  of  the  world, 
or  in  approved  authors,  we  find  that  it  frequently 
imports  no  more  than  that  one  thing  is  convenient,  or 
useful,  or  essential  to  another;  to  employ  the  means 
necessary  to  an  end,  is  generally  understood  as  em- 
ploying any  means  calculated  to  produce  the  end,  and 
not  as  being  confined  to  those  single  means,  without 
which  the  end  would  be  entirely  unattaintable.  Such 
is  the  character  of  human  language,  that  no  word 
conveys  to  the  mind  in  all  situations,  one  single  defi- 
nite idea;  and  nothing  is  more  common  than  to  use 
words  in  a  figurative  sense.  Almost  all  compositions 
contain  words,  which,  taken  in  their  rigorous  sense, 
would  convey  a  meaning  different  from  that  which 
is  obviously  intended.  It  is  essential  to  just  construc- 
tion, that  many  words  which  import  something  exces- 
sive, should  be  understood  in  a  more  mitigated  sense 
— in  that  sense  which  common  usage  justified.  The 
word  'necessary'  is  one  of  this  description.  It  has 
not  a  fixed  character  peculiar  to  itself.  It  admits  of 
all  degrees  of  comparison;  and  is  often  connected 
with  other  words,  which  increase  or  diminish  the 
impression  the  mind  received  of  the  urgency  it  im- 
ports. A  thing  may  be  necessary,  very  necessary, 
absolutely  or  indispensably  necessary.  To  no  mind 
would  the  same  idea  be  conveyed,   by  these  several 


phrases.  .  .  .  This  word,  then,  Hke  others,  is  used  in 
various  sense;  and  in  its  construction,  the  subject, 
the  context,  the  intention  of  the  person  using  them, 
are  all  to  be  taken  into  view." 

In  Robinson  v.  Larue,  C.  A.  Tenn.  1941,  156  S.  W.,  2d 
359,  in  construing-  the  word  "necessary"  as  used  in  the 
Fair  Labor  Standards  Act  held  that  as  used  in  the  Act  the 
word  "necessary"  did  not  mean  indispensable  but  meant 
essential  and  beneficial. 

Another  construction  of  the  words  "essential  parts"  is 
to  the  effect  the  essential  parts  of  a  building  may  be  said 
to  be  those  without  which,  as  designed  and  planned,  it 
would  be  incomplete.  Peek  et  al.  v.  Brush  (S.  C.  of  Errors, 
Conn.  1916,  98  Atl.  561).  Thus,  it  might  well  be  argued 
that  while  a  brake  is  essential  to  the  safe  operation  of  an 
automobile,  it  is  indispensable:  that  running  hot  water 
is  necessary  to  the  full  enjoyment  of  modern  living  but  it 
is  not  indispensable.  The  conclusion  follows  that  the  reel 
in  the  gambling  devices  in  question  is  not  indispensable 
to  its  mechanical  operation,  but  is  essential  to  provide  the 
attraction  which  causes  persons  to  spend  money  playing  it. 

That  the  drums  or  reels  on  these  Pointmakers  were 
necessary  is  not  subject  to  argument,  because  the  man 
who  designed  the  machine  stated  in  his  testimony  that  he 
did  not  put  any  parts  in  the  machine  which  were  not 
necessary,  (Tr.  108,  110),  which  was  further  corroborated 
by  the  testimony  of  Mr.  Tarbox  who  stated  that  the  drums 
or  reels  were  an  essential  part  of  these  machines.  (Tr. 
79.)  We  provided  the  District  Court,  with  unreported 
decisions  pertaining  to  this  type  of  machine  or  wherein 
the  Court  makes  statements  about  similar  devices.  These 
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are  United  States  v.  One  Joker  Type  Slot  Machine  which 
was  decided  in  the  Third  Division,  Territory  of  Alaska, 
where  the  Court  held  a  Joker  Type  slot  machine  to  be  a 
gambling  device.  The  case  of  United  States  v.  Three 
Trade  Boosters,  Civil  Action  No.  5097,  Middle  District  of 
of  Pennsylvania.  In  addition,  we  provided  the  District 
Court  with  a  book  entitled  the  "Attorney  General's  Con- 
ference on  Organized  Crime"  which  is  referred  to  in  the 
Congressional  reports  which  were  also  furnished,  being 
Senate  Report  No.  1482  of  the  81st  Congress,  Second 
Session,  and  House  of  Representatives  Report  No.  2769, 
of  the  81st  Congress,  Second  Session. 

APPLICATION  OF  RULE  52  (a),  FEDERAL 

RULES  OF  CIVIL  PROCEDURE 

This  rule  provides,  in  relevant  parts: 

'Tn  all  actions  tried  upon  the  facts  without  a  jury 
.  .  .  the  Court  shall  find  the  facts  specially  and  state 
separately  its  conclusions  of  law  thereon  and  direct 
the  entry  of  the  appropriate  judgment;  .  .  .  Requests 
for  Findings  are  not  necessary  for  purposes  of 
review.  Findings  of  Fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  Court  to  judge  the  credi- 
bility of  the  witnesses.  ..." 

The  District  Court  in  this  case  tried  the  same  on  the 
facts  without  a  jury  and  filed  written  findings  of  fact  and 
conclusions  of  law  directing  the  entry  of  an  appropriate 
judgment,  wherein  the  Court  found  all  of  the  facts  neces- 
sary for  the  application  of  Title  15,  U.  S.  C.  A.  §1171, 
and  specifically  found  that  each  of  the  Pointmakers  "were 
and  are  a  machine  and  mechanical  device."  and  that  "there 
was  and  is  as  an  essential  part  of  each  Electronic  Point- 
maker  a  drum  or  reel  appearing  on  the  face  of  each  with 


insignia  thereon,  consisting  of  numerals."  and  "that  by 

the  operation  of  the  said  Electronic  Pointmakers,  a  person 

may  become  entitled  to  receive  as  the  result  of  an  element 

of  chance,  money." 

As  this  Court  stated  in  Gamewell  Company  v.  City  of 

Phoenix,  216  F.  2d,  928: 

"The  Findings  stand  before  us  with  the  presump- 
tion of  validity  unless  they  are  clearly  erroneous. 
(Rule  52  (a),  Federal  Rules  of  Civil  Procedure.)  The 
object  of  the  clause  as  to  the  effect  of  findings  is  to 
give  to  findings  the  effect  which  they  formerly  had 
in  equity.  United  States  v.  Gypsum  Co.,  1948,  333 
U.  S.  364,  395.  The  aim  is  to:  '  .  .  .  make  allowance 
for  the  advantages  possessed  by  the  trial  court  in 
appraising  the  significance  of  conflicting  testimony 
and  reverse  only  "clearly  erroneous"  findings.'  Graver 
Tank  &  Mfg.  Co.,  Inc.,  v.  Linde  Air  Products  Co., 
1949,  ZZ6  U.  S.  271,  275." 

See  also  Lew  Wah  Fook  v.  Brownell,  218  F.  2d,  924, 

and  Carr  v.  Yokohama  Specie.  Bank,  Ltd.,  211  F.  2d,  251. 

UNITED  STATES  VS.  WALTER  KORPAN 
Appellants  have  cited  in  their  brief  the  case  of  United 
States  V.  Walter  Korpan,  rendered  in  the  United  States 
Court  of  Appeals  for  the  7th  Circuit,  on  September  28, 
1956,  No.  11669.  We  submit  to  the  Court  that  this  case 
is  not  pertinent  because  it  involves  a  different  kind  of 
machine,  the  machine  in  question  being  a  machine  more 
closely  resembling  a  pinball  machine,  the  construction  of 
§4462  of  the  Internal  Revenue  Code  in  the  application  of 
the  terminology  "so-called  'slot'  machine"  to  the  machines 
there  in  question.  The  Court  did  not  have  before  it  the 
application  of  Title  15,  U.  S.  C.  A.  §1171,  et  seq.,  and 
whatever  was  said  with  reference  to  it  was  dicta. 
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CONCLUSION 

We  submit  to  this  Court  that  the  Findings  of  Fact  of 
the  District  Court  are  not  "clearly  erroneous"  and  that 
the  Electronic  machines  here  involved  are  gambling  de- 
vices which  were  in  fact  used  as  such,  and  that  the  clever 
change  in  the  design  of  the  machine  which  was  an  obvious 
attempt  to  evade  the  law  does  not  take  the  machines  out 
of  the  definitions  contained  in  Title  15  U.  S.  C.  A. 
§1171,  et  seq.  These  machines  are  suited  only  for  use  as 
gambling  devices,  and  the  decision  of  the  District  Court 
should  be  affirmed. 

Respectfully  submitted, 

KREST  CYR, 

United  States  Attorney, 
Federal  Building, 
Butte,  Montana; 

DALE  F.  GALLES, 

Assistant  U.  S.  Attorney, 
Federal  Building, 
Butte,  Montana; 

MICHAEL  J.  O'CONNELL, 
Assistant  U.  S.  Attorney, 
Federal  Building, 
Butte,  Montana; 

FRANK  M.  KERR, 

Assistant  U.  S.  Attorney, 
Federal  Building, 
Butte,  Montana, 

Attorneys  for  Appellee, 
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Upon  Appeal  from  the  District  Court 

for  the  Territory  of  Alaska, 

First  Division. 

APPELLEES'  BRIEF. 


STATEMENT  OF  THE  CASE. 
Charles  Tuengel,  hereinafter  referred  to  as  appel- 
lant, brought  suit  in  the  United  States  District  Coui*t 
for  the  District  of  Alaska  for  damages  alleged  to  have 
resulted  from  a  fall  down  basement  stairs  at  the  Sitka 
Community  Hospital  in  Sitka,  Alaska.    Sitka,  a  town 


of  1,985  population  according  to  the  1950  census,  had 
secured  the  use  of  a  building  o^^^led  by  the  Board 
of  National  Missions  of  the  Presbyterian  Church  of 
the  United  States  of  America  for  use  as  community 
hospital.  (Tr.  Vol.  Ill,  p.  291.)  The  hospital  was 
operated  by  the  City  with  the  Board  of  National 
Missions  having  the  right  to  use  part  of  the  building 
as  an  infirmary  for  students  of  the  Sheldon  Jackson 
School  also  operated  by  the  Board.  The  City  of 
Sitka  and  the  Board  of  National  Missions  were  jiamed 
as  defendants  in  the  suit  and  the  case  was  tried  before 
a  jury  which  rendered  a  verdict  in  favor  of  the  de- 
fendants, the  appellees  herein.  After  due  considera- 
tion of  a  Motion  for  New  Trial,  the  learned  trial 
judge  entered  judgment  in  favor  of  defendants  in  ac- 
cordance with  the  verdict,  from  which  judgment  ap- 
pellant has  appealed.  Appellant  has  made  the  juris- 
dictional statement  required. 

The  facts  on  this  appeal  may  be  set  forth  as  fol- 
lows in  view  of  the  well  accepted  principle  that,  in 
considering  a  case  on  appeal,  the  testimony  support- 
ing the  verdict  will  be  considered  if  su))stantial,  and 
evidence  to  the  contrary  will  be  rejected.  Fidelit/f  and 
CasuaUy  Co.  of  New  York  v.  Griner,  44  F.2d  706  (9th 
Cir.). 

On  or  about  the  evening  of  November  17,  1951,  aj)- 
pellant  called  at  the  Sitka  Community  Hospital  at 
the  request  of  a  Y)atient,  Alex  Cresa,  for  the  purpose 
of  cutting  Mr.  Cresa 's  hair.  (Tr.  Vol.  II,  p.  57.)  A 
nurse,  Mrs.  Srein,  an  employee  of  the  City  of  Sitka 
(Tr.  Vol.  Ill,  p.  306),  was  on  duty  and  directed  him 


to  Mr.  Cresa's  room,  infoi-miiii;'  appellant  that  it  was 
the  third  room  to  the  left,  which  directions  were  re- 
peated by  appellant.  (Tr.  Vol.  Ill,  p.  306.)  Instead 
of  going  to  that  room  and  knocking  for  admission, 
appellant  went  to  the  fifth  door  on  the  left  and  looked 
in.  This  was  a  bathroom.  (Tr.  Vol.  II,  p.  18.)  He 
then  proceeded  to  open  the  next  door,  being  the  fourth 
door  on  the  left,  without  first  knocking,  (Tr.  Vol.  II, 
p.  19),  and  fell  down  the  basement  stairs.  The  door 
to  the  basement  was  marked  with  a  large  white  sign 
with  large  black  letters  stating  "BASEMENT".  This 
sign  was  well  illuminated.  (Tr.  Vol.  Ill,  pp.  304,  309, 
323,  324,  325,  331,  342.)  The  doorway  opened  towards 
the  stair\\^ay,  which  led  to  an  exit  from  the  building, 
and  the  stairway  was  lighted  at  the  time  of  appel- 
lant's fall.    (Tr.  Vol.  Ill,  pp.  307,  311.) 

Appellant  was  not  wearing  his  glasses,  which  were 
in  his  pocket,  and  without  them  could  see  nothing 
close  in  front  of  him.    (Tr.  Vol.  Ill,  p.  396.) 

On  hearing  appellant  fall,  Mrs.  Srein  immediately 
came  to  his  assistance.  Appellant  was  not  uncon- 
scious but  did  have  a  skinned  elbow.  He  refused  to 
see  a  doctor  as  requested  by  the  nurse  (Tr.  Vol.  Ill, 
p.  308),  and  left  the  hospital  by  himself.  He  pro- 
ceeded to  drive  his  car  home. 


ARGUMENT. 

INTRODUCTION. 

Counsel  for  appellant  has  set  forth  his  arsniment 
under  twelve  different  headings.    For  the  purpose  of 


orderliness,  this  brief  will  take  up  appellant's  points 
in  the  order  raised. 


I. 

THE  COURT  ADEQUATELY  INSTRUCTED  THE  JURY  PERTAIN- 
ING TO  PROOF  OF  CONTRIBUTORY  NEGLIGENCE. 

Counsel  for  appellant  attempts  to  take  certain  parts 
of  the  court's  instructions  out  of  context  in  an  effort 
to  contend  that  proper  instructions  were  not  given 
pertaining  to  the  recognized  fact  that  the  burden  of 
proving  contributory  negligence  is  on  the  one  Avho 
pleads  it,  in  this  case  the  appellees. 

It  is  well  established  that  instructions  must  be  re- 
garded as  a  whole,  and  the  court  adequately  covered 
the  question  of  contributory  negligence  and  the 
burden  of  proving  the  same.  (Tr.  Vol.  I,  p.  113.) 
Thus  in  Instruction  No.  8  the  court  stated : 

"In  a  civil  case,  such  as  this  is,  the  burden  of 
proof  rests  upon  the  party  holding  the  affirmative 
with  respect  to  any  issue,  to  jjrove  such  issue 
by  a  preponderance  of  the  evidence."  (Tr.  Vol. 
I,  p.  113.) 

The  instruction  goes  on  to  explain  in  further  detail 
what  is  meant  by  the  burden  of  proof.  Instruction 
No.  3  specifies,  in  the  last  y)aragraph  thereof: 

''If  the  plaintiif  has  proven,  by  a  preponderance 
of  the  evidence,  any  of  such  charges  of  negligence 
against  the  defendant  City  of  Sitka,  and  the 
charge  with  respect  to  improper  construction 
against  the  defendant  Board  of  National  Mis- 
sions, and  if  your  answers  to  the  other  questions 


are  in  the  affirmative,  you  should  find  for  the 
plaintiff  and  against  the  party  or  parties  whom 
you  may  find  responsible ;  provided,  however,  that 
if  the  defendant  has  proven  by  a  preponderance 
of  evidence  that  the  plaintiff  was  negligent  and 
that  such  negligence  proximately  contributed  to 
the  injuries  sustained  by  plaintiff,  then  he  can- 
not recover."  (Emphasis  ours.)  (Tr.  Vol.  I,  p. 
103.) 

The  court  further  stated,  in  Instruction  No.  6: 

''It  is  for  you  to  say  whether  such  contributory 
negligence,  if  any,  has  been  established,  and  the 
burden  of  establishing  such  a  defense  by  a  pre- 
ponderance of  the  evidence  is  on  the  defendant." 
(Tr.  Vol.  I,  p.  107.) 

It  is  difficult  to  imderstand  how  the  court  could  have 
more  clearly  stated  the  burden  of  proof  pertaining 
to  contributory  negligence. 

It  is  true  that  counsel  may  be  able  to  pick  out  a 
sentence  from  the  instructions  at  random  which  would 
give  an  erroneous  impression.  The  instructions  must 
be  considered  as  a  whole,  however,  and  in  fact  the 
court  so  instructed  the  jury  in  Instruction  No.  13 
(Tr.  Vol.  I,  p.  120.)  It  is  respectfully  submitted  that 
no  error  was  committed  by  the  court  in  instructing 
on  this  issue. 


II. 

THERE  WAS  NO  ERROR  IN  THE  TRIAL  COURT'S  INSTRUCTION 
No.  7  WHEREBY  THE  JURY  WAS  INSTRUCTED  PERTAININQ 
TO  ASCERTAINMENT  OF  DAMAGES  IN  THE  EVENT  OF  A 
FINDING  FOR  THE  APPELLANT. 

Counsel  in  his  brief  refers  to  Instructions  No.  6 
and  7,  but  apparently  his  argument  on  this  point  deals 
only  with  Instruction  No.  7  wherein  the  court  stated: 
''However,  it  must  be  shown,  before  damages  may 
be  allowed  for  any  such  aggravated  injury  or  con- 
dition, that  such  was  the  proximate  result  of  the 
negligence  complained  of,  and  not  the  result  of 
any  inattention  to  such  injuries  or  failure  to  ob- 
serve the  reasonable  advice  or  instructions  of 
competent  physicians  on  the  part  of  the  i^lain- 
tiff;  and  that  any  such  aggravated  condition 
which  may  have  been  caused  by  the  fault  of  the 
plaintiff  may  not  be  considered  as  an  element  of 
damage."    (Tr.  Vol.  I,  p.  110.) 

Counsel  contends  that  this  issue  has  not  been  raised 
by  the  pleadings  and  the  proof.  This  ignores  the  fact 
that  the  complaint  alleged  elements  of  damage  which 
were  denied  in  the  answer.  Therefore,  any  question 
pertaining  to  damages  was  raised  by  the  pleadings. 
Furthermore,  proof  was  submitted  touching  on  this 
exact  subject.    Thus  appellant  stated: 

"Q.     And  when  did  Doctor  Degge  tell  you  that 

from  now  on  you  should  just  exercise  your  arm? 

A.     After  he  took  my  arm  out  of  the  cast,  that 

is  when  he  told  me  that 

Q.    What  date  was  that?    Do  you  remember 
what  month? 

A.     I  don't  remember.   It  has  been  so  far  back. 


Q.  Actually,  wasn't  that  in  April  of  1952? 

A.  I  don't  remember. 

Q.  And  have  you  been  exercising  your  arm? 

A.  I  have  tried  it  numerous  times. 

Q.  But  you  haven't  been  doing  it? 

A.  No,  sir.  I  pay  for  it  when  I  do."  (Tr.  Vol. 
II,  p.  63.) 

See  also  Tr.  Vol.  II,  p.  44.  In  addition,  see  Tr.  Vol. 
II,  p.  247  and  Tr.  Vol.  Ill,  p.  387,  wherein  Doctors 
Moore  and  Shuler  explained  the  desirability  of  exer- 
cise in  appellant's  case.  Furthermore,  any  objection 
pertaining  to  damages  would  appear  to  be  completely 
irrelevant  on  this  appeal  since  the  jury  has  found 
that  the  appellant  was  entitled  to  no  damages.  Had 
the  jury  returned  a  verdict  for  a  small  sum  of  money, 
appellant  might  be  in  a  position  to  raise  an  objection 
such  as  this,  but  questions  pertaining  to  damages 
are  not  material  on  an  appeal  from  a  jury  verdict 
in  favor  of  the  defendants. 


III. 

IN  VIEW  OF  THE  SIGN  ON  THE  BASEMENT  DOOR  AND  THE 
CIRCUMSTANCES  INVOLVED  IN  THIS  CASE,  THE  QUESTION 
OF  NEGLIGENCE  IN  REGARD  TO  THE  CONSTRUCTION  AND 
MAINTENANCE  OF  THE  DOOR  WAS  A  QUESTION  FOR  THE 
JURY. 

In  view  of  the  sign  on  the  basement  door  and  the 
circumstances  involved  in  this  case,  the  question  of 
negligence  in  regard  to  the  construction  and  main- 
tenance of  the  door  was  a  question  for  the  jury,  and 
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furthermore,  counsel  failed  to  request  an  instruction 
to  the  contrary.  Counsel  contends  that  the  construc- 
tion and  maintenance  of  the  cellar  door  of  the  hos- 
pital constituted  negligence  in  itself,  regardless  of 
the  fact  that  a  sign  was  placed  on  the  door  and  that 
the  door  was  not  for  use  by  the  public  generally.  At 
the  outset  it  is  to  be  noted  that  counsel  presented 
no  requested  instruction  to  the  effect  that  the  con- 
struction and  maintenance  of  the  cellar  door  and 
stairway  was  negligence  in  itself.  Having  failed  to 
make  a  timely  request  for  an  instruction  on  this  sub- 
ject, and  having  failed  to  make  any  objection  to  the 
court's  instruction  on  this  subject,  counsel  is  pre- 
cluded from  raising  Questions  No.  3,  4  and  5  on  this 
appeal. 

"Generally,  unless  the  error  is  fundamental,  or 
the  manner  of  submitting  the  case  may  have 
caused  a  miscarriage  of  justice,  an  objection  to 
the  submission  of  an  issue  or  question  of  fact,  the 
form  of  submission,  or  irregularities  therein,  when 
first  made  on  appeal,  comes  too  late.  Likewise,  it 
cannot  be  objected  for  the  first  time  on  appeal 
that  the  court  erroneously  submitted  a  question 
of  law  to  the  jury,  or  a  mixed  question  of  law  and 
fact  as  a  question  of  fact,  or  that  the  issues  raised 
by  pleas  to  the  jurisdiction  and  to  the  merits  were 
sul)mitted  at  the  same  time. ' ' 
4  C.J.S.,  pp.  606-608. 

TJ.  S.  V.  Atkinson,  76  F.2d  aff'd  56  S.Ct. 

391,  297  U.S.  157; 
Buffalo  Ins.  Co.  of  City  of  Buffalo,  N.Y.  v. 

Bommarito,  42  F.2d  53 ; 
Martin  v.  Washington  Times  Co.,  89  F.2d  230. 


Regardless  of  the  fact  that  the  issue  as  to  whether 
the  court  erred  in  leaving  to  the  jury  the  question  of 
negligence  pertaining  to  the  construction  and  main- 
tenance of  the  door  or  the  steps  is  not  properly  before 
this  honorable  court,  in  view  of  the  fact  that  counsel 
presented  no  request  for  instruction  to  that  effect  or 
any  objection  to  the  instruction  of  the  court  concern- 
ing this  subject,  it  is  felt  that  the  objections  are 
entirely  without  merit  and  unsupported  by  the  cases 
cited  by  appellant. 

The  case  of  Senner  v.  Danewolf,  cited  by  appellant 
as  9  P.2d  240,  apparently  involves  an  eiToneous  cita- 
tion since  no  such  case  could  be  found  in  that  volume. 
Moreover,  the  facts  of  the  case,  as  stated  by  attorney 
for  the  appellant,  are  readily  distinguishable  in  that 
there  was  no  question  of  the  plaintiff  in  the  Senner 
case  failing  to  follow  directions  and  there  was  no 
adequate  sign  properly  illuminated  indicating  the 
presence  of  the  stairway.  These  facts  must  be  re- 
garded as  established  in  the  subject  case,  as,  on  appeal, 
facts  will  be  regarded  as  most  favorable  to  the  party 
prevailing  under  a  jury  verdict. 

In  the  case  of  Foren  v.  Rodick,  38  A.  175  (Me.),  the 
facts  are  in  sharj)  contrast  with  the  subject  case  in 
that  a  physician's  opice  was  located  on  the  second 
floor  of  a  l)uilding  and  the  only  sign  present  indicated 
that  his  office  was  in  the  building.  This  sign  was 
located  l)etween  two  similar  doors,  one  of  which,  with- 
out any  warning  sign  whatsoever,  opened  over  a  stair- 
way. The  court  i^ointed  out  that  there  was  nothing 
to  inform  the  plaintiff  as  to  which  door  to  take.     In 
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the  subject  case  the  jury  must  be  regarded  as  having 
found  that  there  were  proper  instructions  given  to 
the  appellant  as  to  which  door  to  take  and  there  was 
also  tlie  well  illuminated  sign  on  the  door. 

The  case  of  King  v.  New  Mmonic  Temple  Associa- 
tion, 125  P.2d  559,  (erroneously  cited  in  appellant's 
brief  as  599),  is  not  in  point  since  there  was  no  ques- 
tion of  proper  directions  having  been  given  or  a  sign 
indicating  the  depression  in  the  floor  which  caused 
plaintiff's  injury.  Moreover,  the  case  was  decided  on 
a  motion  for  nonsuit  by  the  defendant  and  the  review- 
ing court  accordingly  looked  at  the  facts  in  the  most 
favorable  light  to  the  plaintiff  with  the  result  that 
it  was  decided  to  remand  the  case  so  that  it  could  be 
tried  by  a  jury. 

In  the  only  other  case  cited  by  appellant,  being  that 
of  Morgenstern  v.  Sheer,  125  A.  790  (Md.),  there  was 
disputed  testimony  as  to  whether  there  was  a  sign  on 
the  door  stating  "Positively  No  Admittance".  The 
jury  found  for  the  plaintiff  and  the  court  on  appeal 
stated : 

"...  the  plaintiff  offered  evidence  tending  to 
show  that  there  were  so  such  Avarning  signs  at 
the  time  of  the  accident,  and  it  was  for  the  jury 
to  determine  the  issue  of  fact  thus  raised." 

Had  the  learned  trial  court  decided  the  case  for  the 
defendants  without  submitting  the  issues  to  the  jury, 
a])pollant's  authorities  might  carry  some  weight. 

Actually,  there  are  a  number  of  authorities  holding 
tliat,  under  circumstances  similar  to  those  in  the  sub- 
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ject  case,  as  a  matter  of  law  there  is  either  no  negli- 
gence on  the  i^art  of  the  defendant  or  contribiitoiy 
negligence  on  the  part  of  the  plaintiff.  Thus  in  the 
case  of  Knapp  v.  Connecticut  Theatrical  Corp.,  122 
Conn.  413,  190  A.  291,  it  was  held  that  a  theatre  owner 
was  not  liable  to  a  theatre  patron  who,  in  searching 
for  the  men's  toilet,  mistakenly  opened  a  door  leading 
to  the  basement  of  the  building  and  fell  over  a  waste- 
paper  container  on  the  unlighted  stairway.  The  door 
had  no  sign  on  it.  A  similar  holding  was  made  in  the 
case  of  TliaUiimer  Bros.  Inc.  v.  Casci,  160  Va.  439, 
168  S.E.  433.  In  Clark  v.  Cleveland  Drug  Co.,  Inc., 
204  N.C.  628,  169  S.E.  217,  a  customer  in  a  store  asked 
to  use  a  ]3hone  and  was  led  to  the  phone  in  the  rear 
of  the  store.  After  using  the  phone,  the  customer 
opened  a  door  attempting  to  return  to  the  front  of 
the  store,  and  fell  down  a  dark  basement  stairway.  A 
judgment  of  dismissal  was  affirmed,  the  court  holding : 

"It  was  perfectly  obvious  that  plaintiif 's  unfortu- 
nate injuiy  resulted  directly  from  her  want  of 
judginent  or  her  want  of  care." 

See: 

Collins  V.  Spragues  Benson  Pharmacy ,  124  Nev. 
210,  245  N.W.  602,  and 

Napier  v.  First  Congregatioual  Church  of  Port- 
land, 70  P.2d  43  (Ore.). 

In  any  event,  it  is  clear  that,  at  best,  the  issues 
raised  l)y  these  objections  of  the  appellant  were 
matters  to  be  dc^cided  by  the  jury  and  the  court  pro- 
perly instructed  the  jury  in  that  regard. 
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IV. 

THERE  WAS  NO  FAILURE  ON  THE  PART  OF  NURSE  SREIN  TO 
USE  DUE  DILIGENCE  IN  DIRECTING  APPELLANT  TO  THE 
ROOM  OF  PATIENT  CRESA,  AND  APPELLANT  FAILED 
TO  REQUEST  AN  INSTRUCTION  TO  THE  EFFECT  THAT 
HER  DIRECTIONS  CONSTITUTED  NEGLIGENCE.  APPEL- 
LANT FURTHER  FAILED  TO  OBJECT  TO  THE  INSTRUC- 
TIONS GIVEN  PERTAINING  TO  THIS  ISSUE. 

Counsel  contends  that  it  was  error  for  the  court  to 
leave  to  the  jury  the  question  of  whether  Nurse  Srein 
was  negligent  in  directing  appellant  to  the  room  of  the 
l)atient  Cresa.  The  nurse  instructed  appellant  that  he 
was  to  go  to  the  third  room  on  the  left,  which  direc- 
tions were  rei)eated  by  appellant.  (Tr.  Vol.  Ill,  p. 
306.)  The  court  left  it  to  the  jury  to  determine 
whether  "the  nurse  did  give  inadequate  or  improper 
instructions  to  the  plaintiff  .  .  .  and  that  such  act  was 
in  effect  negligence  .  .  .''  (Instruction  No.  5,  Tr.  Vol. 
I,  p.  105.) 

Counsel  for  appellant  made  no  objection  to  this 
instruction,  nor  did  he  request  the  court  to  instruct, 
as  a  matter  of  law,  that  Nurse  Srein  was  negligent 
in  the  manner  in  which  she  gave  instructions.  Coun- 
sel now  contends  that  it  was  the  duty  of  Nurse  Srein 
to  direct  appellant  to  the  room  of  the  patient  Cresa 
l)y  personally  escorting  him  to  that  room.  It  would 
appear  self-evident  that,  at  most,  this  would  be  a  jury 
question.  No  evidence  Avas  presented  as  to  any  custom 
in  hospitals  whereby  nurses  are  required  personally 
to  take  visitors  to  the  rooms  of  patients. 

As  explained  supra  in  the  discussion  of  point  III, 
an  issue  x)prtaining  to  the  submission  of  issues  to  the 
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jury  cannot  be  complained  of  for  the  first  time  in  the 
appellate  court. 

Counsel  cites  cases  involving  concealed  peril  to  in- 
vitees. No  such  issue  is  presented  in  the  subject 
case  since,  if  appellant  had  followed  the  instructions 
which  were  given  to  him,  he  would  never  have  reached 
the  basement  door,  assuming  that  such  door  with  its 
well  illuminated  sign  could  possibly  be  regarded  as  a 
concealed  peril. 

Accordingly,  it  is  respectfully  submitted  that  no 
error  was  committed  by  the  court  in  leaving  the  issue 
to  the  jury  pertaining  to  the  directions  given  by  the 
Nurse  Srein. 


V. 

THE  COURT  PROPERLY  INSTRUCTED  THE  JURY  AS  TO  THE 
DUTY  OF  THE  APPELLEE  BOARD  OF  NATIONAL  MISSIONS 
OF  THE  PRESBYTERIAN  CHURCH  TOWARD  THE  APPEL- 
LANT. 

Counsel  contends  that  it  was  error  for  the  court  to 
instruct  the  jury,  in  Instructions  No.  5,  6  and  7,  that 
appellee  Board  of  National  Missions  would  be  liable 
for  negligence  for  improper  construction  of  the  cellar 
door  upon  the  premises,  but  not  for  any  possible  negli- 
gence of  the  Nurse  Srein  in  giviug  directions.  The 
undisputed  testimony  was  that  Nurse  Srein  was  an 
employee  of  the  City  of  Sitka  and  not  an  employee 
of  the  appellee  Board.    (See  Tr.  Vol.  Ill,  p.  306.) 

F\irthermore,  it  is  difficult  to  see  how  any  error 
which  might  possibly  have  l^een  made  in  instructions 
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pertaining  to  the  liability  of  the  Board  of  National 
Missions  would  be  material  on  this  appeal  in  view  of 
the  fact  that  the  jury  found  in  favor  of  both  appellees. 
The  most  that  the  appellant  could  have  desired  would 
be  an  instruction  to  the  effect  that  the  Board  would 
be  liable  under  the  same  facts  and  circumstances  as 
the  ai)pellee  City  of  Sitka.  Since  the  jury  found  that 
the  appellee  City  of  Sitka  was  not  liable,  any  error 
pertaining  to  instructions  as  to  the  Board's  liability 
is  clearly  immaterial. 

The  case  of  Tipps  v.  United  States,  70  F.2d  525, 
l)ertaining  to  the  payments  required  by  one  who  held 
over  under  a  lease  is  hardly  in  point.  The  case  of 
Willeft  V,  Pilotte,  cited  by  appellant  at  190  N.E.2d  840, 
is  evidently  an  erroneous  citation  as  there  is  no  such 
volume  and  the  case  does  not  appear  in  19  N.E.2d. 
In  any  event,  the  facts  as  stated  hy  counsel  are 
readily  distinguishable  in  that  there  was  no  question 
of  the  seller  of  Christmas  trees  giving  erroneous  in- 
structions or  in  regard  to  maintaining  a  pro])er  sign 
properly  illuminated.  The  case  of  Baseball  Pub.  Co. 
V.  Bruton,  18  N.E.2d  662,  pertaining  to  the  distinction 
between  a  lease  and  a  license,  would  appear  to  have 
no  bearing  on  the  subject  case  since  it  was  clear  that 
the  appellee  City  of  Sitka  had  the  exclusive  control 
of  the  portion  of  the  premises  involved  in  this  ac- 
cident at  the  time  of  the  accident. 

The  arrangement  by  which  the  City  of  Sitka  oc- 
cupied the  ground  floor  of  the  hospital  was  testified 
to  bv  the  witness  Leslie  Yaw  as  follows: 
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'*A.  At  that  time  the  City  of  Sitka  was  with- 
out hospital  facilities.  I  happened  also  to  be  a 
member  of  the  hospital  committee  of  Sitka,  and 
this  committee  was  charged  with  the  responsibil- 
ity of  making  some  arrangements  whereby 
mothers  and  emergency  cases  could  be  taken  into 
a  hospital,  so  it  was  in  my  mind  at  the  time  and 
re]iresented  to  our  Board  from  whom  consent  was 
given  that  we  do  this  as  a  community  service  to 
help  meet  a  community  need, 

Q.  Mr.  Yaw,  who — what  was  the  nature  of  the 
arrangement  ?  Who  was  in  charge  of  the  ground 
floor  of  the  hospital? 

A.     After  our  agreement,  the  City  of  Sitka." 

Certainly  an  organization  which  charitably  permits  a 
city  to  use  its  property  for  the  conduct  of  a  badly 
needed  hospital,  regardless  of  whether  the  arrange- 
ment by  which  the  use  of  the  property  is  ]:)ermitted 
is  called  a  lease  or  otherwise,  should  be  held  to  no 
greater  liability  than  that  of  a  landlord.  That  liabil- 
ity extends  only  to  injuries  resulting  from  defective 
construction  of  a  building  and  "liability  of  the  land- 
lord does  not  arise  unless  he  has  reason  to  expect  that 
the  tenant  will  not  take  steps  to  remedy  or  guard 
against  injury  from  the  defect."  (52  C.J.S.,  Sec.  422, 
p.  76;  32  Am.  Jur.,  Sec.  665.)  In  fact,  it  has  been  held 
that  one  who  permits  his  property  to  be  used  by  the 
public,  without  compensation,  is  not  liable  for  injuries 
to  mvitees  even  when  due  to  latent  defects  in  the 
premises.  See  Davis  v.  Schmitt  Bros.,  Tnc,  192 
N.Y.S.  15,  199  App.  Div.  683. 
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Accordingly,  it  is  respectfully  submitted  that  the 
issue  raised  by  this  question  of  appellant's  is  imma- 
terial on  this  appeal  and,  furthermore,  that  the  court 
properly  instructed  the  jury  as  to  the  liability  of  the 
Board  of  National  Missions. 


VI. 

THE  COURT  PROPERLY  PERMITTED  CROSS-EXAMINATION 
OF  THE  APPELLANT  REGARDING  HIS  LETTER  TO  A 
MR.  DAVIDSON:  AND  APPELLANT  FAILED  TO  OBJECT  TO 
THAT  CROSS-EXAMINATION. 

On  cross-examination,  a|3pellant  was  shown  a  letter 
which  he  admitted  he  had  written  and  testified  con- 
coi'uing  a  statement  made  in  that  letter  regarding  the 
presence  of  a  sign  on  the  basement  door.  The  letter 
involved  was  exhibit  to  the  appellant  and  was  also 
furnished  his  counsel.  At  the  time  of  the  questioning 
of  appellant,  counsel  for  appellant  interposed  an  ob- 
jection Init  then  withdrew  the  objection,  stating  "Oh, 
let  him  answer  it — T  don't  care."  (Tr.  Vol.  II,  p.  68.) 
Counsel  made  no  request  to  haA'e  the  entire  letter 
introduced  into  evidence. 

Having  failed  to  ol)ject  to  the  cross-examination  of 
the  appellant  at  the  time  that  cross-examination  was 
conducted,  and  in  fact  having  consented  to  the  ask- 
ing of  the  questions,  counsel  is  not  in  a  position  to 
object  to  the  cross-examination  on  appeal.  Counsel 
further  states  that  appellees  should  have  been  required 
to  put  the  entire  letter  into  e^ddence,  yet  no  objection 
to  that  effect  was  raised  by  counsel.    Counsel  further 
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states  that  he  was  not  permitted  to  identify  adequately 
the  letter  by  showing  the  entire  contents  and  address 
thereon.  It  is  respectfully  submitted  that  counsel  for 
appellant  never  endeavored  to  introduce  the  entire 
letter  into  evidence. 

It  is  further  submitted,  however,  that,  in  the  ab- 
sence of  an  oft'er  of  proof  to  show  any  relevancy  with 
reference  to  the  additional  portions  of  the  letter  other 
than  that  previously  testified  to  by  the  appellant, 
counsel  would  not  have  had  the  right  to  submit  the 
remaining  portions  of  the  letter  into  evidence.  Ap- 
pellees readily  admit  that  appellant  was  entitled  to 
present  any  other  portions  of  the  letter  which  would 
tend  to  explain  the  admission  pertaining  to  the  sign 
on  the  door  which  was  brought  out  in  cross-examina- 
tion. Learned  counsel  for  the  appellant,  however, 
made  no  offer  of  proof  in  that  regard.  The  author- 
ities cited  by  appellant  do  not  support  his  contention 
with  reference  to  the  introduction  into  evidence  of 
the  entire  letter. 

In  the  case  of  Johnson  v.  Charles  William  Palumho 
Co.,  157  A.  902,  (Conn.),  a  blueprint  which  was  not 
in  evidence  and  which  Avas  nut  shown  to  have  been 
made  by  the  plaintiff  was  held  not  to  be  a  proper 
subject  for  questions  on  cross-examination.  It  is  sub- 
mitted that  a  different  ruling  would  be  involved  had 
the  ]olaintiff*  made  a  prior  written  statement  contrac- 
dicting  in  part  his  oral  testimony. 

The  Supreme  Court  case  of  C.  M.  and  St.  P.  Ry.  Co. 
V.  Artery,  137  U.S.  507,  520,  appears  to  support  the 
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appellees'  position  iii  this  regard  rather  than  appel- 
lant's contentions.    The  court  stated  therein: 

"We  think  the  Circuit  Court  erred  in  laying  it 
down  as  a  rule  that  a  written  statement  signed 
by  a  witness  and  admitted  by  him  to  have  been  so 
signed,  cannot  be  used  in  cross  examining  him 
as  to  material  points  testified  to  by  him  ..." 

Similarly,  in  Chicago,  M.  d  St.  P.  Ry.  Co.  v.  Har- 
rellson,  14  F.2d  893  at  897,  it  was  held  that  only  the 
])arts  of  a  deposition  bearing  on  the  particular  trans- 
action concerning  which  impeachment  was  sought 
should  have  been  read  to  the  jury.  To  the  same  effect 
is  Charlton  v.  Kelly,  156  F.  433,  decided  l)y  this  hon- 
orable court,  wherein  it  was  stated: 

''For  the  purpose  of  impeachment  a  deposition 
is  to  be  regarded  as  any  other  statement  or 
declaration  of  the  witness,  and  it  is  not  necessary 
that  the  whole  of  the  deposition  be  read  or  any 
greater  portion  thereof  than  that  which  directly 
relates  to  the  proposed  impeachment." 

In  New  York  Centra]  Ry.  Co.  v.  Dunbar,  296  F.  57 
at  60,  it  was  held  that  the  only  proper  method  of 
securing  testimony  pertaining  to  a  previous  statement 
was  to  limit  the  testimony  to  the  portions  of  the  state- 
ment involving  contradictions  and  that  it  was  proper 
to  exclude  the  remaining  portions  of  the  statement. 

The  case  of  Moore  v.  Ray,  22  P.2d  45,  is  directly  in 
point  in  that  portions  of  a  written  statement  were 
used  in  cross-examination  of  the  appellant  and  the 
court  refused  appellant's  motion  to  admit  the  whole 
statement  in  evidence.    The  court  held: 
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"The  witness  was  then  interrogated  as  to  one 
paragraph  dealing  with  the  speed  of  the  ap- 
proaching car  and  its  position  on  the  highway 
and  the  condition  of  its  lights.  Respondent  did 
not  offer  the  statement  in  evidence  but,  on  re- 
direct examination,  appellants  offered  the  entire 
statement.  To  this  an  objection  was  sustained. 
This  was  proper  for  only  that  ]oortion  dealing 
with  the  same  subject  matter  touched  n])on  in  the 
examination  may  be  inquired  into  upon  redirect 
examination,  and  there  was  here  no  showing  that 
the  proffered  portions  of  the  statement  referred 
to  the  same  subject." 

See  also  State  v.  Main,  216  P.  731,  37  Ida.  449; 
State  V.  Newcomh,  119  S.W.  405,  220  Mo.  54;  DeLncia 
V.  Polio,  140  A.  733,  107  Conn.  437;  Culver  v.  S.H.R. 
Co.,  101  N.W.  663,  149  Minn.  141 ;  Colby  v.  Reams,  63 
S.E.  1009,  109  Va.  308.  In  the  case  of  Rich  v.  Con- 
sumer's Petroleum  Co.,  53  N.E.2d  286  (S.C.),  it  was 
held  to  be  error  for  the  court  to  admit  into  evidence 
other  isolated  portions  of  a  statement  not  related  to 
cross-examination  questions. 

The  points  raised  by  counsel  on  this  question  on 
appeal  are  not  properly  before  this  court  due  to  coun- 
sel's failure  to  ol^ject  to  the  questions  on  cross- 
examination  and  his  further  failure  to  request  the 
court  to  permit  introduction  of  the  entire  letter.  Had 
such  request  been  made,  however,  the  court  would  cer- 
tainly have  l^een  justified  in  denying  the  same  as  to 
all  portions  of  the  letter  not  relevant  to  the  sul)ject 
matter  touched  upon  in  the  cross-examination  pertain- 
ing to  the  letter. 
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VII. 

A  CONVICTION  OF  CRIMINAL  CONTEMPT  OF  COURT  MAY  BE 
SHOWN  TO  IMPEACH  THE  CREDIBILITY  OF  A  WITNESS. 

Counsel  contends  that  "the  court  erred  in  permit- 
ting appellees  to  read  to  the  jury  the  inducement 
recital  in  appellees'  Exhibit  A  and  thereby  to  preju- 
dice the  jury  into  bringing  to  the  attention  of  the  jury 
the  more  serious  charge  of  tampering  with  the  jury 
with  which  appellant  was  never  convicted."  (Appel- 
lant's brief,  p.  68.)  At  the  outset,  it  must  be  pointed 
out  that  Exhibit  A  merely  constituted  the  record  of 
conviction.  It  was  not  a  transcript  of  the  entire  pro- 
ceedings before  the  court  in  the  contempt  case.  Coun- 
sel is  in  error  in  stating  that  the  court  permitted  ap- 
pellees to  read  to  the  jury  the  inducement  recital.  Al- 
though at  one  time  request  was  made  to  the  court  to 
])ermit  reading  of  Exhibit  A,  the  transcript  reveals 
that  the  exhibit  was  never  read  to  the  jury. 

(Viunsel's  argument  primai'ily  does  not  deal  with 
the  question  presented,  being  question  11  and  quoted 
on  ])age  68  of  appellant's  brief,  as  set  forth  above. 
Counsel's  argument  concerns  the  question  of  whether, 
under  Alaska  law,  a  witness  may  be  impeached  by  the 
rc^cord  of  a  judgment  for  conviction  of  a  criminal  con- 
tem])t.  Since  this  (]uestion  is  not  set  forth  in  appel- 
lant's statement  of  points  to  be  considered  on  this 
appeal,  it  may  not  be  raised  in  appellant's  brief,  and 
it  is  res])ectfully  submitted  should  not  ))e  considered 
on  this  appeal.  In  the  case  of  WesteDi  Nat.  Tns.  Co. 
V.  LeClare,  163  F.2d  337,  this  honorable  court  stated: 
"Three  points  argued  by  appellant  were  that  the 
evidence  is  neither  clear  nor  convincing;  that  it 
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does  not  show  Raymond's  authority  to  enter  into 
an  oral  contract  for  or  on  behalf  of  api)ellant; 
and  that  it  does  not  show  Mr.  LeClare  's  authority 
to  act  for  or  on  behalf  of  appellee.  These  points 
were  not  stated  in  a])])enant'8  statement  of  points 
and  hence  need  not  be  considered  by  us." 

The  question  which  was  set  forth  by  counsel  in  his 
statement  of  points  concerns  the  inducement  recital  in 
the  judgment  of  conviction.  This  issue  may  not  be 
raised  on  this  appeal  since  no  objection  was  taken  to 
the  introduction  of  the  exhibit  on  that  ground  and, 
moreover,  ai:>pellant 's  motion  to  strike  the  exhibit  did 
not  set  forth  that  basis.  When  the  exhil)it  was  first 
offered  in  evidence,  counsel  for  appellant  objected  as 
follows:  "If  the  court  please,  I  object  to  that  as  in- 
competent, irrelevant  and  highly  ])rejudicial.  You 
can't  attack  a  man's  character  until  he  has  offered 
his  own  good  character  in  evidence.  I  submit  you 
can't  do  that."  (Tr.  Vol.  II,  p.  69.)  This  constituted 
but  a  general  objection  made  specific  hy  the  last  two 
sentences  of  the  objection  and  the  specific  grounds, 
as  stated,  do  not  apply  in  a  civil  case,  particularly 
where,  as  in  Alaska,  statutory  law  specifically  states 
that: 

"It  may  be  shown  by  the  examination  of  the  wit- 
ness or  the  record  of  the  judgment  that  he  has 
been  convicted  of  a  crime." 
Section  58-4-(31,  ACLA  1949. 

The  law  pertaining  to  ol)jeetions  such   as  made  by 
counsel  is  set  forth  as  follows: 
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'^A  mere  general  objection  such  as  one  which  only 
states  that  the  party  objects,  that  the  evidence  is 
incompetent,  irrelevant,  and  immaterial,  or  that  it 
is  'clearly  im])ro])er  and  inadmissible',  is  ordi- 
narily insufficient  to  present  any  question  for  re- 
view, except  where  the  objection  is  such  that  the 
trial  court  cannot  fail  to  understand  the  .s^round 
upon  which  it  is  based  .  .  . 

"When  a  specific  o])jection  has  been  made,  the 
appellate  court  will  consider  no  grounds  or  rea- 
sons other  than  those  that  have  been  specified  or 
urged  in  the  trial  court;  and,  if  an  improper  or 
wrong  reason  or  ground  is  assigned  in  objecting 
to  evidence,  the  appellate  court  will  treat  the  evi- 
dence as  if  no  objection  had  been  taken." 
4  C.J.S.,  Sec.  290,  pp.  572-575. 

Furthermore,  when  the  actual  record  was  presented 
for  introduction  into  evidence,  counsel  for  appellant 
stated:  "I  don't  know  whether  it  is  true  or  not  but 
we  will  admit  it."  (Tr.  Vol.  II,  p.  70.)  Accordingly, 
the  record  of  the  conviction  of  criminal  contempt  was 
introduced  into  evidence  without  any  objection  by 
counsel  calling  the  court's  attention  to  the  groimds  he 
now  arises  on  appeal. 

Subsequently,  counsel  filed  "Plaintiff's  Motion  to 
Strike  Defendants'  Exhibit  A  and  Evidence  Relative 
Thereto".  This  motion  is  based  on  the  allegation  that 
a  criminal  contem])t  does  not  constitute  a  crime  under 
the  i)rovisions  of  Sec.  58-4-61,  ACLA  1949.  No  men- 
tion is  made,  again,  in  the  motion  to  strike  of  the 
induc(nnent  portion  of  the  judgment  of  conviction  of 
contempt.  It  is  respectfully  submitted  that,  having 
failed  to  raise  the  objection  at  the  trial,  counsel  is 
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precluded  from  contending  on  appeal  that  the  exhibit 
should  not  have  been  admitted  for  the  reason  that 
the  inducement  recital  in  the  judgment  set  forth  the 
fact  that  the  aj^pellant  was  originally  accused  of  the 
charge  of  tampering  with  the  jury. 

Had  appellant  raised  that  issue,  it  is  quite  possible 
that  the  court  might  have  stricken  from  the  judgment 
record  the  recital  portion  thereof,  although  it  is  re- 
spectfully submitted  that  in  no  event  was  it  error  to 
admit  the  record  of  conviction,  which  is  the  specific 
means  stated  in  Sec.  58-4-61,  ACLA  1949,  of  proving 
a  conviction.  That  statute  states  "...  except  that  it 
may  be  shown  by  the  examination  of  the  witness  or 
the  record  of  the  judgment  that  he  has  been  convicted 
of  a  crime.''  (Emphasis  ours.)  See  also  Meeks  v. 
United  States,  decided  by  this  honorable  court,  163 
F.2d  598. 

Moreover,  the  recital  information  contained  in  the 
judgment  could  not  constitute  prejudicial  error  since 
it  specifically  showed  that  the  appellant  was  not  guilty 
of  the  crime  of  attempting  to  influence  a  juror  but 
that  he  was  guilty  of  contempt  of  court  for  directly 
violating  the  order  of  the  court. 

x^lthough  the  question  is  not  i^Tsented  on  appeal, 
counsel  in  his  brief  argues  that  a  Avitness  may  not  be 
impeached  hy  proof  of  conviction  of  a  criminal  con- 
tempt. x\s  indicated  above,  this  objection  was  not 
made  at  the  time  of  the  introduction  into  evidence 
of  Exhibit  A,  the  record  of  th(^  conviction.  T]ie  ques- 
tion was  presented  by  appellant's  subsequent  motion 
to  strike,  Imt  it  has  not  been  set  forth  as  a  ground 
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for  appeal  in  appellant's  statement  of  points.  Since 
counsel  has  discussed  this  matter  at  length  in  his  brief, 
appellees  will  comment  on  this  issue,  although  it  is 
respectfully  submitted  that  it  is  not  properly  pre- 
sented for  consideration  on  this  appeal. 

Defendants  agree  with  ]j]aintiff  that  proceedings 
for  the  j)unishment  of  contempts  of  court  are  sui 
fjeueris  in  the  sense  that  the  ordinary  procedural  re- 
quirements of  the  Sixth  Amendment  and  the  due 
])rocess  clause  do  not  apply  to  such  proceedings.  How- 
ever, it  is  only  the  procedure  and  not  the  substance 
of  th(^  offense  which  is  siti  generis.  In  the  Territory 
of  Alaska  a  criminal  contempt  is  a  crime  by  virtue 
of  the  express  statutory  terms  governing  contempts 
and  crimes.  This  conclusion  is  further  Imttressed  by 
the  authoritative  language  of  certain  U.  S.  Supreme 
('Ourt  decisions. 

Section  58-4-61,  ACLA  1949,  states  that ''.  .  .  it  may 
he  shown  by  the  examination  of  the  witness  or  the 
record  of  the  judgment  that  he  has  been  convicted  of  a 
crime."  The  question  then  is  what  constitutes  a 
''crime"  within  the  meaning  of  the  impeachment  stat- 
ute. Section  65-2-1,  ACLA  1949,  states  that  "a  crime 
or  public  offense  is  an  act  or  omission  forbidden  by 
law,  and  pimishable,  upon  conviction,  by  either  of  the 
following  ])unishments: 

First— Death ; 

Second — Tmpi'isonment ; 

Third— Fine; 

Fourth — Removal  from  office; 

Fifth — Disqualification  to  hold  or  enjoy  any  office 
of  honor,  trust  or  profit." 
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From  this  it  would  certainly  appear  that  a  contemi3t 
which  is  punished  in  order  to  ^•indicate  the  power  and 
authority  of  the  court  is  a  crime  because  Section 
57-6-2  vests  the  court  with  the  power  to  punish  con- 
tempt by  fine  or  imprisonment  or  both.  This  is  the 
view  which  was  taken  by  Judge  Cushman  in  the  case 
of  In  Re  AshJmid,  4  Alaska  486  (Third  Div.,  1912), 
at  page  492,  where  it  is  stated : 

"Contempts  of  court  are  iiunishable  by  fine,  or 
imprisonment,  or  both.  Section  610,  Pt.  4,  Car- 
ter's Codes.  A  contempt  of  court,  therefore,  is  a 
crime  as  defined  in  Section  2,  Pt.  2,  Carter's 
Codes,  supra." 

The  sections  of  Carter's  Codes  cited  by  the  court  are 
precisely  the  same  ones  as  are  now  embodied  in 
Alaska  Com])iled  Laws  Annotated  1949  and  cited 
above.  In  the  Ashland  case,  supra,  the  court  refused 
to  issue  a  liquor  license  to  a  person  who  had  been  con- 
victed of  a  criminal  contempt  of  court,  this  refusal 
being  based  upon  his  having  violated  the  laws  govern- 
ing the  sale  of  intoxicating  liquors. 

The  case  of  Blackmer  v.  U.  S.,  284  U.S.  421;  Myers 
V.  U.  S.,  264  U.S.  95 ;  Bessette  v.  Conkey  Co.,  194  U.S. 
324,  and  Armstrong  v.  U.  S.,  18  F.2d  371,  are  cited  by 
appellant  in  supjjort  of  his  position.  However,  an 
examination  of  those  cases  reveals  that  they  w^ere  con- 
cerned with  the  procedure  to  l)e  followed  in  certain 
contempt  cases  and  not  with  the  substantive  nature  of 
a  contem|)t  of  court,  and  to  that  extent  they  are  of 
no  value  as  authority  on  the  issue  here  under  con- 
sideration.    On  the  contrary,  the  language  of  those 
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and  other  Supreme  Court  eases  is  more  helpful  to  the 
position  of  appellees.  The  Avhole  thing  was  summed 
up  very  well  by  Chief  Justice  Taft  in  Ex  parte  Gross- 
man, 267  U.S.  87  at  page  116,  where  he  quotes  the 
language  of  Gompers  v.  U.  S.,  233  U.S.  604,  to  the 
effect  that  criminal  contempts  are  crimes  Just  as  much 
as  though  a  trial  by  Jury  were  had.  It  might  be  well 
at  this  point  to  quote  the  language  of  Gompers  v. 
U.  S.,  supra,  at  page  610 : 

''It  is  urged  in  the  first  ]^lace  that  contempts  can- 
not be  crimes,  because,  although  punishable  by 
imprisonment  and  therefore,  if  crimes,  infamous, 
they  are  not  within  the  protection  of  the  Constitu- 
tion and  the  amendments  giving  a  right  to  trial 
by  Jury,  etc.,  to  persons  charged  Avith  such  crime. 
But  the  provisions  of  the  Constitution  are  not 
mathematical  formulas  having  their  essence  in 
their  form;  they  are  organic  living  institutions 
transplanted  from  English  soil.  Their  significance 
is  vital  not  formal ;  it  is  to  be  gathered  not  simply 
by  taking  the  words  and  a  dictionary,  but  by  con- 
sidering their  origin  and  the  line  of  their  growth. 
(Citations).  It  does  not  follow  that  contempts 
of  the  class  under  consideration  are  not  crimes, 
or  rather,  in  the  language  of  the  statute,  offenses, 
because  trial  by  ]ury  as  it  has  been  gradually 
Avorked  out  and  fought  out  has  been  thought  not 
to  extend  to  them  as  a  matter  of  constitutional 
right.  These  C(^ntempts  are  infractions  of  the 
law,  visited  with  ])unishment  as  such.  //  such 
acts  are  not  criminal,  we  are  in  error  as  to 
the  most  fundamental  characteristic  of  crimes  ri,s 
tJtat  word  lias  been  understood  in  English  speech. 
(Emphasis  su]^plied).  So  truly  are  they  crimes 
that  it  seems  to  be  proved  that  in  the  early  law 
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they  were  iDunished  only  hy  the  usual  criminal 
procedure,  3  Transactions  of  the  Royal  Historical 
Society,  N.S.  p.  147  (1885),  and  that  at  least  in 
England  it  seems  that  they  still  may  be  and 
preferably  are  tried  in  that  way.    (Citations)." 

In  Ex  parte  Grossman,  supra,  the  Supreme  Court 
determined  that  a  criminal  contempt  Avas  an  offense 
pardonable  by  the  President.  It  might  be  said  that 
the  word  "offense",  as  contained  in  the  United  States 
Constitution,  is  a  broader  one  than  the  word  ^' crime", 
but  if  we  refer  back  to  Sec.  65-2-1,  ACLA  1949,  we 
find  that  it  sj^eaks  of  "a  crime  or  public  offense",  so 
that  the  two  terms  are  virtually  equated. 

Niemeyer  v.  McCarty,  51  N.E.2d  365,  and  the  other 
state  court  decisions  cited  by  appellant  are  of  little 
value  in  determining  the  nature  of  a  criminal  con- 
tempt in  the  Territory  of  Alaska.  For  example,  in 
Niemeyer  v.  McCarty,  supra,  it  was  held  that  a  con- 
tempt conviction  cannot  be  used  for  impeachment,  but 
that  was  under  a  statute  which  allowed  impeachment 
only  by  showing  a  conviction  of  an  infamous  crime 
and  contempt  was  not  statutorily  so  classified. 

The  theory  of  the  rule  allowing  impeachment  by 
proof  of  commission  of  a  specific  crime  is  that  there 
is  a  reasonable  connection  between  criminality  and 
mendacity.  It  would  certainly  seem  that  one  who  has 
been  convicted  of  contempt  of  court  for  attempting 
to  influence  a  juror  has  shown  the  requisite  culpalnlity 
to  allow  him  to  be  impeached  therefor.  The  ruling 
of  the  court  on  this  matter  was  entirely  in  accordance 
with  the  explicit  language  of  the  Alaska  statutes,  the 
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nature  of  criminal  contempt  as  reA'ealed  by  U.  S. 
Supreme  Court  decisions  and  decisions  of  the  Alaska 
courts,  and  the  policy  of  the  Alaska  statute  on  im- 
peachment of  witnesses. 

It  is  contended  in  the  brief  of  appellant  that  only 
the  record  of  the  judgment  of  conviction  .should  have 
been  put  into  evidence  in  the  case,  and  not  the  entire 
record  of  the  contempt  proceedings.  So  far  as  ap- 
pellees know,  it  was  only  the  record  of  judgment 
which  was  read  to  the  jury  and  entered  as  an  exhibit. 

Ap]^ellant  failed  to  raise  any  objection  during  the 
trial  to  the  introduction  of  Exhibit  A  on  the  grounds 
set  forth  in  his  statement  of  points  relied  upon  on 
appeal,  paragraph  11,  and,  furthermore,  it  is  respect- 
fully submitted  that,  in  any  event,  it  was  not  error 
of  the  learned  trial  jvidge  to  permit  the  introduction 
of  the  record  of  conviction  under  the  express  pro- 
visions of  Alaska  statutorv  law. 


VIII. 


NO  WITNESS  WAS  UNREASONABLY,  SEVERELY  OR 
REPEATEDLY  CROSS-EXAMINED. 

Counsel  contends  that  the  witness  Cresa  was  cross- 
examined  unduly  severely  and  repetitiously. 

"Unless  there  has  been  a  clear  prejudicial  abuse, 
the  appellate  court  will  not  seek  to  review  or 
control  the  exercise  of  the  trial  court's  discretion 
with  reference  to  the  .  .  .  cross  examination  .  .  . 
of  witnesses  ..." 

5  CJ.S.,  Sec.  1608,  p.  508. 
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The  trial  court  did  not  feel  that  the  witness  Cresa,  a 
highly  evasive  witness,  was  cross-examined  unduly 
severely.  The  record  of  the  cross-examination  of  the 
witness  Cresa  appears  on  pages  136  to  147,  Tr.  Vol. 
II.  Much  of  that  portion  of  the  record  is  taken  up 
with  objections  by  counsel  for  ajjpellant. 

It  is  noted  that,  in  learned  counsel's  brief,  no  spe- 
cific instance  is  given  as  to  where  the  cross-examina- 
tion was  unduly  severe  or  repetitious.  It  is  respect- 
fully submitted  that  any  reading  of  the  record  will 
reveal  that  the  trial  court  did  not  abuse  its  discretion 
\vith  reference  to  the  cross-examination  of  that 
witness. 


IX. 

THE  COURT  DID  NOT  ABUSE  ITS  DISCRETION  IN  AIjLOWING 
APPELLEES  TO  CROSS-EXAMINE  APPELLANT  BY  SHOW- 
ING HIM  A  PAGE  FROM  A  BOOK  AND  ASKING  HIM  IF  HE 
COULD  READ  IT  WITHOUT  HIS  GLASSES,  AND  COUNSEL 
FOR  APPELLANT  MADE  NO  TIMELY  OBJECTION. 

Counsel  now  contends  that  it  was  imi)ro])er  to  per- 
mit cross-examination  of  appellant  by  showing  him  32 
Am.  Jur.,  p.  27,  and  pointing  to  the  word  ''INTRO- 
DUCTORY" which  api^ears  in  large  caps  on  that 
page,  while  holding  the  book  two  feet  from  appellant's 
face  and  requesting  appellant  to  read  the  word.  No 
objection  was  made  at  the  time  that  this  experiment 
was  performed.  (See  Tr.  Vol.  Ill,  pp.  394,  395.)  It 
was  only  after  the  witness  answered  that  he  could  not 
read  the  large  print  without  his  glasses  that  counsel 
raised  an  objection.     The  evidence  had  already  been 
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introduced.  Apparently  counsel  was  willing  to  have 
the  questions  asked  in  the  event  that  the  answers 
would  be  favorable  to  his  client  but,  after  the  answers 
were  given,  showing  that  appellant  could  not  read  the 
exhibit,  counsel  objected.  Even  then  no  objection  was 
made  for  the  reason  now  set  forth  in  appellant 's  state- 
ment of  x:)oints.  The  objection  that  was  made  was  to 
the  effect  that  it  was  an  improper  experiment  without 
introducing  the  book  into  evidence.  (Tr.  Vol.  Ill,  p. 
395.)  "Mr.  Robertson:  Well,  now,  that  is  not — I 
object  to  that  kind  of  testimony  without  introducing 
it  into  evidence,  to  show  a  book  around  here.  I  don't 
even  know  what  book  it  is." 

Since  no  proj^er  objection  was  made  to  the  experi- 
ment at  the  time  of  the  introduction  of  the  evidence, 
the  question  may  not  be  ]:)i'esented  to  this  learned 
court  on  appeal. 

*'To  be  available  the  objection  must  be  a  timely 
one.    In  order  to  be  timely  it  must  ordinarily  be 
made  during  the  trial  and  in  time  to  allow  the 
alleged  error  to  be  avoided  or  corrected." 
4  CJ.S.,  Sec.  246. 

•'Generally,  to  l)e  su^cient  to  preserve  a  question 
of  review,  an  objection  must  specifically  point  out 
the  gi'ound  oi"  grounds  upon  which  the  alleged 
error  is  predicated." 

4  CJ.S.,  Sec.  247.  (See  also  4  C.J.S.,  Sec. 
290(b)aa,  p.  570.) 

Lazelle  v.  Norfolk  d-  W.  /?//.  Co.,  73  F.  2d  459; 

Hill  V.  Douglass  (Ninth  Cir.),  78  F.2d  851; 

Carpenter  v.  Connecticut  General  Life  /ns.  Co., 
68F.2d69; 
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American  Sugar  Befiniug  Co.  v.  Nassif,  45  F.2d 

321; 
Kennedy  Lumber  Co.  v.  Bickhorn,  40  F.2d  228. 

Although  appellees  believe  that  this  question  is  not 
properly  presented,  it  is  also  respectfully  submitted 
that  the  court  did  not  abuse  its  discretion  in  allowing 
the  appellees  to  cross-examine  the  appellant  in  the 
manner  specified.  In  view  of  the  fact  that  numerous 
reputable  witnesses  testified  as  to  the  presence  of  a 
well  illuminated  sign  stating  "Basement"  upon  the 
door  leading  to  the  basement  stairway,  and  that  the 
appellant  denied  there  was  such  a  sign  at  the  time 
of  his  accident,  the  appellant's  vision  was  a  relevant 
fact  to  be  considered  by  the  jury.  The  testimony  was 
midisi^uted  that  appellant  was  not  wearing  his  glasses 
at  the  time  of  his  injury,  and  appellant  further  testi- 
fied that  his  eyesight  was  the  same  at  the  time  that  he 
appeared  on  the  witness  stand  as  it  was  on  the  night 
of  the  injury.    (Tr.  Vol.  Ill,  p.  394.) 

It  is  well  established  that  experiments  and  tests 
in  cross-examination  are  within  the  discretion  of  the 
trial  court.  Thus  it  is  stated  at  88  C.J.S.,  Section  46: 
"It  is  ordinarily  within  the  discretion  of  the  court 
before  which  a  trial  is  beins,-  conducted  to  permit 
or  refuse  to  permit  experiments  as  well  as  demon- 
strations to  be  conducted  before  the  jury,  or  tests 
to  be  made  by  the  jury  .  .  .  Accordingly,  the  trial 
judge  may  ])ermit  or  refuse  to  permit  experi- 
ments or  demonstrations  before  the  jury  accord- 
ing to  whether  oi'  not,  in  his  oi)inion,  the  informa- 
tion which  may  be  gained  thereby  is  sufficiently 
relevant  and  material." 
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This  principle  is  discussed  by  Professor  AYigniore  in 
his  monumental  works  on  Evidence,  Third  Edition, 
Volume  III,  Section  993,  as  follows: 

''It  is  not  doubtful  that  on  cross-examination,  so 
far  as  feasible  l\v  mere  questions,  the  witness' 
physical  ca])acity  to  observe  (l)y  sisrht,  hearing,  or 
the  like)  may  be  tested.  On  the  other  hand,  it  is 
hardly  less  doubtful  that  extrinsic  testimony  to 
particular  instances  of  his  incapacity  in  those  re- 
spects would  not  ])e  permissible.  But  mere  ques- 
tions on  cross-examination  can  seldom  effect 
much;  the  useful  thing  is  usually  something  of  a 
mixed  nature,  i.e.  expenments  made  in  court  to 
test  the  witness'  powers.  These  should  be  freely 
allowed,  subject  to  the  discretion  of  the  trial 
Court." 

The  cases  cited  by  learned  counsel  for  the  appellant 
do  not  involve  situations  analogous  to  the  subject  case 
and  the  most  that  is  held  by  the  two  cases  discussed 
is  that  refusal  of  the  court  to  permit  an  experiment 
under  the  circumstances  involved  in  those  cases  was 
not  error  and  the  cases  do  not  hold  that  it  would  be 
error  to  i)ermit  the  experiments.  In  fact,  in  the  case 
of  Shows  V.  Bnntson,  159  So.  248  (Ala.),  incon*ectly 
cited  ill  ai)])t'llaiit's  In-ief  as  158  So.  248,  the  court 
expressly  stated: 

"If  limited  to  the  tyi^nvritten  ])ortions  and  to 
the  'Bank  of  Lucerne'  in  large  letters,  the  evi- 
dence might  have  afforded  some  test  as  to  whether 
he  could  see  as  well  as  he  claimed,  but  not  as  to 
whether  he  did  or  did  not  have  his  glasses  on  at 
the  time  .  .  . 

"Experiments  or  tests  of  this  character  are 
usually  within  the  discretion  of  the  trial  judge 
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guided  by  a  sound  judgment  as  to  whether  the 
result  will  be  sufficiently  relevant  and  material  to 
warrant  such  procedure." 

There  certainly  was  no  abuse  of  discretion  on  the  part 
of  the  trial  court  in  permitting  the  test  to  l)e  made  as 
pertains  to  the  appellant's  vision  in  the  subject  case. 


THE  COURT  DID  NOT  ERR  IN  PROPOUNDING  TO  THE  APPEL- 
LANT QUESTIONS  WHICH  HAD  BEEN  ASKED  BY  A  JUROR. 

Counsel  for  appellant  admits  that  it  is  permissible 
for  jurors  to  ask  questions  of  witnesses.  See  appel- 
lant's brief,  page  91.  Nevertheless,  he  noAv  objects  to 
the  fact  that  questions  were  propounded  to  the  wit- 
ness Tuengel  by  a  juror.  No  objection  was  made  at 
the  time  that  the  questions  were  propounded.  (See 
Tr.  Vol.  Ill,  p.  390.) 

"As  a  general  rule,  objections  with  reference  to 
the  examination  or  cross  examination  of  wit- 
nesses, not  raised  in  the  court  below,  will  not  be 
considered  in  the  appellate  court.  This  rule  pre- 
cludes objection  from  first  l)eing  made  in  the  ap- 
pellate court  to  .  .  .  the  questioning  of  witnesses 
by  jurors  ..." 
4  CJ.S.,  Sec.  295. 

See: 

Mari^  v.  IT.  Crummey,  Tuc,  204  P.  259.  55  Cal. 

App.  573 ; 
Ray  r.  Collins  (Mo.  App.),  247  S.W.  1098; 
Coffee  i\  Sutton,  175  111.  App.  331 ; 
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Wallace  v.  Keystone  Auto  Co.,  239  Pa.  110,  86 

A.  699; 
Chicago  Haiisom  Cab  Co.  v.  Haveliclx,  131  111. 

179,  22  N.E.  797. 

Counsel  o])jects  to  the  fact  that  the  identity  of  the 
juror  propounding  the  question  was  not  disclosed.  At 
the  trial  he  did  not  request  that  the  identity  of  the 
juror  be  disclosed.  Counsel  also  contends  that  the  wit- 
ness should  be  given  an  opportunity  to  express  himself 
fully.  The  court  never  denied  counsel  any  request  to 
further  examine  witness  on  the  subject  of  the  juror's 
questioning.  If  counsel  had  doubt,  as  he  states  in  his 
brief,  that  the  witness  had  answered  the  question  sat- 
isfactorily to  the  juror,  he  could  have  inquired  of  the 
panel  as  to  whether  any  further  questions  pertaining 
to  the  matter  were  necessary  in  order  fully  to  satisfy 
the  jury's  mind  on  the  questions  involved. 

It  would  appear  that  this  question  raised  on  appeal, 
without  any  objection  in  the  trial  court,  is  without 
merit. 


XT. 


THE  COURT  DID  NOT  EMPHASIZE  ONE  VIEW  OF  THE  CASE 
BY  UNDUE  REPETITION  IN  ITS  INSTRUCTIONS. 

In  Instruction  No.  5  (Tr.  Vol.  I,  p.  106),  the  court 
stated : 

"The  claims  against  the  two  defendants  must  be 
considered  ])y  you  separately  and  you  should,  in 
each  case,  determine  whether  the  plaintiff  is 
entitled  to  recover  against  both  of  the  defendants 
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or  only  one  of  them.  You  may,  if  you  so  find, 
return  a  verdict  against  both  defendants  jointly 
or  against  either  of  them." 

At    the    request   of    appellees,    this    instruction    was 

amended  so  that  it  specified : 

"The  claims  against  the  two  defendants  must  be 
considered  by  you  separately  and  you  should,  in 
each  case,  determine  whether  the  plaintiff  is 
entitled  to  recover  against  l)oth  of  the  defendants 
or  only  one  of  them,  or  against  neither."  (Italics 
ours.) 

Certainly  this  did  not  constitute  undue  emphasis  on 
the  part  of  the  court  and,  had  the  instruction  not  been 
corrected,  the  jury  might  well  have  felt  that  it  was 
mandatory  for  them  to  return  a  verdict  against  both 
of  the  defendants  or  one  of  them. 


XII. 

THE  VERDICT  WAS  NOT  CONTRARY  TO  THE  WEIGHT  OF  EVI- 
DENCE AND  THERE  IS  NO  INDICATION  THAT  THE  JURY 
IGNORED  MATERIAL  EVIDENCE  BECAUSE  THEY  FOUND 
APPELLANT  HAD  TESTIFIED  FALSELY  AS  TO  IMMATE- 
RIAL FACTS. 

Counsel  contends  that  the  verdict  is  contrary  to  the 
weight  of  all  the  evidence.  No  request  was  made  for  a 
directed  verdict. 

''Generally  the  sufficiency  of  the  evidence  to 
authorize  a  recovery,  or  sustain  a  defense,  will  be 
reviewed  in  the  appellate  court  when,  and  only 
when,  that  question  has  properly  been  raised  in 
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the  lower  court  by  one  of  the  methods  or  forms  of 
procedure  available  in  the  particular  jurisdiction 
or  under  the  particular  circumstances  of  taking 
a  case  or  question  from  the  jury  ..." 
4  CJ£.,  Sec.  299. 

In  the  subject  case,  no  motion  was  made  by  counsel 
for  appellant  for  a  directed  verdict.  This  learned 
court  has  frequently  ruled  that  the  question  of  suf- 
ficiency of  the  evidence  will  not  be  considered  on 
appeal  where  a  motion  for  a  directed  verdict  was  not 
made  at  the  trial  of  the  case.  Dayton  Euhher  Mfg. 
Co.  of  Delaware  v.  Sabra,  63  F.2d  865 ;  Roshorough  v. 
Chelan  County,  Wash.,  53  F.2d  198;  Stvift  d^  Co.  v. 
Daly,  44  F.2d  40;  Sacramento  Suhurhan  Fruit  Lands 
Co.  V.  Ehn,  29  F.2d  233 ;  Southern  Pac.  Co.  v.  John- 
S071,  8  F.2d  993;  Steil  v.  Holland,  3  F.2d  776;  Equi- 
tahle  Life  Assur.  Soc.  of  U.  S.  v.  MacDonald,  96  F.2d 
437,  cert.  den.  59  S.Ct.  86,  305  U.S.  624. 

Counsel  contends  that  the  only  statements  made  by 
the  witness  Tuengel  inconsistent  with  statements  made 
at  other  times  were 

(1)  By  means  of  a  letter  wherein  he  referred  to  a 
sign  on  th(>  basement  door  after  first  having  denied, 
on  the  witness  stand,  that  there  was  any  sign  on  the 
door;  and 

(2)  His  denial  that  he  had  ever  been  convicted  of 
a  crime.  Counsel  has  ignored  many  other  false  state- 
ments made  ])y  the  appellant  on  the  witness  stand, 
many  of  which  deal  with  very  material  asy)ects  of  the 
case.     Thus  the  following  false  statements  made  by 
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appellant  may  well  have  been  considered  by  the  jury, 
in  addition  to  the  two  referred  to  by  counsel : 

(1)  Appellant  stated  that  his  net  earnings  were 
around  $3,000  to  $3,500  a  year  but,  in  answer  to  inter- 
rogatories, admitted  that  his  earnings  were  $1,620.14 
in  1951  and  $1,803.55  in  1950.     (Tr.  Vol.  II,  p.  50.) 

(2)  Appellant  claimed  that  he  broke  his  shoulder 
in  the  fall  (Tr.  Vol.  II,  p.  23),  but  medical  evidence 
showed  otherwise.    (Tr.  Vol.  II,  pp.  98  and  241.) 

(3)  Appellant  contended  that  he  wore  his  cast  for 
fifty-four  days  and  that  he  marked  those  days  on  the 
calendar.  (Tr.  Vol.  II,  pj).  41  and  63.)  The  medical 
evidence  revealed  that  the  cast  was  on  for  three  weeks. 
(Tr.  Vol.  Ill,  p.  389.) 

(4)  Appellant  stated  that  he  did  not  know  who 
had  called  him  to  the  hosjjital  (Tr.  Vol.  II,  pp.  16,  52, 
53),  yet,  when  he  was  cross-examined  as  to  why  he 
did  not  knock  before  opening  the  door,  he  testified 
that  Mr.  Cresa  had  sent  him  a  note  asking  him  to 
come  to  the  hospital  and  to  come  to  the  room  without 
knocking.    (Tr.  Vol.  II,  p.  57.) 

(5)  Appellant  stated  that  he  was  in  great  pain  at 
any  time  that  he  used  his  shoulder  after  the  accident, 
and  that  he  was  unable  even  to  dress  himself  (Tr. 
Vol.  II,  pp.  44,  45,  46),  yet  an  impartial  witness  testi- 
fied to  the  fact  that,  while  his  arm  was  in  a  sling, 
appellant,  after  looking  up  and  down  the  roadway, 
proceeded  to  remove  his  arm  from  the  sling  and  vigor- 
ously to  use  a  broom  in  cleaning  off  the  wheels  of  his 
car.    (Tr.  Vol.  Ill,  pp.  370  to  373.) 
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There  was  no  objection  made  to  the  instruction  of 
the  learned  trial  judge  pertaining:  to  the  applicable 
law  when  a  witness  has  testified  falsely.  The  court's 
Instruction  Xo.  10  specifically  stated:  "You  should 
not,  therefore,  he  misled  by  discrepancies  in  miimpor- 
tant  matters  or  in  testimony  which  is  immaterial  to 
the  issues."'  (Tr.  Vol.  II,  p.  116.)  The  instruction  as 
a  whole  accurately  sets  forth  the  law  and  properly 
guided  the  jiuy  in  its  consideration  of  the  weight  to 
be  given  to  testimony. 


CONCLUSION. 
The  points  raised  by  appellant  on  this  appeal,  al- 
most without  exception,  deal  with  questions  not  prop- 
erly presented  to  the  trial  court  or  not  properly  set 
forth  in  appellant's  statement  of  points  relied  upon 
on  this  appeal.  It  is  resi^ectfully  submitted  that  none 
of  the  specifications  set  forth  constitute  error  on  the 
part  of  the  learned  trial  court,  and  certainly  none 
constitute  prejudicial  error.  There  was  ample  evi- 
dence U])on  which  the  jury  leased  its  verdict  in  favor 
of  the  appellees  and  u])on  which  the  trial  eouit  denied 
appellant's  motion  for  new  trial.  Accordingly,  it  is 
respectfully  submitted  that  the  judgment  of  the  court 
below  should  be  affiiTned. 

Dated.  Juneau,  Alaska, 
September  21.  1956. 
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—direct  (C.  H.  Jacobs) 420 

— cross  (Shapro)   428 

—redirect  (R.  Jacobs) 429 

— direct   (R.  Jacobs) 459 

O'Connor,  Timothy 

—direct  (C.  H.  Jacobs) 134 

— cross  (Shapro)   139 

Pasquinelli,  Louis 

—direct  (C.  H.  Jacobs) 144 

— cross  (Shapro)  161 

— redirect  (R.  Jacobs) 161 

Ramsay,  William  W. 

— direct  (Shapro)    514 

—cross  (C.  H.  Jacobs) 529 

Robidoux,  Henry 

—direct  (C.  H.  Jacobs) 121 

— cross  (Shapro)   127 

—redirect  (R.  Jacobs) 129 


V. 

Transcript  of  Proceedings — (Continued)  : 
Witnesses — (Continued) : 

Swanson,  Mrs.  Bea 

— direct  (Shapro)   470 

—cross  (C.  H.  Jacobs) 475,  482 

—redirect  (Shapro)  492,  493 

— recross   (R.  Jacobs) 492 
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155  Montgomery  Street, 
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In  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division 

No.  34590-Ci\^l 

RALPH  E.  WILLIAMS,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  George  F.  Elliff,  an 
individual  doing  business  as  PINE  SUPPLY 
CO.,  Bankrupt,  Plaintiff, 

vs. 

TWIN  CITY  COMPANY,  also  known  as  TWIN 
CITY  LUMBER  CO.,  and  herein  called  the 
"OLD  FIRM"  a  firm  of  copartners,  TWIN 
CITY  LUMBER  CO.,  herein  called  the  "NEW 
FIRM",  a  firm  of  joint  adventurers,  JOHN 
W.  HUNTER,  individually  and  as  a  member 
of  said  ''OLD  FIRM",  FRANKLIN  SUP- 
PLY CORP.,  a  corporation;  SOUTHWEST 
MANAGEMENT  CORP.,  a  corporation,  H.  A. 
COLLINS  and  WILLIAM  W.  RAMSAY,  in- 
dividually, and  as  members  of  said  "NEW 
FIRM",  AUDREY  MAE  ELLIFF  and 
PEARL  K.  LANNIN,  Defendants. 

EXCERPT  FROM  DOCKET  ENTRIES 
1955 

Apr.  21 — Filed  complaint  and  issued  summons. 
21 — Filed  answer  of  Pearl  K.  Lannin. 
21 — Filed  cross-complaint  of  Pearl  K.  Lannin. 

*5-     *     *     *     * 

Aug.  19 — Filed  answer  of  defendants  to  complaint. 
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1955 

Aug.  19 — Filed  answer  of  defendants  to  cross-com- 
plaint ***** 
Nov.  21— Court  trial. 

22 — Further  trial. 

23— Further  trial. 

28 — Fiu'ther  trial. 

29— Further  trial. 
**•»■»* 

Dec.    8 — Argmnents  and  submission  of  case. 
***** 

14 — Filed  order  for  judgment  vs.  plaintiff  on 
counts  1,  2  and  4  and  for  plaintiff  vs. 
defts.  in  sum  $4816.62  on  counts  3  as 
amended,  and  against  cross-complainant 
Lannin  on  cross-complaint.  Counsel  for 
defts.  other  than  Lannin  to  prepare  find- 
ings, conclusions  and  judgment.  (Hamlin) 
***** 

1956 

Mar.  30 — Filed  findings  and  conclusions. 

30— Entered  judgment— filed  March  30,  1956 
— for  plaintiff  vs.  Twin  City  Company 
aka  Tw4n  City  Lumber  Co.,  John  W. 
Hunter,  Franklin  Supply  Corp.,  South- 
west Management  Corp.,  H.  A.  Collins 
and  Wm.  W.  Ramsay  each  in  simi 
$4816.62  plus  interest  from  March  30, 
1956  and  costs;  on  count  3.  Plaintiff  to 
take  nothing  on  2nd  and  4th  counts  and 
x-complainant  Pearl  K.  Lannin  take  noth- 
ing vs.  defts.  except  costs.  (Hamlin) 


*  *  *  *  * 
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1956 

Apr.  30 — Filed  notice  of  appeal  by  Williams  and 
Lannin. 
30 — Filed  appeal  bond  in  sum  $250.00. 
30 — Filed  appellants'  designation  of  record  on 
appeal.  ***** 
June    5 — Filed  order  extending  time  to  lodge  rec- 
ord in  Court  of  Appeals  to  July  10,  1956. 
(Hamlin) 


[Title  of  District  Court  and  Cause.] 

COMPLAINT 

[Plenary  suit  by  trustee  in  bankruptcy  to  avoid 
a  fraudulently  incurred  obligation,  to  recover  money 
fraudulently  paid  thereon,  to  recover  money  pref- 
erentially paid,  and  to  recover  damages  for  fraud.] 

Ralph  E.  Williams,  as  such  trustee  in  bank- 
ruptcy, complains  of  the  defendants  above  named 
and  avers  as  follows: 

First  Count 
I. 

On  July  10,  1954,  in  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  one  of  the  creditors  of  George 
F.  Elliff,  herein  called  the  Bankrupt,  filed  a  peti- 
tion for  the  involuntary  adjudication  of  said  Elliff 
and  thereby  instituted  against  him  a  proceeding 
in  bankruptcy  numbered  "43322"  and  entitled,  "In 
the  Matter  of  George  F.  Elliff  d.b.a.  Pine  Supply 
Co.,    Alleged    Bankrupt",   wherein   such    proceed- 
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ings  were  thereupon  had  that,  on  or  about  Sep- 
tember 3,  1954,  the  said  Court  regularly  made,  en- 
tered, and  filed  an  Adjudication  of  Bankruptcy  by 
the  terms  of  which  it  adjudged  said  George  F.  Elliff 
to  be  a  bankrupt  under  the  Act  of  Congress  relat- 
ing to  Bankruptcy,  and  on  or  about  October  1, 
1954,  Rali)h  E.  Williams,  plaintiff  herein,  was  regu- 
larly elected  and  appointed  the  trustee  in  bank- 
ruptcy of  the  estate  of  said  bankrupt,  and  on  or 
about  October  6,  1954,  plaintiff's  bond  as  such 
trustee  was  duly  approved  by  the  order  of  said 
Court.  Plaintiff  has  ever  since  been  and  is  the 
duly  appointed,  qualified  and  acting  Trustee  in 
Bankruptcy  of  the  Estate  of  said  bankrupt,  and 
sues  herein  in  his  capacity  as  such  Trustee. 

II. 

Defendant  Twin  City  Company,  herein  called  the 
"Old  Firm",  is  and  at  all  times  herein  mentioned 
was,  a  firm  of  copartners  doing  business  in  this 
Northern  District  and  elsewhere  under  the  latter 
name,  and,  until  December  31,  1953,  under  the  al- 
ternative name  of  ''Twin  City  Lumber  Co.",  also. 
The  defendant  John  W.  Hunter,  who  resides  in 
the  Southern  District  of  California,  is,  and  at  all 
times  herein  mentioned  was,  a  member  of  said  Old 
Firm.  The  defendant  John  W.  Hunter  is,  and  has 
always  been,  its  President  and  Manager,  and  to- 
gether with  the  defendant  William  W.  Ramsay,  who 
was  its  agent  and  employer  at  all  times  until  the 
close  of  business  on  December  31, 1953,  conducted  on 
its  behalf  all  of  its  dealings  with  the  Bankinipt, 
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which  are  hereinafter  averred.  Until  the  latter  time 
the  business  of  the  Old  Firm  included  the  lumber 
supply  business  which  consisted  of  supplying  lumber, 
(including  lumber  products) ,  to  wholesalers ;  but  at 
the  latter  time  the  Old  Firm  transferred  the  latter 
business,  together  with  its  said  alternative  name 
and  most  of  its  assets,  to  the  present  Twin  City 
Lmnber  Co.,  the  New  Firm  mentioned  below,  which, 
in  consideration  of  that  transfer,  thereupon  under- 
took to  pay  and  discharge  all  of  the  then  existing 
obligations  and  liabilities  of  the  Old  Firm.  The 
assets  so  transferred  included  the  guaranteed  and 
secured  promissory  note  which  is  hereinafter  men- 
tioned and  which  the  Old  Firm  then  owned  and 
held;  and  the  New  Firm  has  ever  since  been  and 
now  is  the  owner  and  holder  of  said  note. 

III. 

Defendant  Tmn  City  Lumber  Co.,  herein  called 
the  "New  Firm",  is  and  ever  since  December  31, 
1953,  has  been  a  firm  of  joint  adventurers  com- 
prising two  corj3orations,  namely,  the  defendants, 
Franklin  Supply  Corp.  and  Southwest  Manage- 
ment Corp.,  and  two  individuals,  namely,  the  de- 
fendants, H.  A.  Collins  and  said  William  W.  Ram- 
say, both  of  whom  reside  in  this  Northern  District, 
and  engaged  in  conducting  the  said  lumber  su]3ply 
business  within  this  Northern  District  and  else- 
where. Defendant  John  W.  Hunter  is  and  has  al- 
ways been  its  President  and  General  Manager,  and 
the  President,  the  General  Manager  and  the  owner 
of  all  or  nearly  all  of  the  outstanding  capital  stock 
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of  its  corporate  member,  Franklin  Supply  Co.,  and 
with  the  assistance  of  its  individual  member,  the 
said  William  W.  Ramsay,  has  conducted  on  its  be- 
half all  of  its  dealings  relating  to  said  promissory 
note  since  it  acquired  the  same  as  aforesaid. 

IV. 

Each  of  the  defendants,  Franklin  Supply  Corp. 
and  Southwest  Management  Corp.,  is,  and  ever 
since  October  1,  1953,  or  theretofore,  has  been  a 
corporation  duly  created,  organized,  and  existing 
under  and  by  virtue  of  the  laws  of  a  sovereignty 
as  yet  unknown  to  plaintiff  and  doing  business  as 
a  corporation  in  the  State  of  California  and  within 
this  Northern  District. 

V. 

The  defendant  Audrey  Mae  Elliff  has  been  joined 
as  a  party  defendant  herein  because  she  has  de- 
clined to  join  herein  as  a  party  plaintiff. 

YI. 

At  all  of  the  times  herein  mentioned  which  ante- 
dated July  10,  1954,  said  bankrupt  owned  a  whole- 
sale and  retail  lumber  business  known  as  "Pine 
Supply  Co."  and  located,  as  was  also  its  stock  in 
trade,  upon  certain  premises  occupied  by  him  in 
the  City  of  San  Jose,  County  of  Santa  Clara,  State 
of  California.  Except  during  a  period  of  about  two 
months  which  began  on  or  about  August  20,  1953, 
and  ended  on  or  about  October  16,  1953,  throughout 
which  the  latter  business  was  not  operated,  the 
Bankrupt  operated  his  said  business  at  all  of  the 
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times  herein  mentioned  which  antedated  the  time, 
about  June  20,  1954,  when  it  was  finally  closed  by 
attachments  and  finally  ceased  operation.  Through- 
out its  existence,  which  began  later  in  1952,  the 
latter  business  was  consistently  in  a  failing  condi- 
tion; that  is  to  say,  it  consistently  and  heavily  lost 
money,  consistently  failed  to  earn  sufficient  gross 
income  to  enable  it  to  pay  its  debts  as  they  matured, 
and  continuously  accumulated  an  ever  increasing 
amount  of  unpaid  indebtedness.  At  all  times  here- 
in mentioned  the  Bankrupt  was  insolvent  in  every 
sense  of  that  term,  and  owed  to  many  creditors 
debts  "provable  in  bankruptcy,"  as  defined  by  the 
Bankruptcy  Act,  but  was,  until  his  adjudication 
as  aforesaid,  determined  to  continue  his  said  busi- 
ness. At  all  times  herein  mentioned,  the  said  John 
W.  Hunter  and  William  W.  Ramsay  were  well 
aware  of  the  said  failing  condition  of  the  Bank- 
rupt's said  business,  of  the  said  Bankrupt's  insol- 
vency as  aforesaid,  and  of  his  determination  to 
continue  said  business. 

On  or  about  May  4,  1954,  the  Bankrupt  and  the 
Old  Firm  made  and  entered  into  an  agreement  evi- 
denced b;,'  letters  and  herein  called  the  "May  Agree- 
ment," by  the  terms  of  which  they  agreed  in  effect 
that  a  field  Avarehouse  of  a  bonded  warehouseman 
be,  (as  it  thereupon  was),  established  on  the  Bank- 
Tupt's  said  premises;  that  all  existing  stock  in  trade 
of  the  Bankrupt  and  all  future  acquisitions  of 
stovk  in  trade  delivered  to  him  should  be,  (as  they 
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were),  promptly  deposited  by  him  in  said  ware- 
house; that  the  Old  Firm  should,  (as  it  did),  open 
and  keep  an  open  accoimt  with  the  Bankrupt  upon 
which  he  might,  (as  he  did),  purchase  from  time 
to  lime  from  the  Old  Firm  merchandise  for  use 
as  a  part  of  his  stock  in  trade ;  that  as  security  for 
his  payment  to  it  of  the  current  balance  shown  by 
that  open  accoimt  to  be  owing  by  him,  warehouse 
receipts  evidencing  all  of  such  deposits  should  be, 
(as  they  were),  issued  to  the  Old  Firm  by  said 
warehouseman  as  such  deposits  were  made;  and 
that  either  the  Old  Firm  or  the  Bankrupt  might 
terminate  the  May  Agreement  by  notice  at  any 
time. 

VIII. 
On  or  about  August  20,  1953,  tlie  Old  Firm,  in 
accordance  with  the  May  Agreement,  notified  the 
Bankrupt  that  the  latter  agreement  was  terminated. 
The  Old  Firm  then  held,  but  only  as  security  for 
its  said  open  accoimt,  warehouse  receipts  thereto- 
fore issued  to  it  pursuant  to  that  agreement,  which 
e^ddonced  all  of  his  then  existing  stock  in  trade, 
and  was  consequently  in  a  position  to  suspend  the 
operation  of  his  business  at  any  time  by  refusing 
to  release  his  stock  in  trade  for  delivery  to  his 
customers.  At  the  latter  time  also  the  Old  Firm 
held,  (as  the  Old  Firm  still  does),  a  number  of 
unpaid  checks  drawn  by  him  and  payable  to  its 
order,  in  the  amount  of  over  $50.00  each,  which 
from  time  to  time  during  the  existence  of  said 
business,  he  had  given  to  it  for  value,  but  all  of 
which  upon  presentation  had  been  denied  payment 
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and  returned  to  it  for  lack  of  sufficient  funds  in 
the  bank  accounts  on  which  they  were  respectively 
drawn;  and  all  of  which,  as  he  then  was,  to  its 
knowledge  aware,  it  was  holding  pending  such 
action  as  it  might  take  or  cause  to  be  taken  regard- 
ing them.  The  amount  of  each  of  these  unpaid 
checks  had,  upon  such  refusal  of  payment  thereof, 
been  debited,  not  upon  said  open  account  but  upon 
another,  different,  and  unsecured  account  which 
then  was,  (and  still  is),  kept  by  the  Old  Firm,  and 
v/hich  is  herein  called  the  "bad  check  account." 

IX. 

TJie  Old  Firm  then  claimed,  as  plaintiff  is  in- 
formed, believes,  and  so  avers,  that  the  Bankrupt 
v/as  indebted  to  it  in  the  total  sum  of  about 
$42,000.00;  of  which  about  $14,000.00  was  the  cur- 
rent balance  then  owed  by  him  upon  its  said  open 
account,  secured  as  aforesaid,  for  merchandise  sold 
and  delivered  to  him  under  the  May  Agreement; 
and  about  $15,000.00  was  the  balance  owed  by  him 
on  those  unpaid  checks  according  to  its  bad  check 
account,  which  was,  (as  it  still  is),  wholly  unse- 
cured; w^hile  the  remainder  was  the  aggregate 
amount  of  a  number  of  other  and  different  claims 
coiicerning  which  the  plaintiff  is  as  yet  insufficiently 
informed  to  aver  any  more  than  that  they  aggre- 
gated in  amoimt  about  $13,000.00  and  were,  (as 
they  still  are),  wholly  unsecured.  At  the  latter 
time,  also,  as  the  Old  Firm  knew,  the  Bankrupt  was 
and  had  long  been,  heavily  indebted  to  numerous 
other  creditors  whose  claims  against  him  w^ere  of  a 
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nature  to  be  provable  in  banliruptcy  as  defined  by 
the  Bankruptcy  Act,  and  many  of  whom  were 
threatening  him  with  suit  and  attachment  or  with 
execution;  and  was,  as  aforesaid,  insolvent,  but 
nevertheless  determined  to  continue  his  said  busi- 
ness if  he  possibly  could. 

X. 

Under  these  circimistances,  and  upon  terminat- 
ing the  May  Agreement,  as  aforesaid,  the  Old  Firm 
informed  the  Bankrupt  that  it  would  not  release 
any  of  his  stock  in  trade  for  delivery  to  any  of  his 
customers  or  at  all  unless,  nor  until,  he  substan- 
tially reduced  his  indebtedness  to  it  and  made  some 
new  arrangement  satisfactory  to  itself,  and  that 
unless  he  complied  promx)tly  with  these  require- 
ments, it  would  proceed  by  the  use  of  its  warehouse 
receipts  (and  otherwise  to  put  him  out  of  business 
completely  and  permanently).  In  response  to  this 
information  the  Bankrupt,  by  several  payments, 
finally,  on  or  about  September  20,  1953,  discharged 
and  extinguished  the  current  balance  owed  by  him 
as  aforesaid  on  the  said  secured  open  account  and 
thereby  brought  the  latter  account  to  a  balance  of 
zero,  at  which  it  remained  until  after  the  comple- 
tion of  the  October  Transaction  set  forth  below. 
The  Old  Firm,  however,  continued  to  hold  its  said 
warehouse  receipts  and  to  refuse  to  permit  any  use 
by  the  Bankrupt  of  his  stock  in  trade,  and  thereby 
continued  to  suspend  the  operation  of  his  business, 
until  the  completion  of  said  October  Transaction. 
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XI. 

On  response,  also,  to  the  same  information,  the 
Bankrupt  attempted  to  formulate  and  effectuate  a 
new  arrangement  which  would  be  satisfactory  to 
the  Old  Firm,  but  the  latter  attempt  was  unsuccess- 
ful, until  the  Old  Firm  proposed  to  the  Bankrupt 
and  the  Bankrupt  just  prior  to  October  6,  1953, 
agreed  to  the  new  arrangement  which  was  actually 
effectuated  by  the  said  October  Transaction.  The 
latter  consisted  of  the  following  events,  namely:  On 
or  about  October  6,  1953,  and  October  8,  1953,  two 
attorneys  employed  by  the  Bankrupt  drafted,  under 
and  in  accordance  with  directions  which  were  then 
given  to  them  by  the  Old  Firm,  the  guaranteed  note 
and  '^  Trust  Agreement,"  true  copies  of  which  are 
hereto  annexed,  marked  respectively  "Exhibit  A" 
and  "Exhibit  B,"  and  hereby  expressly  referred 
to  and  made  part  of  this  First  Count.  On  or  about 
October  10,  1953,  said  note  was  signed  by  the 
Bankrupt  and  the  defendant  Audrey  Mae  Elliff, 
his  wife,  as  co-makers,  the  endorsement  thereon 
guaranteeing  its  payment  was  signed  by  Mrs.  Pearl 
K.  Tiannin,  the  mother  of  his  wife,  the  said  "Trust 
Agreement"  was  executed  by  the  Bankrupt  as 
"Trustor,"  by  Louis  Pasquinelli,  Esq.,  one  of  his 
said  attorneys,  as  "Trustee,"  and  by  the  said  Mrs. 
Lannin  as  "Beneficiary,"  the  original  of  said  guar- 
anteed note  with  a  true  copy  of  said  "Trust  Agree- 
ment" were  tentatively  approved  by  the  defendant 
Ramsay  on  behalf  of  the  Old  Firm,  and  delivery  of 
said  guaranteed  note  with  an  original  or  true  copy 
of  said  "Trust  Agreement"  was  made  by  the  Bank- 
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lupt  to  the  Old  Firm.  Thereupon  the  Old  Firm 
surrendered  to  the  Bankrupt  all  of  the  said  ware- 
liouse  receipts  then  held  by  it;  the  Bankrupt  de- 
livered the  same  to  said  warehouseman;  and  the 
latter,  at  the  Bankrupt's  request,  issued,  and  the 
Banl^rupt  delivered  to  said  Mrs.  Lannin,  new  ware- 
house receipts  e^ddencing  all  of  his  then  existing 
stock  in  trade. 

XII. 
By  the  terms  of  said  note,  the  Banl^rupt  and  the 
defendant  Audrey  Mae  Elliff  promised  to  pay  to 
the  Old  Firm,  or  its  order,  the  sum  of  $28,000.00 
plus  interest  thereon  at  6%  per  annum  in  four 
semi-annual  installments,  commencing  with  Febru- 
ary 1,  1954,  or  in  one  lump  sum  in  the  event  of 
default.  By  the  terms  of  said  guaranty  the  said 
Mrs.  Lannin  guaranteed  payment  of  said  note.  Said 
"Trust  Agreement"  and  all  of  the  transfers  on 
the  part  of  the  Bankrupt  which  were  required 
thereby  were  intended  by  the  Old  Firm,  the  Bank- 
rupt, and  said  Mrs.  Lannin,  not  only  to  indenmify 
her  against  liability  as  such  guarantor,  but  also, 
by  subrogation,  to  secure  the  payment  of  said  note 
and  to  appropriate  exclusively  to  the  purpose  of 
securing  such  indemnification  and  said  uote,  all  of 
the  then  existing  stock  in  trade  of  the  Bankrupt, 
all  stock  in  trade  thereafter  acquired  by  him  from 
whatever  source  and  whether  on  credit  or  other- 
wise, at  least  twenty  per  cent  of  all  funds  there- 
after realized  by  his  said  business,  and  so  much 
more  of  the  latter  funds  as  might  be  required  for 
the  payment  of  said  note.     Pursuant  to  the  latter 
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intent,  the  said  "Trust  Agreement"  provided  by  its 
terms  that  "primarily"  for  her  protection  the  Bank- 
rupt should  transfer  to  said  Mrs.  Lannin  herself 
all  of  his  existing  and  future  stock  in  trade ;  should 
collect  and  transfer  to  his  said  "Trustee"  under 
said  "Trust  Agreement"  any  and  all  funds,  includ- 
ing both  money  and  accounts  receivable,  thereafter 
realized  by  him  in  connection  with  his  said  busi- 
ness; and  that  the  latter  "Trustee"  should  in  any 
and  all  events  devote  twenty  per  cent  of  all  such 
funds  so  transferred  to  him  exclusively  to  the  pay- 
ment of  said  note,  unless  otherwise  instructed  by 
said  Mrs.  Lannin  or  her  attorney  therein  named. 
Xo  such  instructions  were  ever  given  and  all  of  the 
provisions  just  mentioned  were  at  all  times  fully 
observed  and  executed  until  after  July  10,  1954. 

XIII. 

The  said  "Trust  Agreement"  also  provided  in 
.'effect  that  the  present  and  future  transfers  of  stock 
in  trade  which,  as  aforesaid,  it  required  the  Bank- 
rupt to  make  to  his  said  guarantor,  should  be  made 
by  the  issuance  and  delivery  to  her  of  Avarehouse 
receipts  under  a  warehousing  arrangement  such  as 
would  enable  the  Bankrupt  to  continue  to  operate 
his  said  business  in  a  normal  manner ;  that  he,  (not 
his  "Trustee"),  should  collect  the  existing  and 
future  accoimts  receivable  of  his  said  business ;  that 
he  (not  his  "Trustee"),  should  issue  such  checks 
as  were  issued  in  payment  of  the  expenses  of  said 
business,  but  should  issue  such  checks  against  trust 
fimls  to  be  deposited  in  his  checking  account  for 
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that  purpose  by  his  "Trustee";  and  that  no  notice 
should  be  given  his  debtors  of  the  transfers  which 
said  "Trust  Agreement"  required  him  to  make  to 
his  ''Trustee"  of  all  of  his  (future  accounts  receiv- 
able). During  the  preparation  of  said  "Trust 
Agreement"  it  was  also,  but  orally,  agreed  by  the 
Old  Firm  and  the  Bankrupt  that  no  notice  what- 
ever be  given  his  creditors  of  said  "Trust  Agree- 
ment" nor  of  any  of  the  transfers  required  thereby, 
nor  of  said  October  Transaction.  The  purpose  of 
the  provisions  and  oral  agreement  mentioned  in 
this  paragraph  was,  as  both  the  Old  Firm  and  the 
Bankrupt  well  knew,  to  keep  the  Bankrupt's  then 
existing  and  future  creditors  in  ignorance  of  the 
latter  transaction  as  completely  and  for  as  long  a 
time  as  possible,  lest  any  of  them  prevent  or  avoid 
by  legal  action  the  effects  upon  them  of  said  October 
Transaction. 

XIV. 
Neither  the  said  note  nor  any  of  the  transfers 
required  by  said  "Trust  Agreement"  was  intended 
by  the  Old  Firm  or  the  Bankrupt  to  discharge  or 
secure  any  antecedent  debt  of  his.  No  present  ad- 
vance was  made  to  him  by  anyone  in  consideration 
of  said  October  Transaction.  The  only  thing  which 
he  or  his  estate  obtained  by  the  latter  transaction 
was  the  said  surrender  of  warehouse  receipts,  by 
means  of  which  and  of  the  required  transfer  to 
said  Mrs.  I^annin  of  his  entire  existing  stock  in 
trade  the  latter  was,  as  aforesaid,  rendered  security 
for  the  payment  of  said  note  instead  of  for  the 
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payment   of  the   already  extinguished  balance  on 
said  open  account. 

XV. 

At  all  times  during  and  after  said  October  Trans- 
action the  Old  Firm  had  knowledge  of,  and  the  said 
Mrs.  Lannin  had  knowledge  of,  or  reason  to  know 
all  of  the  premises;  and  at  the  time  of  its  acquisi- 
tion of  said  note  as  aforesaid  and  ever  since,  the 
iSTeAv  Firm  also  has  had  knowledge  of  all  of  the 
premises. 

XVI. 

The  execution  of  said  guaranteed  note  and  "Trust 
Agreement,"  as  aforesaid,  were  procured  as  afore- 
said by  the  Old  Firm  for  the  purpose  and  with  the 
intent  and  effect  of  thereby  hindering,  delaying  and 
defrauding  the  Bankrupt's  creditors — not  including 
itself;  and  the  Bankrupt,  as  the  Old  Firm  knew, 
executed  said  note  and  "Trust  Agreement,"  pro- 
cured the  signature  on  said  note  of  the  defendant 
Audrey  Mae  Elliff,  and  procured  the  execution  of 
said  guaranty  and  of  said  Trust  Agreement  as 
aforesaid,  for  the  same  purpose  and  with  the  same 
intent  last  mentioned. 

XVII. 

Several  of  those — not  including  Mrs.  Lannin  nor 
any  of  the  defendants  herein — to  whom  the  Bank- 
rupt owed  such  provable  debts  when  said  note, 
guaranty,  and  "Trust  Agreement"  were  executed,  as 
aforesaid,  still  owned  and  held  the  latter  debts  on 
July  10,  1954,  and  have  since  proved  them  in  said 
bankruptcy  proceeding. 
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XVIII. 

Because  as  aforesaid  the  said  October  Transac- 
tion added  nothing  to  the  Bankrupt's  capital,  and 
deprived  him  of  the  current  use  of  twenty  per  cent 
of  the  gross  earnings  of  his  said  failing  business, 
he  was  thereafter  compelled,  in  order  to  continue 
the  latter,  to  finance  its  operation,  as  he  did,  by 
incurring  new^  debts  which  he  could  not  and  did 
not  pay  as  they  matured,  or  at  all.  Many  of  those 
new  debts  were  and  are  "provable  in  bankruptcy" 
as  defined  by  said  Act  and  have  been  proved  in 
said  bankruptcy  proceeding. 

XIX. 

Upon  the  said  note  and  from  funds  of  the  Bank- 
rupt, he  has  made  or  caused  to  be  made,  (as  they 
were),  payments  to  the  New  Firm  aggregating  the 
total  sum  of  $5,000.00.  Of  the  latter  sum,  $2,500.00 
was  paid  during  January  of  1954,  while  the  remain- 
ing $2,500.00  was  paid  on  and  after  April  24,  1954, 
and  prior  to  July  10,  1954.  (Recovery  by  the  Trus- 
tee of  additional  payments  made  subsequent  to  the 
latter  date  is  not  waived  but  is  the  subject  of  sum- 
mary proceedings  in  the  said  proceeding  in  bank- 
ruptcy and  is  therefore  not  claimed  in  this  plenary 

suit.) 

XX. 

All  of  the  things  hereinbefore  alleged  occurred 

in  the  State  of  California.     Plaintiff  accordingly 

says  that  said  note  and  every  one  of  said  pajrments 

was  and  is  fraudulent  in  respect  of  creditors  of  said 

Bankrupt,  not  only  under  Section  67d  of  said  Act 

but  also  under  the  laws  of  said  State. 
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XXI. 

In  said  bankruptcy  proceeding  there  are  now 
pending  and  undecided  summary  proceedings  where- 
in said  Mrs.  Lannin  claims  ownership  of  all  of 
the  stock  in  trade  of  the  bankrupt  on  hand  in  said 
Avarehouse  on  July  10,  1954,  by  virtue  of  such  ware- 
house receipts  issued  and  delivered  to,  and  now 
held  by  her  pursuant  to  said  "Trust  Agreement," 
while  the  plaintiff  of  such  trustee  in  bankruptcy, 
claims  all  of  the  latter  stock  in  trade  as  property 
of  said  estate  upon  the  ground  inter  alia  that,  as 
abo\^e  appears,  the  latter  claim  of  said  Mrs.  Lannin 
cannot  be  sustained,  unless  the  said  note  is  valid 
and  enforceable,  and  that  by  reason  of  the  prem- 
ises averred  in  this  First  Count,  said  note  was 
and  is,  as  aforesaid,  fraudulent  and  void.  The  in- 
validity, however,  of  the  said  note  cannot  with 
finality  be  determined  in  said  summary  proceedings 
because  the  New  Firm,  which  ovv^ns  and  holds  said 
note,  is  not,  and,  as  the  Court  by  its  order  therein 
has  regularly  determined,  cannot  be  made  a  party 
to  the  latter  proceedings. 

XXII. 

Because,  as  aforesaid,  the  latter  claim  of  said 
Mrs.  Pearl  K.  Lannin  would  be  vitally  affected  by 
a  judgment  herein  declaring  said  note  to  be  as  con- 
tended by  plaintiff,  fraudulent  and  void;  plaintiff 
believes  and  says  that  she  is  not  only  a  proper  but 
a  necessary  party  to  this  suit,  and  she  has  there- 
fore been  joined  as  a  party  defendant  herein. 
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Second  Count 
I. 
Each  and  all  of  the  averments  made  in  Para- 
graphs I  to  Y,  both  inclusive,  of  the  foregoing  First 
Count  are  true  and  are  hereby  expressly  referred  to, 
reiterated  and  made  part  of  this  Second  Count. 

II. 

AVithin  four  months  next  preceding  July  10, 
1954,  the  Bankrupt  made  or  caused  to  be  made,  as 
they  were,  the  following  payments  of  money  to  the 
New  Firm  from  the  funds  of  the  Bankrupt ;  namely, 
on  April  24,  1954,  $700.00;  on  May  5,  1954,  $300.00, 
and  on  June  16,  1954,  $1,500.00;  or  in  all  $2,500.00. 

III. 

All  of  said  payments  were  made  on  accoimt  of 
an  antecedent  obligation;  namely,  the  promissory 
note  which  is  mentioned  in  Paragraph  II  of  said 
First  Count,  and  a  true  copy  of  which,  marked 
"Exhibit  A,"  is  hereto  annexed  and  hereby  ex- 
pressly referred  to  and  made  part  hereof. 

IV. 

When  said  payments  were  made,  the  Bankrupt 
was  insolvent,  as  the  New  Firm  then  knew  or  had 
probable  cause  to  know;  and  as  it  also  knew  or 
should  have  know^n,  the  effect  of  each  and  all  of 
said  payments  w^as  to  enable  it  to  obtain  a  greater 
percentage  of  its  debt  than  several  other  creditors 
to  whom,  or  to  which,  the  Bankrupt  then  owed 
debts  of  the  same  class. 
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Third  Count 
I. 
Each  and  all  of  the  averments  contained  in  Para- 
graphs I,  III,  IV,  and  V  of  the  foregoing  First 
Count  are  true  and  are  hereby  expressly  referred  to, 
reiterated,  and  made  part  of  this  Third  Count. 

II. 

Within  four  months  next  preceding  July  10,  1954, 
the  Bankrupt  made  or  caused  to  be  made,  as  they 
were,  to  the  New  Firm,  the  following  payments  of 
money  from  the  funds  of  the  Bankrupt;  namely, 
on  or  shortly  after  March  25,  1954,  $3,170.37;  and 
on  or  shortly  after  March  25,  1954,  $446.25;  or  a 
total  of  $3,616.62. 

III. 

Both  of  said  payments  were  made  on  account  of 
an  antecedent  obligation;  namely,  a  debt  which,  in 
November  of  1953,  the  Bankrupt  incurred  to  Twin 
City  Company,  a  co-partnership,  for  merchandise 
sold  and  delivered  in  the  latter  month,  and  which, 
on  January  1,  1954,  said  co-partnership  had  trans- 
ferred to  the  New  Firm. 

IV. 

T\  hen  said  payments  were  made,  the  Bankrupt 
was  insolvent,  as  the  New  Firm  then  knew  or  had 
probable  cause  to  laiow;  and  as  it  also  knew  or 
should  have  known,  the  effect  of  each  and  all  of 
said  payments  was  to  enable  it  to  obtain  a  greater 
percentage  of  its  debt  than  several  other  creditors 
to  whom,  or  to  which,  the  Bankrupt  then  owed  debts 
of  the  same  class. 
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Fourth  Count 
I. 
Each  and  all  of  the  averments  contained  in  Para- 
graphs I  to  XX,  both  inclusive,  of  the  foregoing 
Firet  Coimt  are  true,  are  hereby  reiterated,  and 
together  with  the  annexed  Exhibits  A  and  B,  there- 
in mentioned,  are  hereby  expressly  referred  to  and 
made  part  of  this  Fourth  Comit. 

II. 

When,  as  aforesaid,  the  Old  Firm  i)roposed  the 
new  arrangement  effected  by  the  October  Transac- 
tion, including  the  securing  of  said  note  indirectly 
by  said  Trust  Agreement  and  by  the  transfers 
which  the  latter  required,  the  Bankrupt,  as  the 
Old  Firm  well  knew,  agreed  to  that  proposal  only 
because  the  Old  Firm's  actual  control  over  his  en- 
tire existing  stock  in  trade  and  its  possession  of  said 
unpaid  checks  enabled  it  at  its  pleasure  to  destroy 
his  business  and  virtually  ruin  him  so  that  he  was, 
and  realized  he  was,  almost  completely  under  its 
domination  and  control.  It  then  was,  however  plainly 
apparent  to  the  Old  Firm  that  because  of  his  in- 
solvency, any  transaction  which  effectuated  that 
arrangement  and  each  of  the  subsequent  transfers 
of  his  assets  and  earnings  which  that  arrangement 
would  require  of  him  (if  he  continued  his  business 
as  he  was  to  its  knowledge  determined  to  do)  would 
necessarily  involve  his  committing  an  act  or  several 
acts  of  bankruptcy  and  render  increasingly  prob- 
able the  institution  of  a  successful  proceeding  in 
bankruptcy  by  several  of  his  increasingly  numerous 
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creditors  for  his  involuntary  adjudication.  It  then 
was  equally  apparent,  also,  that  for  his  or  her  own 
protection  the  guarantor  of  his  note  would  in  any 
such  proceeding  be  virtually  forced  to  claim  all  of 
his  stock  in  trade  as  against  any  receiver  appointed 
therein  and  against  his  trustee  in  bankruptcy,  and 
that  heavy  expense  to  his  estate  would  be  involved 
in  investigating  the  merits  of  such  claim,  in  dis- 
covering the  fraud  involved  in  that  new  arrange- 
ment, in  opposing  such  claim,  and  in  determining 
the  rights  of  the  trustee. 

III. 

In  the  bankruptcy  proceeding  actually  instituted, 
as  alleged  in  Paragraph  I  of  said  First  Count,  a 
receiver  was  duly  appointed  and  duly  qualified  as 
such  for  the  purpose  of  safeguarding  said  estate 
against  any  sequestration  or  diversion  of  the  Bank- 
rupt's assets  under  said  note  and  "Trust  Agree- 
ment" and  of  investigating  the  fraud  apparently 
involved  in  said  October  Transaction  and  of  re- 
ducing to  the  receiver's  possession  the  assets  trans- 
ferred theremider.  In  the  latter  proceeding  also 
the  receiver  first  and  then  the  present  trustee  has 
been  for  several  months  engaged  in  summary  pro- 
ceedings for  the  determination  of  the  merits  of 
the  claim  which  said  Mrs.  Lannin  has  actually  pro- 
pounded therein  as  the  transferee  of  the  entire 
stock  in  trade  of  the  Bankrupt,  as  well  as  in  such 
investigation  of  said  fraud  both  under  Section  21a 
of  the  Bankruptcy  Act  and  otherwise;  and  to  these 
activities  have  necessarily  devoted  much  of  the  at- 
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tentJon,  time,  and  labor  of  their  counsel  in  said 
bankruptcy  proceeding  and  necessarily  have  em- 
ployed also  the  services  of  a  certified  public  ac- 
countant for  the  examination  of  financial  records 
relevant  to  said  fraud,  and  necessarily  have  insti- 
tuted ancillary  proceedings  in  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia for  the  examination  there  of  witnesses  resi- 
dent and  records  located  in  the  latter  District  rela- 
tive to  said  fraud,  all  with  the  approval  and  under 
the  authority  of  this  Court  in  said  bankruptcy  pro- 
ceeding; and  necessarily  have  incurred  thereby 
heavy  expense  to  the  said  estate  which  has  certainly 
amounted  to  more  than  $1,000,00,  and  the  full 
amount  of  which  cannot  be  ascertained  with  cer- 
tainty at  this  time  but  will  pro]3ab]y  approximate 
$2,000.00. 

IV. 
The  defendant,  Jolm  W.  Hunter,  as  plaintiff 
avers  upon  information  and  belief,  is  the  individual 
who,  as  a  member  and  the  president  and  manager 
of  the  Old  Firm  and  the  president  and  manager  of 
the  New  Firm,  conceived,  de\dsed,  proposed,  and 
procured  as  aforesaid,  the  commission  of  said  fraud 
by  the  bankrupt  and  the  said  payments  to  the  New 
Firm  upon  his  said  fraudulently  executed  note. 

Wherefore,  plaintiff  prays  judgment  as  follows: 

(i)  That  said  note  ])e  declared  fraudulent  and 
void,  both  as  against  the  trustee  in  l^ankruptcy  and 
for  all  purposes;  and  that  it  be  ordered  delivered 
up  and  cancelled; 
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(ii)  That  as  against  the  said  New  Firm,  and 
each  and  all  of  the  defendants,  Franklin  Snpply 
Corp.,  a  corporation,  Southwest  Management  Corp., 
a  corporation,  H.  A.  Collins  and  William  W.  Ram- 
say, as  members  thereof,  plaintiff  recover  a  money 
judgment  on  his  foregoing  First  Count,  in  the  sum 
of  .^5,000.00,  plus  legal  interest,  or  alternatively, 
and  if  such  recovery  be  denied,  a  money  judgment 
on  his  foregoing  Second  Count  in  the  sum  of 
$2,500.00  plus  interest; 

(iii)  That  as  against  the  said  New  Firm,  and 
each  and  all  of  the  defendant  members  thereof, 
XJlaintiff  recover  also  a  money  judgment  on  his  fore- 
going Third  Count,  in  the  further  sum  of  $3,616.62 ; 

(iv)  That  on  his  foregoing  Fourth  Count  the 
plaintiff  recover  also  a  money  judgment  against 
eacli  and  all  of  the  defendants  except  the  defend- 
ant, Audrey  Mae  Elliif,  for  actual  damages  in  the 
sum  of  $2,000.00  and  against  the  said  Old  Firm  and 
the  defendant,  John  W.  Hunter,  and  each  of  them, 
for  penal  damages  in  the  additional  sum  of 
$5,000.00;  and 

(v)  That  plaintiff  recover  also  his  costs  herein, 
and  such  other,  further  and  different  relief  as  the 
Court  may  deem  proper. 

/s/  C.  HUNTINGTON  JACOBS, 

Attorney   for   Plaintiff. 
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EXHIBIT  A 
INSTALLMENT  NOTE 

(Interest  Separate) 

$28,000.00      San  Jose,  California      October  6,  1953 

In  installments,  and  at  the  times  hereinafter 
stated,  for  value  received.  We,  George  F.  Elliff  and 
Audrey  Mae  Elliff,  his  wife,  promise  to  pay  to 
Twin  City  Company,  doing  business  as  Twin  City 
Lumber  Company,  1100  South  Beverly  Drive,  Los 
Angeles,  California,  the  principal  sum  of  Twenty- 
Eight  Thousand  ($28,000.00)  Dollars  with  interest 
from  date  hereof  on  deferred  payments  imtil  paid 
at  the  rate  of  six  (6%)  per  cent  per  annum,  pay- 
able as  hereinafter  set  forth.  Said  principal  sum 
payable  in  four  (4)  installments  as  follows: 

Ten  thousand,  seven  hundred  ($10,700.00)  Dollars 
on  February  1,  1954; 

Four  thousand,  two  hundred  ($4,200.00)  Dollars 
on  August  1,  1954,  plus  interest ; 

Six  thousand  ($6,000.00)  Dollars  on  February  1, 
1955,  plus  interest ;  and. 

Seven  thousand,  one  hundred  ($7,100.00)  Dollars 
on  August  1,  1955,  plus  interest. 

And  we,  agree  that  in  case  of  default  in  the  pay- 
ment of  any  said  installments,  such  impaid  install- 
ments shall  bear  interest  from  the  date  of  their  re- 
spective maturity  imtil  paid  at  the  rate  of  six  (6%) 
per  cent  per  annum,  and  that  if  any  one  of  said  in- 
stallments or  interest  due  hereon  is  not  paid  within 
thirty  (30)  days  after  the  same  becomes  due  and 
payable,  the  whole  of  the  principal  sum  then  re- 
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maining  unpaid,  together  with  the  interest  that  shall 
have  accrued  thereon,  shall  forthwith  become  due 
and  payable  at  the  election  of  the  holder  of  this 
note,  without  notice.  Principal  and  interest  payable 
in  lawful  money  of  the  United  States. 
George  F.  Elliff 
Audrey  Mae  Elliff  (his  wife) 
I  guarantee  payment  of  the  foregoing  obligation. 
Pearl  K.  Lannin, 
Mrs.  John  (Pearl  K.)  Lannin, 
a  widow 
M.  Henry  Robidoux, 
Witness  to  Mrs.  Lannin 's 
signature 

EXHIBIT  B 

TRUST  AGREEMENT 

This  Agreement  made  and  entered  into  this  8th 
day  of  October,  1953,  by  and  between  George  F. 
Elliff,  hereinafter  referred  to  as  Trustor,  Louis 
Pasquinelli,  Attorney  at  Law,  hereinafter  referred 
to  as  Trustee,  and  Pearl  K.  Lannin,  hereinafter  re- 
ferred to  as  Beneficiary. 

Witnesseth : 
Whereas,  the  Trustor,  doing  business  under  the 
name  and  style  of  Pine  Supply  Company  is  in- 
debted to  the  Twin  City  Company,  doing  business  as 
Twin  City  Lumber  Company,  in  the  sum  of  Twenty 
Eight  Thousand  ($28,000.00)  Dollars  and  as  the 
result  thereof.  Trustor  and  his  wife  have  executed 
an  installment  promissory  note  to  the  Twin  City 
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Company,  doing  business  as  Twin  City  Lumber 
Company,  in  the  said  sum  of  Twenty  Eight  Thou- 
sand ($28,000.00)  Dollars;  and 

Whereas,  Pearl  K.  Lannin,  also  known  as  Mrs. 
John  Lannin,  (Beneficiary  herein  named)  has 
signed  the  said  promissory  note  as  a  guarantor  and 
it  is  the  desire  of  all  parties  to  this  agreement  that 
this  Trust  Agreement  be  carried  out  primarily  for 
the  purpose  of  protecting  the  said  Pearl  K.  Lannin, 
and  to  hold  her  harmless  or  indemnify  her  as  guar- 
antor in  the  said  promissory  note;  now,  therefore: 

It  is  agreed  by  and  between  these  parties  as  fol- 
lows : 

That  the  Trustor  does  lierel:)y  agree  to  transfer, 
set  over,  assign  and  convey  unto  the  Beneficiary  all 
of  the  stock-in-trade  (being  primarily  rough  and 
finished  lumber)  located  at  the  place  of  business  of 
Trustor  at  1565  Almaden  Avenue,  San  Jose,  Cali- 
fornia, which  said  stock-in-trade  shall  be  handled  on 
a  bonded  warehousing  agreement  with  a  legitimate 
and  qualified  bonded  warehouseman.  That  none  of 
the  said  stock-in-trade  or  any  and  all  stock-in-trade 
hereafter  purchased  in  connection  with  Trustor's 
business  shall  l)e  released  to  the  Trustor,  or  anyone 
else,  except  upon  the  authorization  of  the  Benefi- 
ciary, and  in  her  absence,  her  Attorney,  Henry 
Robidoux.  That  in  such  warehousing  arrangement, 
the  said  warehouseman  shall  act  as  the  agent  of  the 
Beneficiary^  That  in  this  regard,  it  is  agreed  that 
the  warehousing  transaction  will  be  set  up  in  such 
a  way  as  to  afford  the  Beneficiary  the  desired  pro- 
tection, but  at  the  same  time,  enable  the  Tiiistor  to 
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conduct  his  business  in  the  usual  manner. 

That  it  is  agreed  that  this  warehousing  arrange- 
ment shall  not  cover  only  the  present  inventory  in 
the  approximate  amount  of  Twenty  Four  Thousand 
Four  Hundred  Ninety  Two  ($24,492.00)  Dollars, 
but  all  that  stock-in-trade  hereafter  purchased  by 
the  Trustor  in  connection  with  the  said  business  is, 
likewise,  to  be  placed  under  the  same  warehousing 
arrangement. 

That  the  Trustor  agrees  to  collect  all  Accounts 
Receivable,  as  well  as  any  and  all  other  monies 
which  may  be  due  to  him  in  connection  with  his 
business  and  to  turn  the  same  over  to  the  Trustee  as 
the  said  monies  are  collected.  It  is  acknowledged  in 
this  regard,  that  at  the  present  time,  the  Trustor 
has  approximately  Seventeen  Thousand  ($17,000.00) 
Dollars  in  Accounts  Receivable. 

That  as  the  stock-in-trade  and/or  any  portion 
thereof  is  sold  by  the  Trustor,  he  shall  turn  over  to 
the  Trustee  therefor  either  the  cash  realized  from 
the  sale  thereof,  or  the  Accounts  Receivable  result- 
ing from  said  sale,  which  said  cash  and/or  Accounts 
Receivable  shall  be  the  property  of  the  Beneficiary 
and  be  retained  in  the  trust  herein  created. 

That  the  Trustee  shall  deposit  any  and  all  monies 
received  by  him  by  the  Trustor  in  the  Anglo  Cali- 
fornia National  Bank,  San  Jose,  California,  in  an 
account  entitled  Louis  Pasquinelli,  Trustee  for 
Pearl  K.  Lannin,  and  that  no  monies  shall  be  mth- 
drawn  by  the  said  Trustee  from  the  said  account 
except  in  the  performance  of  the  terms  of  this 
Trust  Agreement. 
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That  the  Trustee  shall  be  authorized  to  disburse 
to  the  Trustor  such  sums  as  may  accrue  for  salaries 
for  employees  in  connection  with  Trustor's  busi- 
ness, said  salaries  to  be  confirmed  by  the  Trustor 
before  payment  thereof  shall  be  made. 

That  it  is  agreed  that  the  Trustor  shall  be  allowed 
a  monthly  salary  of  Four  Hundred  ($400.00)  Dol- 
lars per  month,  plus  actual  costs  of  fuel  used  in  con- 
nection with  the  operation  of  his  automobile  in  the 
business. 

That  all  accountant  fees,  trustee  fees  and  attor- 
ney's fees  shall  be  paid  by  the  Trustee  in  the  course 
of  the  administration  of  the  said  trust  upon  vouch- 
ers properly  authenticated  by  the  Trustor. 

That  the  Trustee  shall  be  authorized  to  make  pay- 
ments from  trust  funds  to  creditors  of  the  Trustor 
in  the  usual  course  of  business  upon  presentation  of 
properly  authenticated  vouchers. 

That  from  funds  received  by  the  Trustee  there 
shall  be  set  aside  and  ear-marked,  twenty  (20%) 
per  cent  of  all  such  funds,  the  purpose  being  to  ac- 
cumulate, if  possible,  sufficient  monies  with  which  to 
meet  the  payments  to  become  due  upon  the  said 
promissory  note.  That  at  no  time,  and  under  no  cir- 
cumstances, except  with  the  written  consent  of  the 
Beneficiary,  or  in  her  absence,  M.  Henry  Rol)idoux, 
her  attorney,  shall  the  funds  in  the  hands  of  the 
Trustee  be  reduced  IdoIow  the  said  tvrenty  (20%) 
per  cent. 

That  the  Trustor  shall  ])e  permitted  to  have  a 
Petty  Cash  account  not  to   exceed   One  Hundred 
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($100.00)  Dollars  and  upon  depletion  thereof,  the 
said  Petty  Cash  account  shall  be  replenished  by  the 
Trustee  upon  receipt  of  a  proper  accounting  from 
the  Trustor. 

That  the  Trustee  shall  be  furnished  with  a  weekly 
record  of  all  sales  and  business  transacted  by  the 
Trustor. 

That  in  order  to  alleviate  as  much  as  possible  the 
manual  work  involved  in  the  administration  of  this 
trust,  it  is  agreed  that  the  Trustor  and/or  his  ac- 
countant shall  submit  to  the  Trustee  the  proper  in- 
voices and  vouchers,  along  with  checks  drawn  by  the 
Trustor  in  payment  thereof — the  said  checks  to  be 
drawn  upon  the  Trustor's  personal  account — and  in 
order  to  forestall  the  possibility  of  attachment  or 
other  levy  upon  the  said  account,  the  said  checks  to 
be  certified — and  in  turn,  the  said  Trustee  shall  de- 
posit from  the  Trust  Account  into  the  account  of 
the  Trustor  sufficient  monies  to  honor  the  said 
checks,  and  the  Trustee  shall  thereupon  mail  the 
checks  to  the  persons  entitled  thereto. 

That  it  is  specifically  understood  and  agreed  that 
the  Trustee  shall  not  be  liable — nor  does  he  assume 
any  liability — in  connection  with  the  administration 
of  this  trust  other  than  such  as  may  result  from  his 
breach  of  the  same. 

That  at  any  time  that  the  said  Beneficiary  shall 
be  relieved  of  her  obligation  on  the  said  promissory 
note,  then  the  trust  herein  created  shall  thereupon 
terminate  and  this  agreement  shall  no  longer  be  of 
any  force  and  effect,  and  all  property  held  by  the 
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Trustee   at   such   time    shall   be    returned   to    the 
Trustor. 

That  at  any  and  all  reasonable  time  either  the 
Trustor  or  the  Beneficiary  shall  have  the  right  to 
require  an  audit  of  the  Trustee's  Account  in  the 
administration  of  his  trust. 

That  all  future  accounts  receivable  shall  be 
turned  over  to  the  trustee  as  hereinbefore  provided, 
but  that  the  debtors  thereon  shall  not  be  notified  of 
such  assignment  because  of  business  reasons,  and  in 
this  connection,  the  Trustee  shall  not  be  liable  for 
any  losses  which  may  result  from  failure  of  notice 
to  the  debtors. 

That  the  Trustee  does  hereby  accept  this  trust 
and  agrees  to  carry  out  the  terms  thereof  as  herein 
specified. 

In  Witness  ^¥hereof,  the  parties  hereto  have 
hereunto  set  their  hands  the  day  and  year  first  here- 
inabove written. 

George  F.  Elliff, 

Trustor 
Louis  Pasquinelli, 

Trustee 
Pearl  K.  Lannin, 
Beneficiary 
Duly  Verified. 

[Endorsed] :  Filed  April  21,  1955. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  PEARL  K.  LxlNNIN 

Defendant,  Pearl  K.  Lannin,  answers  the  Com- 
plaint of  Plaintiif  herein  filed  as  follows,  to-wit: 

This  Defendant  alleges  that  she  did  not  know  the 
actual  financial  condition  of  George  F.  Elliff,  Bank- 
rupt described  in  the  Complaint  filed  herein,  nor  of 
his  business  until  long  after  she  guaranteed  his 
note,  described  in  said  Complaint,  and  signed  the 
"Trust  Agreement"  mentioned  therein,  and  that  she 
supposed  his  note  w^as  being  given  in  payment  for 
merchandise. 

Wherefore,  Defendant,  Pearl  K.  Lannin,  prays 
that  plaintiff  take  nothing  from  defendant,  Pearl 
K.  Lannin. 

/s/  ROBERT  N.  JACOBS, 

Attorney  for  Defendant,  Pearl 
K.  Lannin 
Duly  Verified. 

[Endorsed] :  Filed  April  21,  1955. 
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In  the  United  States  District  Court  for  the  North- 
em  District  of  California,  Southern  Division 

No.  34590 


RALPH  E.  WILLIAMS,  as  Trustee  in  Bank- 
ruptcy, etc..  Plaintiff, 

vs. 

TWIN  CITY  LUMBER  COMPANY,  etc.,  et  al., 

Defendants. 

PEARL  K.  LANNIN, 

Defendant  and  Cross-Complainant, 

vs. 

TWIN  CITY  COMPANY,  also  known  as  TWIN 
CITY  LUMBER  CO.,  and  herein  called  the 
"OLD  FIRM",  a  firm  of  copartners,  TWIN 
CITY  LUMBER  CO.,  herein  called  the  ''NEW 
FIRM",  a  firm  of  joint  adventurers,  JOHN 
W.  HUNTER,  individually  and  as  a  member 
of  said  ''OLD  FIRM",  and  FRANKLIN 
SUPPLY  CORP.,  a  corporation,  SOUTH- 
WEST MANAGEMENT  CORP.,  a  corpora- 
tion, H.  A.  COLLINS  and  WILLIAM  W. 
RAMSAY,  individually,  and  as  members  of 
said  "NEW  FIRM",  Cross-Defendants. 

CROSS-COMPLAINT  OF  PEARL  K.  LANNIN 

Contemi)orancously  with  the  filing  herein  of  her 
Answer  to  the  Complaint  of  Plaintiff  herein  filed, 
the  defendant  Pearl  K.  Lannin,  pursuant  to  Rule 
13g.  of  the  Federal  Rules  of  Civil  Procedure,  makes 
and  files  herein  her  Cross-Complaint  against  her  co- 
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parties,  the  cross-defendants  above  named,  as  such, 
and  complaining  of  said  cross-defendants,  alleges  as 
follows : 

I. 
Except  as  hereinafter  alleged,  each  and  all  of  the 
averments  contained  in  the  First  Count  of  said 
Complaint  are  true,  and  subject  only  to  that  excep- 
tion, are  hereby  adopted  and  reiterated  by  this 
Cross-Complainant  and  together  with  the  two  exhib- 
its annexed  to  said  Complaint  and  mentioned  in 
Paragraph  XI  of  said  First  Count,  are  hereby  ex- 
pressly referred  to  and  made  part  of  this  Cross- 
Complaint  as  though  set  forth  in  haec  verba. 

II. 

When,  as  alleged  in  those  paragraphs,  the  Old 
Firm  proposed  the  new  arrangement  effected  as 
therein  alleged,  by  the  October  Transaction  men- 
tioned therein,  George  F.  Elliff  therein  and  herein 
called  the  Bankrupt,  was,  as  the  Old  Firm  was  well 
aware,  completely  under  its  domination  because  of 
the  facts,  therein  alleged,  that  it  still  retained  ware- 
house receipts  representing  all  of  his  stock  in  trade 
and  was  still  refusing  to  release  any  of  said  stock 
in  trade  for  delivery  to  his  customers,  and  that  it 
still  retained  also,  as  it  still  does,  the  unpaid  checks 
therein  mentioned;  and,  as  this  cross-complainant 
believes  and  so  avers,  everything  hereinafter  al- 
leged to  have  been  done  or  omitted  by  the  Bankrupt 
was  done  at  the  instance  and  direction  of  the  Old 
Firm  and  in  furtherance  of  its  design  to  effectuate 
that  proposed  new  arrangement. 
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III. 

On  or  about  September  28,  1953,  the  Bankrupt 
requested  this  cross-complainant  to  endorse  as  guar- 
antor a  note  for  $28,000.00  which  he  proposed  to 
execute,  together  with  his  wife,  daughter  of  this 
cross-complainant,  to  the  order  of  the  Old  Firm. 
In  support  of  that  request  he  falselv  and  fraudu- 
lently represented  to  this  cross-complainant  that 
said  note  was  to  be  given  in  payment  for  new  mer- 
chandise which  his  business  urgently  required  and 
by  the  resale  of  which  he  could  and  would  quickly 
pay  said  note  and  reap  a  handsome  profit  which 
would  enable  him  to  expand  his  business  and  ensure 
it  a  brilliant  success;  and  that  his  business  already 
was  profitable  and  flourishing,  although  in  need  of 
the  additional  financing  which  such  profit  would 
supply.  In  support  of  that  request  he  also  offered 
to  secure  this  cross-complainant  against  any  possi- 
ble liability  on  the  requested  guaranty  by  transfer- 
ring to  her  his  entire  stock  in  trade  and  all  subse- 
quent replacements  thereof  or  additions  thereto,  and 
also  by  impounding  for  her  benefit  and  under  a 
trust  arrangement  all  of  the  futTire  proceeds  of  his 
present  accounts  receivable  and  all  other  money 
which  his  business  might  realize  Tmtil  any  possibil- 
ity of  such  liability  was  extinguished ;  and  he  falsely 
and  fraudulently  represented  to  her  that  such  se- 
curity would  fully  protect  her.  This  plaintiff  be- 
lieved those  representations  and  relied  thereon  in 
executing  the  guaranty  and  ''Trust  Agreement" 
mentioned  in  said  First  and  Fourth  Counts.  As  he 
was  well  aware,  she  did  not  know  or  suspect  when 
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she  did  so  and  the  Bankrupt  fraudulently  omitted 
to  disclose  to  her,  that  he  was  insolvent  or  other- 
wise than  in  a  healthy  financial  condition,  nor  that 
he  then  had  or  would  thereafter  acquire,  necessarily 
or  otherwise,  any  creditors  who  would  be  hindered, 
delayed,  defrauded,  or  harmed  at  all  much  less  that 
he  would  be  placed  in  any  danger  of  being  adjudi- 
cated a  bankrupt,  by  the  execution  or  guaranteeing 
of  that  note  or  the  execution  of  that  "Trust  Agree- 
ment" or  by  any  of  the  transfers  for  which  that 
''Trust  Agreement"  provided,  because,  as  he  knew, 
she  only  vaguely  understood  the  terms  or  purport 
of  said  note  and  "Trust  Agreement"  and  supposed 
that  any  creditors  of  said  business  could  and  would 
be  paid  by  him  promptly  and  in  full,  and  because 
he  fraudulently  omitted  to  give  her  any  information 
to  the  contrary.  Had  it  not  been  for  the  premises  in 
this  paragraph  alleged,  this  plaintiff,  as  the  Old 
Firm  well  knew  or  ought  to  have  known,  would  not 
have  executed  any  such  guaranty  or  "Trust  Agree- 
ment" or  participated  in  the  said  October  Transac- 
tion at  all  or  accepted  any,  or  the  benefit  of  any,  of 
the  said  transfers.  But  this  cross-complainant's 
first  knowledge  and  understanding  of  the  actual 
facts  regarding  these  matters  was  obtained  by  her 
during  the  proceeding  in  involuntary  bankruptcy 
which  is  mentioned  in  Paragrax)h  I  of  the  said 
Complaint  of  the  trustee,  and  she  first  realized  the 
fraudulent  character  of  said  note,  guaranty,  "Trust 
Agreement"  and  transfers  after  she  had  propounded 
in  said  bankruptcy  proceeding  her  claim  to  the 
stock  in  trade  so  transferred  to  her. 
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IV. 

Prior  to  any  such  discovery  by  this  cross-com- 
plainant, and  upon  the  demand  of  the  New  Firm, 
she  made  to  the  New  Firm  two  payments  of 
$1,000.00  each  or  $2,000.00  in  all  on  accoimt  of  said 
guaranty;  that  is  to  say, 

a  payment  of  $1,000.00  on  or  about  August  26, 
1954,  and  —  a  payment  of  $1,000.00  on  or  about 
September  16,  1954 ;  all  to  her  damage  in  the  siun  of 
$2,000.00.  When  it  acquired  said  guaranteed  note, 
and  when  it  demanded  and  received  said  payments 
from  this  cross-complainant  the  New  Firm  was  well 
aware  of  all  of  the  premises. 

V. 

When  it  proposed  said  new  arrangement  as  afore- 
said and  participated  in  said  October  Transaction 
as  alleged  by  the  Trustee  in  said  Paragraph  XI  of 
his  said  First  Count,  the  Old  Firm  well  know  or 
ought  to  have  kno^vn  that  such  a  transaction  and 
the  obligations  assumed  and  transfers  required 
thereby  were  likely,  if  not  almost  certain  to  result 
in  the  institution,  Avithin  a  year  after  completion  of 
said  transaction,  of  a  proceeding  in  bankruptcy  for 
the  involuntary  adjudication  as  a  banknipt  of  said 
George  F.  Elliff;  and  in  his  adjudication  as  such 
notvithstanding  all  the  secrecy  in  which  such  trans- 
action and  transfers  might  be  enshrouded;  and  that 
in  any  such  bankruptcy  proceeding  the  guarantor 
of  such  note  would  l)e  virtually  compelled  and  vir- 
tually certain  to  assert  her  supposed  rights  under 
said  "Trust  Agreement",   and  would  almost   cer- 
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tainly  be  subjected  to  heavy  expense  in  attempting 
to  maintain  and  establish  the  same  against  any  re- 
ceiver and  against  the  trustee  appointed  in  such 
proceeding. 

YI. 
In  the  invohmtary  proceeding  mentioned  in  said 
Paragraph  I  of  the  said  First  Count  of  the  trus- 
tee 's  complaint  herein,  a  receiver  was  appointed  and 
qualified  on  or  about  September  9,  1954,  and  there- 
upon procured  in  the  latter  proceeding  an  order  re- 
quiring this  cross-complainant  to  show  cause  inter 
alia  why  any  assets  of  the  Bankrupt  under  her  con- 
trol should  not  be  administered  upon  as  a  part  of 
his  estate.  In  response  to  that  order  this  cross-com- 
plainant thereupon  filed  in  the  latter  proceeding  an 
answer  whereby  she  claimed  ownership  of  all  of  the 
stock  in  trade  of  the  Bankrupt  under  the  warehouse 
receipts  issued  and  delivered  to  and  held  by  her 
pursuant  to  said  '*  Trust  Agreement".  The  Sum- 
mary proceedings  thus  initiated  to  determine  her 
rights  to  said  stock  in  trade  consumed  several 
months,  and  together  wdth  the  investigation  re- 
quired for  the  preparation  and  presentation  of  the 
facts  involved  therein,  necessarily  have  already  sub- 
jected her  to  an  expense  of  $1,000.00  for  the  serv- 
ices of  counsel  whom  she  necessarily  retained  for 
that  purpose.  Her  said  claim  has  now  been  submit- 
ted and  is  awaiting  decision;  which  must,  appar- 
ently, be  adverse  to  her  because  of  the  uncontra- 
dicted evidence  which  was  adduced  upon  the  trial  of 
the  latter  claim  that  said  note  and  all  of  said  Octo- 
ber Transaction  was  in  fact  fraudulent.  She  will 
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ask  leave  to  supplement  this  present  cross-complaint 
by  reporting  said  decision  when  the  latter  is  ren- 
dered. 

VII. 
By  reason  of  the  premises  this  cross-complainant 
has  already  suffered  actual  damage  in  the  sum  of  at 
least  $3,000.00. 

Wherefore,  this  cross-complainant  prays: 

(1)  That  the  said  note  and  guaranty  be  declared 
fraudulent  and  void;  and  ordered  delivered  up  and 
cancelled ; 

(2)  That  this  cross-complainant  have  judgment 
against  each  and  all  of  the  cross-defendants  above 
named  for  actual  damage  in  the  sum  of  $3,000.00 
and  for  penal  damages  in  the  further  sum  of 
$9,000.00;  or  the  total  sum  of  $12,000.00; 

(3)  That  this  cross-complainant  recover  from  the 
latter  cross-defendants  her  costs  incident  to  this 
cross-complaint;  and, 

(4)  That  this  cross-complainant  have  such  other, 
further  and  different  relief  as  the  court  may  deem 
proper. 

/s/  ROBERT  N.  JACOBS, 

Attorney  for  Defendant  and 
Cross-Complainant 

Duly  Verified. 

[Endorsed] :  Filed  April  21,  1955. 
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ANSWER  TO  COMPLAINT 

Come  now  Twdn  City  Company,  also  kno^Yn  as 
Twin  City  Lum]:)er  Co.,  John  W.  Hunter,  Frank- 
lin Supply  Corp.,  a  corporation.  Southwest  Man- 
agement Corp.,  a  corj)oration,  H.  A.  Collins,  and 
William  W.  Ramsay,  Defendants  above-named,  and 
answer  as  follows  the  Complaint  of  Plaintiff  herein 
filed. 

I. 

Admit  the  allegations  contained  in  paragraphs 
numbered  I,  II,  III  and  IV  in  said  Complaint  set 
forth,  except  that  Defendants  deny  the  allegation 
contained  in  paragraph  II  that  Defendant  John  W. 
Him.ter  is  and  always  has  been  President  of  the 
"Old   Firm". 

II. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  each  and  every,  all  and  singular,  the 
allegations  contained  in  paragraphs  niunbered  Y  and 
YI  in  said  Complaint  set  forth;  and  specifically  deny 
that  Defendants  John  W.  Himter  and/or  William 
W.  Ramsay  at  all  of  the  times  herein  mentioned 
were  well  aware  or  at  all  aware  of  the  alleged  fail- 
ing condition  of  the  Bankrupt's  said  business,  or 
of  the  said  Bankrupt's  insolvency  and/or  of  his 
determination  to  continue  said  business. 

III. 

Admit  the  allegations  of  paragraph  YII  of  said 
Complaint,  saving  and  excepting  that  these  Defend- 
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ants  deny  that  the  ''May  Agreement"  referred  to 
therein  was  made  and  entered  into  on  or  about  May 
4,  1954,  and  in  that  connection  they  allege  that  said 
Agreement  was  made  on  or  about  April  27,  1953, 
and  that  substantially  all  of  the  stock-in-trade  de- 
posited in  the  field  warehouse  referred  to  therein 
was  stock-in-trade  theretofore  delivered  into  said 
warehouse  by  said  "Old  Firm"  and  theretofore 
bought  and  paid  for  by  said  "Old  Firm"  and  then 
belonged  to  said  ''Old  Firm",  and  was  subject  to 
release  from  said  warehouse  to  said  Bankrupt  upon 
his  payment  therefor;  and  that  the  contents  of 
said  warehouse  was  security  for  said  "Old  Firm" 
on  obligations  of  said  Bankrupt  to  said  "Old  Firm" 
arising  out  of  the  purchase  of  stock-in-trade  by 
said  Bankrupt  by  said  "Old  FiiTu". 

IV. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraphs  numbered  VIII, 
IX,  and  X. 

V. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  numbered  XI  in 
said  Complaint  contained,  saving  and  excepting  that 
these  Defendants  admit  the  allegations  in  paragraph 
XI  commencing  with  the  words  "on  or  about"  on 
line  27,  page  7,  of  said  Complaint  and  ending  on 
line  30,  page  7,  with  the  words  "his  mfe",  thereof 
and  those  allegations  contained  in  paragraph  XII 
of  said  Complaint  commencing  on  line  12,  page  8 
and  ending  with  the  word  "note"  on  line  18,  page  8; 
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and  these  Defendants  deny,  for  lack  of  information 
or  belief  sufficient  to  enable  them  to  answer  in  that 
regard,  each  and  every,  all  and  singular,  the  other 
allegations  contained  in  paragraph  XII. 

VI. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  except  as  may  be  disclosed  by  Exhibit 
"B"  annexed  to  said  Complaint,  each  and  every,  all 
and  singular,  the  allegations  contained  in  paragraph 
XIII  in  said  Complaint  contained. 

VII. 

Deny  each  and  every,  all  and  singular,  the  allega- 
tions contained  in  paragraphs  XIV,  XV,  and  XVI 
in  said  Complaint  contained  and  in  this  connection 
they  allege  that  at  none  of  the  dates  mentioned  in 
said  Complaint  was  the  open  account  therein  re- 
ferred to  owing  by  said  Bankrupt  to  said  "Old 
Firm"  extinguished. 

VIII. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  each  and  every,  all  and  singular  the 
allegations  contained  in  paragraphs  numbered 
XVIII,  XIX,  XX,  XXI  and  XXII  thereof,  sav- 
ing and  excepting  that  these  Defendants  admit  that 
such  of  the  things  alleged  in  said  Complaint  prior 
to  said  paragraph  XX  which  did  occur  pursuant  to 
the  admissions  of  these  Defendants  heretofore  con- 
tained herein  did  so  occur  in  the  State  of  California. 
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Second  Count 

I. 

Deny,  for  lack  of  infomiation  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  each  and  every,  all  and  singular  the 
allegations  contained  in  paragraphs  II  in  said  Com- 
plaint set  forth. 

II. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraioh  IV  in  said  Com- 
plaint contained. 

Third  Count 

I. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  the  allegations  contained  in  paragraphs 
II  and  III  of  said  Complaint  contained. 

II. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  IV  thereof. 

Fourth  Coimt 

I. 

Admit  and/or  deny  with  respect  to  paragraphs  I 
to  XX,  both  inclusive,  of  Plaintiff's  First  Count 
which  are  by  reference  made  part  of  paragraph  I 
of  his  said  Fourth  Count  which  have  heretofore 
been  admitted  and/or  denied  in  connection  with  said 
First  Count. 
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II. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraphs  nmnbered  II  in 
said  Complaint  contained. 

III. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  the  allegations  contained  in  paragraphs 
numbered  III  of  said  Complaint,  saving  and  ex- 
cepting that  these  Defendants  admit  the  appoint- 
ment and  qualification  of  a  Receiver  in  said  bank- 
ruptcy proceedings. 

IV. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  IV  in  said  Com- 
plaint contained. 

Wherefore,  Defendants  pray  that  Plaintiff  take 
nothing  herein  and  that  these  Defendants  have 
judgment  for  their  costs  herein  incurred;  and  for 
all  proper  relief. 

SHAPRO   &  ROTHSCHILD 
/s/  By  DANIEL  ARONSON,  JR. 
Attorneys  for  Defendants 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:     Filed  August  19,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  CROSS-COMPLAINT 

Come  now  the  Cross-defendants  above-named  and 
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answer  as  follows  the  Cross-Complaint  of  Pearl  K. 
Lannin  heretofore  filed  herein. 

I. 

Allege  that  said  Cross-complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  cross-claim, 
or  cause  of  action  against  these  Cross-defendants, 
or  any  of  them. 

II. 

Alleges  that  prior  to  the  commencement  of  the 
above-entitled  proceeding  and/or  the  filing  of  the 
said  cross-complaint  Cross-defendant  Twin  City 
Lumber  Co.,  commenced  in  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County  of 
Santa  Clara,  an  action  therein  pending  and  num- 
bered 93552  and  wherein  Pearl  K.  Lannin,  Cross- 
complainant  herein  was  a  Defendant,  and  in  which 
said  action  Cross-defendant  Twin  City  Lumber  Co., 
seeks  judgment  against  said  cross-complainant  upon 
the  Promissory  Note  more  particularly  in  said 
cross-complaint  referred  to;  and  that  Summons 
upon  said  Complaint  in  said  Superior  Court  action 
No.  93552  was  duly  issued  by  the  Clerk  of  said  Su- 
perior Court  and  by  said  Cross-defendant  Tmn 
City  Lumber  Co.,  caused  to  be  ser^^ed  upon  said 
Cross-complainant,  and  thereby  said  Superior  Court 
acquired  jurisdiction  over  the  subject  matter  of  said 
Complaint  and  of  said  Cross-complaint  with  respect 
to  the  said  Promissory  Note,  prior  to  the  said  com- 
mencement of  the  above-entitled  action  and/or  the 
said  filing  herein  of  said  cross-complaint ;  and  that, 
therefore,  the  above-entitled  Court  has  no  jurisdic- 
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tion  over  the  subject  matter  of  said  Cross-complaint 
herein. 

III. 
Admit  and/or  deny  with  respect  to  the  First 
Count  of  Plaintiff's  Complaint  in  said  action  which 
are  by  reference  made  part  of  paragraph  I  of  said 
Cross-complaint  which  have  heretofore  been  admit- 
ted and/or  denied  in  connection  with  said  First 
Count  of  said  Plaintiff's  Complaint. 

IV. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraphs  numbered  II  and 
VII  of  said  Cross-complaint. 

V. 

Deny  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  each  and  every,  all  and  singular,  the 
allegations  contained  in  paragraphs  numbered  III 
and  IV  of  said  Cross-complaint. 

VI. 

Deny  each  and  every,  all  and  singular,  the  allega- 
tions contained  in  paragraph  numbered  V  of  said 
Cross-complaint. 

VII. 

Deny,  for  lack  of  information  or  belief  sufficient 
to  enable  these  Defendants  otherwise  to  answer  in 
that  regard,  the  allegations  contained  in  paragraph 
VI  of  said  Cross-complaint,  saving  and  excepting 
that  these  Defendants  admit  the  appointment  and 
qualification  of  a  Receiver  in  the  bankruptcy  pro- 
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ceedings  therein  referred  to  and  the  issuance  of 
the  Order  to  Show  Cause  and  of  the  filing  therein 
of  the  Answer  thereto ;  and  in  that  connection,  these 
Defendants  allege  that  they  are  not  a  party  to  and 
were  not  represented  in  and  therefore  are  not  and 
will  not  be  bound  by  any  decision  which  might  be 
made  by  said  Bankruptcy  Court  on  the  issues  so 
joined  by  the  Trustee  and  Cross-complainant  herein 
and  more  particularly  referred  to  as  siunmary  x)ro- 
ceedings  in  said  paragraph  YI  of  said  Cross-com- 
plaint. 

Wherefore,  these  Cross-defendants  pray  that 
Cross-complainant  take  nothing  herein  and  that 
these  Cross-defendants  be  hence  dismissed  with  their 
costs  herein  incurred ;  and  that  if  the  foregoing  re- 
lief is  not  granted  herein  that  these  Cross-defend- 
ants will  have  a  trial  upon  the  merits  of  the  issues 
joined  upon  said  Cross-complaint  by  this  Answer 
be  had  herein  and  that  it  be  adjudged  and  decreed 
by  this  Court  that  the  Promissory  Note  and  Guar- 
anty more  particularly  in  said  Cross-complaint  de- 
scribed be  declared  valid  and  subsisting  and  between 
said  Cross-complainant  and  these  cross-defendants; 
and  for  such  other,  further  and  different  Order, 
Judgment,  Decree  and  relief  as  to  this  Honorable 
Court  may  seem  proper  in  the  premises. 

SHAPRO  &  ROTHSCHILD 

/s/  By  DANIEL  ARONSON,  JR. 

Attorneys  for  Cross-defendants 

[Endorsed] :    Filed  August  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT 

By  leave  of  Court  first  had  and  obtained  the 
plaintiff  above  named  hereby  amends  his  Com- 
plaint herein  as  follows,  to-mt: 

First,  by  amending  Paragraph  II  of  the  Third 
Coimt  of  said  Complaint  to  read  as  follows : 

"II. 

* 'Within  four  months  next  preceding  July  10, 
1954,  the  Bankrupt  made  or  caused  to  be,  as  they 
were,  made,  to  the  New  Firm,  the  following  pay- 
ments of  money  from  the  funds  of  the  Bankrupt; 
namely, 

On  or  shortly  after  March  25,  1954.  . .  .$3,170.37 
On  or  shortly  after  March  25,  1954.  . .  .  446.25 
On  or  about  May  7,  1954 1,200.00 

or  a  total  of $4,816.62"; 

Second,    by    amending   paragraph    (iii)    of   the 
prayer  of  said  Complaint  by  sul^stituting  the  sum 
of  $4,816,62  for  the  sum  of  $3,616.62  which  now  ap- 
pears in  the  latter  paragraph. 

Wherefore,  plaintiff  prays  judgment  in  accord- 
ance with  the  prayer  of  said  Complaint  as  so 
amended. 

/s/  C.  HUNTINCTON  JACOBS 
Attorney  for  Plaintiff 
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State  of  California, 
County  of  Santa  Clara — ss. 

Ralph  E.  Williams,  being  first  duly  sworn,  says 
on  oath  as  follows: 

I  am  the  duly  appointed,  qualified  and  acting 
Trustee  in  Bankruptcy  of  the  Estate  of  George  F. 
Elliff,  bankrupt,  and  as  such  make  this  verification 
of  the  foregoing  Amendment  to  Complaint.  I  have 
read  said  Amendment  and  know  the  contents  thereof, 
and  the  same  is  true  to  the  best  of  my  knowledge, 
information  and  belief, 

/s/  RALPH  E.  WILLIAMS 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1955. 

[Seal]        /s/  HELEN  IVANCOVICH 

Notary  Public  in  and  for  the  County 
of  Santa  Clara,  State  of  California 

[Endorsed]  :    Filed  November  21,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  is  hereby  ordered  that  judgment  be  entered 
against  plaintiff  on  counts  One,  Two  and  Four  of 
the  complaint;  in  favor  of  the  plaintiff  on  count 
Three  of  the  complaint,  as  amended,  in  the  sum  of 
$4,816.62 ;  and  against  cross-complainant  Lannin  on 
the  cross-complaint. 

Counsel  for  defendants  other  than  Lannin  and 
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Elli  ff  to  prepare  findings  of  fact,  conclusions  of  law, 
and  judgment. 

Dated:     December  14,  1955. 

/s/  O.  D.  HAMLIN 

United  States  District  Judge 
[Endorsed] :    Filed  Dec.  14,  1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OP  LAW 

The  above-entitled  action  upon  the  Complaint  of 
Plaintifc  and  the  Answer  thereto  heretofore  filed 
herein  by  Twin  City  Company,  also  known  as  Twin 
City  Lumber  Co.,  John  W.  Hunter,  Franklin  Sup- 
ply Corp.,  a  corporation;  Southwest  Management 
Corp.,  a  corporation;  H.  A.  Collins,  and  William 
W.  Ramsay,  and  upon  the  Answer  thereto  and  the 
Cross-Complaint  of  Defendant  and  Cross-Complain- 
ant, Pearl  K.  Lannin,  and  the  Answer  to  said  Cross- 
Complaint  heretofore  filed  herein  by  the  Cross- 
Defendants  above-named,  and  upon  the  issues  so 
joined,  having  regularly  come  on  for  hearing  before 
the  above-entitled  Court  for  trial,  said  Court  sit- 
ting without  a  jury,  a  trial  by  jury  of  said  issues 
having  ]3een  expressly  waived,  commencing  on  the 
21st  day  of  November,  1955,  said  Plaintiff  being 
represented  by  C.  Huntington  Jacobs,  Esq.,  his 
attorney,  the  Defendants  and  Cross-Defendants 
Twin  City  Company,  also  known  as  Twin  City 
Lumber  Co.,  John  W.  Hunter,  Franklin  Supply 
Corp.,  a  corporation ;  Southwest  Management  Corp., 
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a  corporation ;  H.  A.  Collins,  and  William  W.  Ram- 
say being  represented  by  Messrs.  Shapro  &  Roths- 
child (Arthur  P.  Shapro,  Esq.,  and  Daniel  Aronson, 
Jr.,  Esq.,  appearing),  their  attorneys,  and  Defend- 
ant and  Cross-Complainant,  Pearl  K.  Lannin  being 
represented  by  Robert  N.  Jacobs,  Esq.,  her  attorney, 
and  no  appearance  having  been  made  by  or  on  be- 
half of  Defendant  Audrey  Mae  Elliff,  and  evidence, 
both  oral  and  documentary,  having  been  adduced  by 
the  respective  parties  upon  the  issues  so  joined, 
and  the  matters  ha\dng  been  duly  argued  by  coun- 
sel for  the  respective  parties  and  submitted  to  the 
Court  for  decision,  and  the  Court  being  fully  ad- 
vised in  the  premises,  now  makes  the  follo^ving 

Findings  of  Fact 
(First  Count) 

I. 

That  each  and  all  of  the  allegations  contained  in 
paragraphs  numbered  I,  II,  III,  IV  and  V  of  the 
First  Count  of  Plaintiff's  Complaint  on  file  herein 
are  true. 

II. 

That  it  is  true  that  at  all  of  the  times  mentioned 
in  said  First  Count  of  said  Complaint  which  ante- 
dated July  10,  1954  said  Bankrupt  owned  a  whole- 
sale and  retail  lumber  business  known  as  "Pine 
Su])p]y  Co.",  and  located,  as  was  also  its  stock-in- 
trade,  upon  certain  premises  occupied  by  him  in  the 
city  of  San  Jose,  County  of  Santa  Clara,  State  of 
California;  and  that  the  Bankrupt  operated  his 
said  business  at  all  of  the  times  herein  mentioned 
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which  antedated  the  time,  about  June  20,  1954, 
when  it  was  finally  closed  by  attachments  and  finally 
ceased  operation;  and  that  said  Bankrupt,  until 
his  adjudication  as  such  as  aforesaid,  was  deter- 
mined to  and  did  continue  his  said  business  as 
aforesaid,  and  the  said  John  W.  Hunter  and  Wil- 
liam W.  Ramsay  were  well  aware  of  said  Bank- 
rupt's said  determination  to  continue  his  said  busi- 
ness; and  that  except  as  herein  in  this  paragraph 
above  found  to  be  true,  each  and  all  of  the  allega- 
tions of  paragraph  VI  of  the  First  Count  of  Plain- 
tiff's said  Complaint  on  file  herein  are  mitrue. 

III. 

That  each  and  all  of  the  allegations  contained  in 
paragraph  VII  of  the  Plaintiff's  First  Count  of 
said  Comi^laint  are  true,  saving  and  excepting  that 
the  ''May  Agreement"  in  said  paragraph  VII  re- 
ferred to  provided  that  warehouse  receipts  evi- 
dencing all  such  deposits  should  be  (as  they  were) 
issued  to  the  old  firm  by  said  warehouseman  as 
security  for  all  of  the  indebtedness  of  said  Bank- 
rupt which  then  and/or  thereafter,  during  the  term 
of  said  "May  Agreement,"  were  or  to  become  owing 
to  said  old  firm  by  said  Bankrupt. 

IV. 

That  on  or  about  August  20,  1953,  the  old  firm, 
in  accordance  with  the  May  Agreement,  notified  the 
Bankrupt  that  the  latter  agreement  was  terminated ; 
and  that  the  old  firm  then  held  as  security  for  all 
of  the  monies  then  owed  to  it  by  said  Bankrupt 
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wareliouse  receipts  theretofore  issued  to  it  pur- 
suant to  that  Agreement,  which  evidenced  substan- 
tially all  of  his  then  existing  stock-in-trade,  and 
was  consequently  in  a  position  to  suspend  the  oper- 
ation of  said  Bankrupt's  business  at  any  time  by 
refusing  to  release  the  stock-in-trade  covered  by 
said  warehouse  receipts  for  delivery  to  his  custo- 
mers; and  that  at  the  later  time  also,  the  old  firm 
held  (as  the  old  firm  did  at  the  time  of  the  trial 
of  the  above-entitled  action)  a  mmiber  of  unpaid 
checks  drawn  by  him  and  payal^le  to  its  order  in 
the  amount  of  over  $50.00  each,  which  from  time 
to  time  during  the  existence  of  said  business  he 
had  given  to  it  for  value,  but  all  of  which  upon 
presentation  had  been  denied  payment  and  returned 
to  it  for  lack  of  sufficient  funds  in  the  bank  accounts 
on  which  they  were  resi^ectively  drawn;  and  all 
of  which,  as  he  then  was,  to  its  knowledge,  aware, 
it  was  holding  pending  such  action  as  it  might  take 
or  cause  to  be  taken  regarding  them,  and  the  aggre- 
gate amomit  of  which  said  unpaid  checks  had  iDeen 
on  or  before  October  8,  1955  debited  by  said  old 
firm  to  and  became  a  part  of  its  Note  Receivable 
account  from  said  Bankrupt;  and  that  except  as 
herein  in  this  paragraph  above  found  to  be  true, 
each  and  all  of  the  allegations  of  paragraph  VIII 
of  the  First  Count  of  Plaintiff's  said  Complaint  on 
file  herein  are  untrue. 

V. 
That  the  old  firm  then  claimed  and  it  was  a  fact 
that  at  said  time  said  Bankrupt  owed  to  said  old 
firm  the  sum  of  $28,116.63,  inclusive  of  the  afore- 
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mentioned  dishonored  checks  in  the  respective  sums 
of  $2,500.00,  $741.26,  and  $7,310.98,  protest  fees 
thereon  in  the  sum  of  $21.00,  its  warehouse  account 
in  the  sum  of  $17,416.05,  and  interest  on  its  said 
warehouse  account,  accrued  pursuant  to  the  terms 
of  said  May  Agreement,  in  the  additional  sum  of 
$127.34,  and  all  of  which  said  sum  was  then  and 
there  secured  by  the  aforesaid  warehouse  receipts; 
and  that  at  said  time,  as  the  old  firm  knew,  said 
Bankrupt  was  and  had  long  been  indebted  to  numer- 
ous other  creditors  whose  claims  against  him  were 
of  a  nature  to  be  provable  in  bankruptcy  as  de- 
fined by  the  Bankruptcy  Act,  but  said  Bankrupt, 
nevertheless,  was  determined  to  and  did  continue 
his  said  business  as  long  as  he  could;  and  that 
except  as  herein  this  paragraph  above  found  to  be 
true,  each  and  all  of  the  allegations  of  paragraph 
IX  of  the  First  Count  of  Plaintiff's  Complaint  on 
file  lierein  are  untrue. 

VI. 
TJiat  under  the  circumstances  outlined  in  the 
preceding  paragraph  hereof,  and  ui:)on  terminating 
the  May  Agreement,  as  aforesaid,  the  old  firm  in- 
formed the  Bankrupt  that  it  would  not  release  any 
of  his  merchandise  covered  by  the  warehouse  re- 
ceipts thereon  held  by  said  old  firm  for  delivery 
to  any  of  his  customers  unless,  nor  until,  he  sub- 
stantially reduced  his  indebtedness  to  it  or  made 
some  new  arrangement  with  respect  thereto  satis- 
factory to  said  old  firm,  and  that  unless  he  com- 
plied promi)tly  with  either  of  said  alternatives,  said 
old  firm  would  proceed,  by  the  use  of  its  said  ware- 
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house  receipts,  to  lawfully  realize  upon  same  as 
security  for  the  said  indebtedness  of  said  Bank- 
rupt to  said  old  firm;  that  in  response  to  this  in- 
formation and  between  August  20  and  September 
28,  1953,  the  Bankrupt  executed  and  delivered  to 
the  old  firm  on  account  of  that  indebtedness  five 
checks  aggregating  $13,447.98,  all  of  which  were 
dishonored  on  presentation  and  protested,  three  of 
which,  aggregating  $10,552.18,  have  never  been  paid 
and  Avere  retained  by  the  old  firm  mitil  the  time 
of  the  trial  of  this  suit ;  that  the  old  firm  continued 
to  hold  its  said  warehouse  receipts  and  to  refuse  to 
permit  any  use  hj  the  Bankrupt  of  his  stock  in 
trade  until  the  completion  of  the  October  transac- 
tion as  described  below;  and  that  except  as  herein 
in  this  paragraph  above  found  to  be  true,  each  and 
all  of  the  allegations  of  paragraph  X  of  the  First 
Count  of  Plaintiff's  said  Complaint  on  file  herein 
are  untrue. 

VII. 
In  response,  also,  to  the  aforesaid  information, 
said  Bankrupt  attempted  to  formulate  and  effectu- 
ate a  new  arrangement  which  would  he  satisfactory 
to  the  old  firm  and  ultimately  and  on  or  immedi- 
ately prior  to  October  6,  1953,  said  Bankrupt 
proposed  and  said  old  firm  agreed  to  a  new  arrange- 
ment which  was  actually  effectuated  l)y  the  so-called 
"October  transaction" ;  and  that  the  latter  consisted 
of  the  events  more  particularly  set  forth  in  para- 
grapli  XI  of  the  First  Count  of  Plaintiff's  Com- 
plaint on  file  herein  commencing  with  line  21,  page 
7,  of  said  Complaint,  and  ending  on  line  10,  page 
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8  thereof,  saving  and  excepting  that  the  said  old 
firm  did  not  give  to  the  two  attorneys  employed 
by  the  Bankrupt  directions  for  the  preparation  of 
said  "Trust  Agreement";  and  that  except  as  herein 
in  this  paragraph  above  found  to  be  true,  each 
and  all  of  the  allegations  of  paragraph  XI  of  the 
First  Count  of  Plaintiff's  said  Complaint  on  file 
herein  are  untrue. 

yiii. 

That  the  terms  and  conditions  of  the  said  Note 
and  Trust  Agreement  were  and  are  as  set  forth 
in  Exhibit  "A"  and  Exhibit  "B"  annexed  to  Plain- 
tiif's  Comx^laint. 

IX. 

That  the  allegations  contained  in  paragraph  XIII 
of  the  First  Count  of  Plaintiff's  Complaint  com- 
]nencing  with  the  v^ord  "during"  on  line  25,  page  9 
thereof,  and  ending  on  line  2,  page  10  thereof,  are 
untrue. 

X. 

That  neither  the  said  Promissory  Xote  nor  the 
said  "Trust  Agreement"  was  intended  hy  the  old 
firm  or  by  said  Bankrupt  to  discharge  any  anteced- 
ent indelDtedness  of  his  to  said  old  firm,  but  that 
there-'v  said  old  firm  procured  the  guaranty  of  said 
Promissory  Note  for  $28,000.00  by  said  Pearl  K. 
Lannin  and  surrendered  as  aforesaid  the  warehouse 
receipts,  by  means  of  which  the  merchandise  of  said 
Bankrupt  covered  thereby  was,  in  fact,  through  new 
warehouse  receipts  issued  by  said  warehouseman 
to  said  Pearl  K.  Larniin  given  as  security  to  said 
Pearl  K.  Lannin  for  her  said  guaranty  of  said 
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Promissory  Note  to  said  old  firm;  and  that  except 
as  herein  in  this  paragraph  above  fomid  to  be  true, 
each  and  all  of  the  allegations  of  paragraph  XIV 
of  the  First  Count  of  Plaintiff's  said  Complaint 
on  file  herein  are  untrue. 

XI. 

That  each  and  all  of  the  allegations  contained  in 
paragraphs  numbered  XV,  XVI  and  XVIII  of  the 
First  Count  of  Plaintiff's  said  Complaint  on  file 
herein  are  untrue. 

XII. 

That  each  and  all  of  the  allegations  contained  in 
paragraph  XVII  of  the  First  Count  of  Plaintiff's 
said  Complaint  on  file  herein  are  true,  saving  and 
excepting  that  said  Pearl  K.  Lannin  proved  a  claim 
in  said  bankruptcy  proceeding  in  the  sum  of 
$16,784.98. 

XIII. 

Tliat  upon  said  Note  and  from  the  funds  of  said 
Bankrupt  payments  were  made  to  the  new  firm  ag- 
gregating the  total  sum  of  $5,000.00,  of  which 
!^2,500.00  was  paid  on  January  15,  1954,  and  the 
remaining  $2,500.00  was  paid  between  April  24, 
1954  and  June  16,  1954. 

XIV. 

That  each  and  all  of  the  allegations  contained  in 
paragraph  XX  of  the  First  Count  of  Plaintiff's 
said  Complaint  on  file  herein  are  untrue,  saving 
and  excepting  that  it  is  true  that  all  of  the  things 
as  found  in  these  findings  occurred  in  the  State  of 
California. 
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XV. 

That  in  and  by  an  Order  of  the  above-entitled 
Court  made  and  entered  herein  by  Hon.  Bernard 
J.  xlbrott,  Referee  in  Bankruptcy  in  charge  of  the 
bankruptcy  proceedings  of  said  George  F.  Elliff  on 
the  18th  day  of  August,  1955,  the  claim  of  said 
Pearl  K.  Lannin  to  ownership  of  the  merchandise 
coveT-ed  by  her  warehouse  receipts  wdiich  was  at  the 
time  of  the  commencement  of  said  bankruptcy  pro- 
ceedings in  the  said  field  warehouse  of  said  Bank- 
rupt was  determined  to  be  invalid  as  against  Plain- 
tiff herein. 

XVI. 

The  Defendant,  Mrs.  Pearl  K.  Lannin,  was  a 
guarantor  of  the  note  mentioned  herein  and  was 
and  is  a  proper  party  defendant  and  cross-com- 
plainant in  this  suit. 

(Second  Count) 
I. 
That  such  of  the  facts  found  above  in  connection 
with  Plaintiff's  First  Count  as  are  applicable  to  and 
referred  to  in  loaragraph  I  of  his  Second  Count  are 
hereby  incorporated  and  made  part  of  these  Find- 
ings in  connection  with  his  said  Second  Count. 

11. 

That  each  and  all  of  the  allegations  contained  in 
paragraphs  II,  III  and  IV  of  the  Second  Count  of 
Plaintiff's  Complaint  on  file  herein  are  true. 

III. 

That  at  the  times  mentioned  in  paragraph  II  of 
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the  Second  Count,  by  virtue  of  the  warehouse  re- 
ceipts issued  to  and  held  by  Pearl  K.  Lannin  pur- 
suant to  the  terms  of  the  "Trust  Agreement" 
referred  to  in  the  First  Coimt,  Defendant  Twin 
City  Lumber  Company  had  security  for  its  debt 
upon  that  portion  of  the  stock-in-trade  of  said 
Bankru|)t  as  was  covered  by  said  warehouse  re- 
ceipts. 

(Third  Count) 
I. 
That  such  of  the  facts  found  in  connection  with 
Plaintift's  First  Count  as  are  applicable  to  and 
referred  to  in  paragraph  I  of  his  Third  Count  are 
hereby  expressly  referred  to  and  made  part  of  these 
Findings  in  connection  with  his  said  Third  Count. 

II. 

That  each  and  all  of  the  allegations  contained  in 
paragraphs  II  (as  amended  November  21,  1955), 
III,  and  IV  of  the  Third  Count  of  Plaintiff's  Com- 
plaint on  file  herein  are  true. 

(Fourth  Count) 
I. 
That  such  of  the  facts  found  in  connection  with 
Plaintiff's  First  Count  as  are  applicable  to  and 
referred  to  in  paragraph  I  of  his  Fourth  Count 
are  hereby  expressly  referred  to  and  made  part 
of  these  Findings  in  connection  with  his  said  Fourth 
Count. 

11. 
That  each  and  all  of  the  allegations  contained  in 
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paragraphs  II  and  IV  of  the  Fourth  Count  are  un- 
true. 

III. 
That  each  and  all  of  the  allegations  contained  in 
paragraph  III  of  the  Fourth  Count  of  Plainti:ff's 
said  Complaint  on  file  herein  are  true. 

(Cross-Complaint) 
I. 
This  Court  makes  with  respect  to  the  Cross- 
Complaint  of  Pearl  K.  Lannin  filed  herein  the 
same  Findings  with  regard  to  those  allegations  of 
the  First  Count  of  Plaintiff's  Complaint  on  file 
herein  as  are  hereinabove  made  with  respect  to 
said  First  Count,  to  the  extent  that  said  allega- 
tions of  said  First  Count  are  incorporated  by  ref- 
erence in  paragraph  I  of  said  Cross-Complaint. 

11. 

That  each  and  all  of  the  allegations  contained  in 
paragraph  II  of  said  Cross-Complaint  are  untrue. 

III. 

That  on  or  about  the  28th  day  of  September, 
1953,  the  Bankrupt  requested  Cross-Complainant 
to  endorse  as  Guarantor  a  Note  for  $28,000.00  which 
?ie  proposed  to  execute,  together  with  his  wife, 
daughter  of  Cross-Complainant,  to  the  order  of 
the  old  firm ;  that  in  support  of  that  request  he  also 
offered  to  secure  Cross-Complainant  against  any 
possible  liability  on  the  requested  guaranty  by 
causing  (1)  to  be  issued  to  her  warehouse  receipts 
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upon  the  greater  portion  of  his  stock-in-trade  of 
lumber  then  located  in  a  field  warehouse  and  cov- 
ered by  warehouse  receipts  issued  to  and  held  by 
Cross-Defendants  and  which  were  to  be  (as  they 
subsequently  were)  released  by  the  old  firm  in  favor 
of  Cross-Complainant  and  (2)  by  the  terms  and  con- 
ditions of  that  said  "Trust  Agreement"  described 
in  Exhibit  "B"  annexed  to  Plaintiff's  Complaint  on 
file  herein;  and  that  except  as  hereinabove  in  this 
paragraph  otherwise  found  true  each  and  all  of 
the  allegations  contained  in  paragraph  III  of  said 
Cross-Complaint  are  untrue. 

IV. 

That  each  and  all  of  the  allegations  in  paragraph 
IV  of  said  Cross-Complaint  are  untrue,  saving  and 
excepting  that  it  is  true  that  upon  demand  of  the 
new  firm  Cross-Complainant  made  to  the  new  firm 
the  payments  aggregating  $2,000.00  as  more  par- 
ticularly in  said  paragraph  IV  set  forth. 

V. 

That  each  and  all  of  the  allegations  contained 
in  paragraphs  V  and  VII  of  said  Cross-Complaint 
are  untrue. 

VI. 

That  each  and  all  of  the  allegations  contained  in 
paragraph  VI  of  said  Cross-Complaint  are  true, 
saving  and  excepting  that  on  or  about  the  18th  day 
of  August,  1955,  Hon.  Bernard  J.  Abrott,  Referee 
in  Bankruptcy  in  charge  of  the  bankruptcy  pro- 
ceedings of  said  George  F.  Elliff,  made  and  entered 
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an  Order  in  the  above-entitled  Court  invalidating 
the  claim  of  said  Pearl  K.  Lannin  to  ownership  of 
the  merchandise  covered  by  her  warehouse  receipts 
which  was  at  the  time  of  the  commencement  of  said 
bankruptcy  proceedings  in  the  said  field  warehouse 
of  said  Bankrupt. 

Wherefrom,  the  Court  draws  and  makes  the  fol- 
lowing 

Conclusions  of  Law 
I. 

That  this  is  a  plenary  suit  by  the  Trustee  in  Bank- 
ruptcy to  recover  transfers  claimed  to  be  fraudu- 
lent under  Sections  60(b)  and  67(d)  of  the  Bank- 
ruptcy Act,  11  U.S.C.A.  96(b)  and  107(d)  ;  and  that 
the  Court  has  jurisdiction  of  this  suit  under  11 
U.S.C.A.  1,  11,  96(b),  and  107(e). 

II. 

That  neither  the  Promissory  Note  nor  the  Trust 
Agreement  respectively  denominated  as  Exhibits 
"A"  and  "B"  annexed  to  said  Plaintiff's  Complaint 
were  nor  are  fraudulent  as  against  the  creditors  of 
Geo:^ge  F.  Elliff,  bankrupt,  under  Section  67(d)  of 
the  Bankruptcy  Act  or  under  any  other  api^licable 
statute  of  the  State  of  California. 

III. 

That  at  the  time  of  the  receipt  by  said  Defendants 
of  the  $2,500.00  paid  by  said  Bankrupt  to  Defend- 
ant Twin  City  Lumber  Comi^any  and/or  Twin  City 
Company  as  alleged  in  i^aragraph  XIX  of  Plain- 
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tiff's  Complaint,  within  the  four  months  next  pre- 
ceding the  commencement  of  the  Bankruptcy 
proceedings  of  said  George  F.  Elliff,  said  Twin  City 
Lumber  Company  and/or  Twin  City  Company  as 
its  successor  in  interest  as  payee  of  the  Promissory 
Note  heretofore  and  therein  referred  to  was  a  se- 
cured creditor  within  the  meaning  of  Section  1  (28) 
of  the  Bankruptcy  Act. 

IV. 

Tliat  defendants  Twin  City  Company,  also  known 
as  Twin  City  Lumber  Co.;  John  W.  Hunter; 
Franklin  Supply  Corp.,  a  corporation;  Southwest 
Management  Corp.,  a  corporation;  H.  A.  Collins; 
and  William  W.  Ramsay  received  a  preference 
voidable  under  Section  60(b)  of  the  Bankruptcy 
Act  by  virtue  of  the  facts  found  to  be  true  by  this 
Court  in  connection  with  Plaintiff's  Third  Count, 
to  tlie  extent  of  $4,816.62. 

Y. 

That  Plaintiff  is  entitled  to  judgment  against 
Defendants  Twin  City  Company,  also  known  as 
Twin  City  Lumber  Co.;  John  W.  Hunter;  Frank- 
lin Supply  Corp.,  a  corporation;  Southwest  Man- 
agement Corp.,  a  corporation;  H.  A.  Collins;  and 
William  W.  Ramsay  in  the  sum  of  $4,816.62,  plus 
legal  interest  thereon  from  date  of  such  judgment, 
together  with  his  costs  incurred  in  connection  with 
the  pi'osecution  of  the  Third  Count  of  his  Complaint 
on  file  herein. 
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VI. 

That  Defendants  Twin  City  Company,  also  known 
as  Twin  City  Limiber  Co. ;  Jolm  W.  Hunter,  Frank- 
Tin  Supply  Corp.,  a  corporation;  Southwest  Man- 
agement Corp.,  a  corx^oration ;  H.  A.  Collins;  and 
William  W.  Ramsay  are  entitled  to  judgment 
against  Plaintiff  upon  the  First,  Second  and  Fourth 
Counts  of  Plaintiff's  Complaint  on  file  herein  and 
against  Cross-Complainant  on  her  Cross-Complaint 
herein  filed,  together  with  the  costs  incurred  by  de- 
fendants in  connection  therewith. 

Let  judgment  be  entered  accordingly. 

Dated:    March  30,  1956. 

/s/  O.  D.  HAMLIN 

United  States  District  Judge 

[Endorsed] :    Filed  March  30,  1956. 
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In  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division 

Civil  Action  No.  34590 

RALPH  E.  WILLIA]\IS,  as  Trustee  in  Bank- 
ruptcy, etc..  Plaintiff, 

vs. 

TWIN  CITY  LUMBER  COMPANY,  etc.,  et  al., 

Defendants. 

PEARL  K.  LANNIN, 

Defendant  and  Cross-Complainant, 

vs. 

TWIN  CITY  COMPANY,  also  known  as  TWIN 
CITY  LUMBER  CO.,  and  herein  called  the 
"OLD  FIRM",  a  firm  of  copartners,  TWIN 
CITY  LUMBER  CO.,  herein  called  the  "NEW 
FIRM",  a  firm  of  joint  adventurers,  JOHN 
W.  HUNTER,  individuallv  and  as  a  member 
of  said  "OLD  FIRM", '  and  FRANKLIN 
SUPPLY  CORP.,  a  corporation,  SOUTH- 
WEST MANAGEMENT  CORP.,  a  coi^ora- 
tion,  H.  A.  COLLINS  and  V\aLLIAM  W. 
RAMSAY,   indi^'idually,  and   as   members   of 

said  "NEW  FIRM",  Cross-Defendants. 

JUDGMENT 

The  above-entitled  action  upon  the  Complaint  of 
Plaintiff  and  the  Answer  thereto  heretofore  filed 
herein  l^v  Twin  City  Company,  also  kno^vn  as  Twin 
City  Lmnber  Co.,  John  W.  Hmiter,  Franklin  Sup- 
ply Corp.,  a  corporation;  Southwest  Management 
Corp.,  a  corporation ;  H.  A.  Collins,  and  William  W. 
Ramsay,  and  upon  the  Answer  thereto  and  the 
Cross-Complaint  of  Defendant  and  Cross-Complain- 
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ant,  Pearl  K.  Lannin  and  the  Answer  to  said  Cross- 
Complaint  heretofore  filed  herein  by  the  Cross-de- 
fendants above-named,  and  upon  the  issues  so  joined, 
having  regularly  come  on  for  hearing  before  the 
above-entitled  Court  for  trial,  said  Court  sitting 
without  a  jury,  a  trial  by  jury  of  said  issues  having 
been  expressly  waived,  commencing  on  the  21st  day 
of  November,  1955,  said  Plaintiff  being  represented 
by  C.  Huntington  Jacobs,  Esq.,  his  attorney,  the 
Defendants  and  Cross-Defendants  Twin  City  Com- 
pany, also  known  as  Twin  City  Lumber  Co.,  John 
W.  Hunter,  Franklin  Supply  Corp.,  a  corporation; 
Southwest  Management  Corp.,  a  corporation ;  H.  A. 
Collins,  and  William  W.  Ramsay  being  represented 
by  Messrs.  Shapro  &  Rothschild  (Arthur  P.  Shax)ro, 
Esq.,  and  Daniel  Aronson,  Jr.,  Esq.,  appearing), 
their  attorneys,  and  Defendant  and  Cross-Complain- 
ant Pearl  K.  Lannin  being  represented  hj  Robert 
N.  Jacobs,  Esq.,  her  attorney,  and  no  appearance 
ha^dng  been  made  by  or  on  behalf  of  Defendant 
Audrey  Mae  Elliff,  and  evidence,  both  oral  and 
documentary  having  been  adduced  by  the  respective 
parties  upon  the  issues  so  joined,  and  the  matter 
having  been  submitted  to  the  Court  for  decision, 
and  the  Court  being  fully  advised  in  the  premises 
and  having  heretofore  made  and  filed  herein  its 
Findings  of  Fact  and  Conclusions  of  Law  upon 
said  issues,  and  good  cause  appearing  therefor. 

It  is  Llereby  Ordered,  Adjudged  and  Decreed  that 
Plaintiff,  Ralph  E.  Williams,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  George  F.  Elliff,  an  individ- 
ual doing  business  as  ''Pine  Supply  Co,"  Bankrupt, 
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do  have  and  recover  of  and  from  Defendants,  Twin 
City  Company,  also  known  as  Twin  City  Lmnber 
Co.,  John  W.  Hunter,  Franklin  Supply  Corp.,  a 
corporation;  Southwest  Management  Corp.,  a  cor- 
poration; H.  A.  Collins,  and  William  W.  Ramsay, 
and  each  of  them  the  siun  of  $4,816.62  plus  legal 
interest  thereon  from  date  hereof  until  paid,  to- 
gether with  said  Plaintiff's  costs  herein  in  connec- 
tion with  the  Third  Count  of  his  Complaint  on  file 
herein  and  taxed  at  the  sum  of  $ ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  Plaintiff  take  nothing  herein  as  against 
said  Defendants,  or  any  of  them,  by  virtue  of  the 
First,  Second  and  Fourth  Counts  of  his  said  Com- 
plaint or  any  one  of  them  and  that  said  Defend- 
ants Twin  City  Company,  also  known  as  Twin  City 
Lmnber  Co.,  John  W.  Himter,  Franldin  Supply 
Corp.,  a  corporation ;  Southwest  Management  Corp., 
a  corporation ;  H.  A.  Collins  and  William  W.  Ram- 
say, have  and  recover  of  and  from  said  Plaintiff 
their  costs  herein  incurred  in  connection  with  said 
First,  Second  and  Fourth  Counts  of  Plaintiff's 
Complaint  and  taxed  at  the  vsum  of  $22.00 ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Pearl  K.  Lannin,  Cross-Complainant  herein, 
take  nothing  as  against  Cross-Defendants  Twin  City 
Company,  also  known  as  Twin  City  Lumber  Co., 
John  W.  Hunter,  Franklin  Supply  Corp.,  a  cor- 
poration; Southwest  Management  Corp.,  a  corpora- 
tion ;  H.  A.  Collins  and  William  W.  Ramsay,  or  any 
of  them,  by  reason  of  her  Cross-Complaint  on  file 
herein  and  that  said  Cross-Defendants,  and  each  of 
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them,  do  have  and  recover  of  and  from  said  Cross- 
Complainant  their  costs  herein  incurred  in  connec- 
tion mth  the  said  Cross-Complaint  and  taxed  at  the 
siun  of  $22.00. 

Dated  at  San  Francisco  in  said  District  this  30th 
day  of  March,  1956. 

/s/  O.  D.  HAMLIN 
District  Judge 

Entered  in  Civil  Docket  March  30,  1956. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :     Filed  March  30,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  Hereby  Given: 

That  Ralph  E.  Williams,  as  such  Trustee  and 
Plaintiff,  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  so  much  of 
the  final  judgment  entered  in  this  action  on  March 
30,  1956,  as  denies  to  said  Raljoh  E.  Williams  any 
recovery  against  the  respondents  above  named,  upon 
Counts  I  and  TV  of  his  Complaint  herein  filed,  and 
awards  to  said  respondents  costs  incurred  by  them 
in  the  defense  of  said  Counts  I  and  IV,  and 

That  Pearl  K.  Lannin,  as  such  Cross-Complain- 
ant, hereby  appeals  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  so  much  of  the 
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said  final  judgment  as  denies  to  her  any  recovery 
on  her  Cross-Complaint  herein  filed,  and  awards  to 
said  respondents  costs  incurred  by  them  in  defense 
of  said  Cross  Complaint. 

/s/  C.  HUNTINGTON  JACOBS 
Attorney  for  Plaintiff  and  Appellant 
Ralph  E.  Williams. 

/s/  ROBERT  N.  JACOBS 

Attorney  for  Cross-Complainant  and 
Appellant,  Pearl  K.  Lannin. 

[Endorsed] :     Filed  April  30,  1956  . 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  AND  DAMAGES 
ON  APPEAL 

Whereas,  the  Plaintiff  and  Appellant  and  the 
Cross  Complainant  and  the  Appellant  in  the  above 
entitled  action  are  about  to  appeal  to  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division,  from  a  judgment 
entered  against  them  in  said  action,  in  the  above 
entitled  Court  on  the  30th  day  of  March,  1956,  in 
favor  of  the  respondents  in  said  action,  and  denying 
to  Plaintiff  and  Appellant  any  recovery  under 
Counts  I  and  IV  of  his  Complaint  herein,  and  deny- 
ing Cross  Complainant  and  Appellant  any  recovery 
on  her  Cross  Complaint  herein  and  awarding  costs 
to  defendants  and  respondents. 
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Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned,  the  Central 
Surety  and  Insurance  Corporation,  a  corporation 
duly  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Missouri,  and  duly 
licensed  for  the  purpose  of  making,  guaranteeing  or 
becoming  sole  surety  upon  bonds  or  undertakings 
required  or  authorized  by  the  laws  of  the  State  of 
California,  does  undertake  and  promise,  on  the  part 
of  the  said  Cross  Complainant  and  Appellant,  that 
said  Cross  Complainant  and  Appellant  will  pay  all 
costs  which  may  be  awarded  against  her  on  the  ap- 
peal, or  on  a  dismissal  thereof,  not  exceeding  the 
sum  of  Two  Hundred  Fifty  and  No/100  Dollars 
($250.00)  to  which  amount  it  acknowledges  itself 
bound. 

In  Witness  Whereof,  the  corporate  seal  and  name 
of  the  said  Surety  Company  is  hereto  affixed  and 
attested  at  San  Jose,  California,  by  its  duly  author- 
ized Attorney-in-Fact,  this  30th  day  of  April,  1956. 

[Seal]  CENTRAL  SURETY  AND  INSURANCE 
CORPORATION 

/s/  R.  B.  SULLIVAN 

Attorney-in-Fact 

Power  of  Attorney  Attached. 

Notary  Certification  Attached. 

[Endorsed] :     Filed  April  30,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
RECORD  ON  APPEAL 

Good  cause  appearing  therefor,  it  is 
Ordered  that  the  time  for  docketing  the  record  on 
appeal  in  the  above  case  be  extended  to  July  10, 
1956. 

June  5,  1956. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge 

[Endorsed] :  Filed  June  5,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF   CLERK  TO  RECORD 
ON  APPExVL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompa- 
nying documents  and  exhibits,  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case  and  constitute  the  record  on  appeal  herein  as 
designated  by  the  attorneys  for  the  appellant : 

Excerpt  from  Docket  Entries 

Complaint 

Answer  of  Pearl  K.  Lannin 

Cross-complaint  of  Pearl  K.  Lannin 

Answer  of  Twin  City  Company,  aka  Twin  City 
Lumber  Co.,  John  W.  Hunter,  Franklin  Supply 
Corp.,  Southwest  Management  Corp.,  H.  A.  Collins 
and  William  Ramsay. 
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Answer  of  defendants  to  cross-comxolaint  of  Pearl 
K.  Lannin 

Amendment  to  Complaint 

Order  for  Judgment 

Findings  of  Fact  and  Conclusions  of  Law 

Judgment 

Notice  of  Appeal 

Appeal  Bond 

Designation  of  Record  on  Appeal 

Order  Extending  Time  to  Docket  Record  on  Ap- 
peal 

Reporter's  Transcript  of  Proceedings,  November 
21,  22,  23,  28  and  29,  1955. 

Plaintiff's  Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 
12,  13,  14,  15,  15-a,  16,  17,  18,  19,  20  and  21 

Defendants'  Exhibits:  A,  B,  C  (Ident.),  D 
(Ident.),  E,  F,  G,  H,  I,  J  and  K. 

ijannin  Exhibit  L-1. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
9th  day  of  July,  1956. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 
/s/  By   MARGARET  P.  BLAIR, 

Deputy  Clerk 


74  Ralph  E.  Williams,  et  al.  vs. 

[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  SUPPLE- 
MENTAL RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompa- 
nying documents,  listed  below,  are  the  original  filed 
in  this  Court  in  the  above-entitled  case  and  consti- 
tute the  supplemental  record  on  appeal  as  desig- 
nated by  counsel  for  the  appellant  but  not  included 
in  the  original  record  for  the  reason  they  were  not 
received  from  the  Court  Reporters  at  that  time : 

Reporter's  Transcript  of  proceedings,  Dec.  8, 
1955. 

In  Witness  "Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
23rd  day  of  July,  1956. 

C.  W.  CALBREATH, 

Clerk, 
/s/  By   MARGARET  P.  BLAIR, 
Deputy  Clerk 
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In  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division 

No.  34590 

RAJ.PH  E.  WILLIAMS,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  GEORGE  F.  ELLIFF, 
an  individual  doing  business  as  ^'PINE  SUP- 
PLY CO.,"  BankruiDt,  Plaintiff  and  Appellant, 
and  PEARL  K.  LANNIN, 

Cross-Complainant  and  Appellant, 

vs. 

TWIN  CITY  COMPANY;  TWIN  CITY  LUM- 
BER CO.;  JOHN  W.  HUNTER;  FRANK- 
LIN SUPPLY  CORP.,  a  corporation; 
SOUTHWEST  MANAGEMENT  CORP.,  a 
corporation;  R.  A.  COLLINS  and  WILLIAM 
W.  RAMSAY,  Respondents. 

REPORTER'S   TRANSCRIPT 

Monday,  November  21,  1956 

Before:    Hon.  Oliver  D.  Hamlin,  Judge. 

Appearances:  For  the  Plaintiff  and  Appellant: 
C.  Huntington  Jacobs,  Esq.,  for  the  Cross-Com- 
plainant &  Appellant:  Robert  N,  Jacobs,  Esq.,  for 
the  Respondents:  Arthur  P.  Shapro,  Esq.  [1]* 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Monday,  November  21,  1955 
10:00  O'clock  A.  M. 
(Opening  statements  were  made  by  the  fol- 
lowing counsel:     Mr.   C.   Huntington  Jacobs; 
Mr.   Arthur  P.   Shapro;   and  Mr.   Robert  N. 
Jacobs.) 

GEORGE  F.  ELLIFF 

a  witness  called  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  Your  full 
name  is  George  F.  Elliff,  isn't  it? 

A.     That's  right. 

Q.    And  what  is  your  business  or  occupation? 

A.     Sales  representative. 

O.     Are  you  engaged  in  the  lumber  business? 

A.    Yes,  sir. 

Q.  And  have  you  been  engaged  in  the  lumber 
business  for  a  considerable  period  of  time? 

A.     Yes,  sir. 

Q.     When  did  you  start  in  that  business? 

A.     1936. 

Q.  When  did  you  first  meet,  if  you  ever  did, 
the  defendant,  Mr.  Hunter? 

A.     In  the  spring  of  1950. 

Q.     And  what  were  you  doing  then?  [2] 

A.     Operating  a  saw  mill  at  Boon\dlle,  California. 

Q.     Now,  did  that  concern  have  a  name? 

A.     Coast  Range  Lumber  Company. 
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Q.     Did   that   concern   have   dealings   with   Mr. 
Hunter?  A.    Yes,  sir. 

Q.  And  did  you  have  joersonal  dealings  with 
him? 

A.  I  handled  the  dealings  of  Coast  Range  Lum- 
ber Company  with  Mr.  Hunter,  yes. 

Q.  When  did  that  concern  close  its  business,  if 
it  did? 

A.     It  became  inactive  in  the  spring  of  1952. 

Q.  And  at  that  time  did  you  have  any  conversa- 
tion with  Mr.  Hunter  about  its  affairs? 

A.     Yes,  sir,  I  did. 

Q.     And  al^out  your  own  affairs?  A.     Yes. 

Q.  Where  did  these  conversations  take  place, 
Mr.  Ellife? 

A.  In  Mr.  Hunter's  office  in  Los  Angeles,  Cali- 
fornia. 

Q.    In  whose  presence? 

A.  Well,  on  one  occasion,  a  Mr.  Charles  Lannon 
was  present. 

Q.  Mr.  Charles  Larnion,  was  he  connected  with 
this  concern? 

A.    He  was  vice-president  of  the  corporation. 

Q.  I  see.  Now,  state  what  in  reference  to  your 
affairs,  in  your  financial  condition,  was  said  and  by 
whom  at  that  interview? 

Mr.  Shapro:  To  which  we  will  object,  your 
Honor,  upon  [3]  the  grounds  it  is  incompetent,  ir- 
relevant and  immaterial.  The  note  in  question  is 
October,  '53,  the  preferential  pajnnents  in  the  spring 
of  1954.    The  question  is  directed  to  a  time  in  1952. 
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The  Court:  It's  for  the  purpose  of  bringing 
notice  to  this 

Mr.  Jacobs:    That  is  right,  sir,  it's  preliminary. 

The  Court:    Answer  the  question. 

The  Witness:  In  the  presence  of  Mr.  Lannon 
you  wanted  to  know  what  the  conversation  consisted 
of  at  that  time? 

Q.     (By  Mr.  Jacobs) :    Yes. 

A.  Well,  it  was  the  paying  off  of  a  note  that 
we  owed  Mr.  Hunter  that  he  had  advanced  money 
on  certain  lumber  to  be  purchased  by  T^vin  City 
Company. 

The  Court:    Well,  now 

Q.  (By  Mr.  Jacobs) :  Wait  a  minute.  I  asked 
you  to  tell  us  what  conversation  took  place  in  ref- 
erence to  your  financial  condition. 

A.     I  was  getting 

Q.     Oh,  very  well. 

A.  By  referring  to  the  fact  that  we  had  been  a 
long  time  paying  off  some  money  that  he  had  ad- 
vanced. At  the  conclusion  of  this  payoff  he  asked 
me  what  I  intended  to  do  personally  after  they 
closed   the  lumber  company. 

The  Court:    Asked  what?  [4] 

A.  What  I  intended  to  do  personally.  And  he 
sympathized  with  the  fact  that  we  hadn't  made  any 
mone,y  and  I  had  lost  what  I  had  in  it  personally. 

Q.  (By  Mr.  Jacobs)  :  Did  you  have  any  subse- 
quent conversations  with  Mr.  Hunter  regarding 
your  personal  financial  condition?  And  by  per- 
sonal, I  mean  to  include  all  of  your  condition,  in- 
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eluding  your  business  and  other  assets  and  liabili- 
ties. A.     Not  until  1953,  I  would  say. 

Q.  And  where  did  you  have  the  first  of  the  con- 
versations, if  there  were  more  than  one,  in  1953 "? 

A.  I  believe  it  was  in  Los  Angeles  again  at  his 
office. 

Q.     And  who  was  present  on  that  occasion? 

A.     Mr.  Hunter  and  myself,  I  believe,  was  all. 

Mr.  Shapro :  May  we  have  the  time  a  little  more 
definite  ? 

Q.  (By  Mr.  Jacobs) :  About  what  time  of  the 
year  was  this? 

A.  This  was  in  the  early  spring,  I  believe,  in 
1950. 

The  Court:    19  what? 

A.     1953  it  was. 

Q.  (By  Mr.  Jacobs)  :  And  who  did  you  say  was 
present  ? 

A.     Mr.  Hunter  and  myself  at  that  occasion. 

Q.  What  was  said  and  by  whom  in  regard  to 
your  financial  condition  on  that  occasion? 

A.  Well,  I  was  trying  to  establish  myself  in 
business  again  and  had  related  to  him  the  facts 
that  I  had  this  partner  who  was  financially  able  to 
take  care  of  the  purse.  [5] 

The  Court :  Will  you  keep  your  voice  up,  please, 
Mr.  Elliff? 

A.     I  will  try.  I  have  a  little  throat  trouble. 

And  I  think  I  related  to  him  that 

The  Court:    You  related  to  him  what? 

A.     That  I  wanted  to  go  in  this  Pine   Supply 
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business,  that  we  had  started  it,  and  it  had  a  very 
good  possibility  of  making  some  money.  That  in 
essence  is  the  gist  of  the  conversation,  I  mean. 

Q.  (By  Mr.  Jacobs) :  Now,  did  he  ask  you 
anything  about  your  personal  financial  aifairs? 

Mr.  Shapro:  Object  to  the  form  of  the  ques- 
tion, if  your  Honor  please,  upon  the  ground  it  is 
leading  and  suggestive.  He  has  already  asked  for 
the  substance  of  the  conversation. 

The  Court:  What  is  asked  for  is  any  conversa- 
tion you  had  with  Mr.  Hunter  at  that  time  concern- 
ing your  financial  condition.  If  there  was  am^  such 
conversation,  relate  it,  please. 

The  Witness:  I  think  it  was  common  knovvd- 
edge 

The  Court:  We  are  required  to  deal  in  conver- 
sations and  that  is  what  has  been  asked  for. 

The  Witness:  At  that  particular  time,  I  couldn't 
say  that  he  did.  It  might  have  been  discussed,  but 
it  was  loosely  discussed.  [6] 

The  Court :    But  you  can't  recall  what  was  said  ? 

The  Witness:  Not  on  that  particular  occasion, 
no,  sir. 

Q.  (By  Mr.  Jaco]:»s)  :  You  had  other  conversa- 
tions, as  I  imderstand  it,  with  him  about  that 
matter  ? 

A.  In  May  of  1953  I  spent  a  Sunday  at  his  home 
in  Los  Angeles. 

Q.  Now,  Mr.  EllifP,  you  mentioned  the  fact  that 
you  had  a  partner  or  that  you  had  told  Mr.  Hunter 
that  you  had  one.  Did  you  have  one? 
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A.    Yes,  sir. 

Q.    And  his  name  was  what? 

A.    Louis  Hodes. 

Q.  And  what  was  the  name  of  the  concern,  the 
partnership  ?  A.    Abbott-Lane. 

Q.     Now,  when  was  Abbott-Lane  formed? 

A.     November  1st,  1952. 

Q.    And  who  were  the  partners,  all  of  them? 

A.     Mr.  Hodes  and  myself. 

Q.    Was  that  partnership  subsequently  dissolved  ? 

A.    Yes. 

Q.     Did  you  put  money  into  that  partnership? 

A.    I  did,  yes. 

Q.    How  much?  A.    $2,000.00. 

Q.    Where  did  you  get  it? 

A.     I  borrowed  it.  [7] 

Q.     From  whom? 

A.     My  mother-in-law,  Mrs.  Lamb. 

Q.    Did  Mr.  Hodes  put  money  into  it? 

A.    Yes,  he  did. 

Q.     And  how  much?  A.     Roughly  $2,000.00. 

Q.  And  when  that  partnership  was  dissolved, 
what  was  its  financial  condition? 

Mr.  Shapro:  Object  to  that,  if  your  Honor 
please,  upon  the  ground  it  calls  for  the  opinion  and 
conclusion  of  the  witness.  He  can  ask  him  what  the 
assets  were  and  what  the  liabilities  were,  but  not 
the  financial  condition,  if  your  Honor  please. 

The  Court:    I  think  that  is  probably  correct. 

Mr.  Jacobs:    I  will  reframe  the  question. 
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Q.  What  were  its  assets  and  liabilities  in  gen- 
eral terms,  if  you  know? 

A.  I  didn't  know  at  that  time,  but  after  the 
audit  was  made  the  liabilities  exceeded  his  assets. 

Q.     The  liabilities  exceeded  the  assets  ? 

A.     Yes,  sir. 

Q.  Of  the  partnership?  Now,  then,  Mr.  Elliff, 
did  that  partnership  have  dealings  ^\ith  Twin  City 
Company?  A.     They  did. 

Q.     And  what  was  the  nature  of  those  dealings? 

A.  We  purchased  truck  and  trailers  and  lumber 
for  them. 

The  Court:    You  purchased  lumber  for  them? 

The  Witness:    Yes. 

Q.  (By  Mr.  Jacobs) :  What  can  you  tell  us 
about  the  manner  in  which  payments  were  made  for 
the  purchases  that  you  made  for  them? 

A.  I  believe  there  were  only  three  purchases  we 
made  as  Abbott-Lane.  The  first  purchase  was  on  a 
trade  acceptance,  a  30-day  trade  acceptance  signed 
by  Mr.  Hodes  and  myself. 

The  second  two  were  to  be  on  trade  acceptance, 
but  we  never  made  out  the  trade  acceptance;  and 
in  turn  we  discounted  them.  They  were  delinquent. 
But  I  remember,  recall,  taking  $5,000.00  to  Mr. 
Hunter  at  one  time  in  Los  Angeles  on  the  second 
purchase. 

Q.  Well,  respecting  the  time  that  was  elapsed 
between  the  purchase  and  the  payment,  what  can 
you  tell  us  about  the  payment? 

A.    The  elapse  of  time  between  the  purchases? 


Tivin  City  Company,  et  al.  83 

(Testimony  of  George  F.  Elliff.) 

Q.    Yes. 

A.  Well,  I  would  say  that  we  were  always  de- 
linquent. 

Q.     You  were  always  delinquent?  A.     Yes. 

Q.  Now,  at  that  time  w^hat  position  did  Mr. 
Hunter  hold,  if  you  know,  in  the  Twin  City  Com- 
pany, the  old  firm,  as  we  call  it? 

A.  I  presumed  he  was  part  o\\^ler,  if  not  the 
financial  funds  [9]  behind  it.  I  always  carried  that 
in  my  mind. 

Q.  Was  he  the  man  with  whom  you  dealt  when 
you  dealt  with  that  concern,  or  not? 

A.  I  dealt  with  Mr.  Collins,  as  well  as  Mr. 
Hunter.  But  Mr.  Hunter  always  had  the  final  word 
in  everything. 

Q.  I  see.  Now,  you  spoke  of  other  conversations 
that  you  had  with  Mr.  Hunter  during  1953  regard- 
ing your  financial  condition.  You  mentioned  one 
that  occurred  very  early  in  the  spring,  I  think  you 
said,  of  1953.  Let's  ask  when  this  partnership  was 
dissolved:  Do  you  recall? 

A.     I  think  I  am  correct  in  saying  May  28,  1953. 

The  Court:  The  Abbott-Lane  was  dissolved  May 
28,  1953? 

The  Witness:  There  was  a  dissolution  of  part- 
nerships. We  had  changed  names.  Prior  to  that  we 
called  it  the  Pine  Sui^ply  Company,  so  the  disso- 
lution took  place  under  Pine  Supply  Company. 

The  Court:  Now,  let's  go  back  a  little.  When 
was  Pine  Supply  formed  ? 

The    Witness:     I   believe    the    1st    of    May    we 
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changed  the  name  over  and  settled  on  Pine  Supply 

Company. 

The  Court :  So  that  about  the  1st  of  May  Abbott- 
Lane  changed  its  name  to 

The  Yv^itness:    Pine  Supply  Company. 

The  Court:  Pine  Supply.  And  then  about  the 
end  of  May 

The  Witness :    The  28th,  I  believe,  is  correct.  [10] 

The  Court:    What? 

The  Witness :  The  28th  of  May  there  was  a  dis- 
solution. Pine  Supply  was  dissolved;  the  partner- 
ship of  Hodes  and  Elliff  vras  dissolved. 

The  Court:     All  right. 

Q.  (By  Mr.  Jacobs)  :  Now,  when,  with  reference 
to  the  dissolution  of  your  partnership  with  Mr. 
Hodes  did  your  conversation  of  '53  with  Mr. 
Hunter  take  place,  the  one  you  have  mentioned? 

A.  It  was  prior  to  the  dissolution.  I  think  it 
was  around  May  4th,  the  weekend  of  May  4th. 

Q.     I  see.  Where  did  that  take  place  did  you  say? 

A.  At  Mr.  Hunter's  home  in  Beverly  Hills, 
California. 

Q.  I  see.  And  at  that  time  had  there  been  any 
discussion  between  yourself  and  Mr.  Hodes  regard- 
ing the  dissolution?  A.     No,  sir. 

Q.  Did  you  have  any  discussion  on  that  occa- 
sion regarding  the  dissolution  with  Mr.  Hunter? 

A.  I  wasn't  even  avs^are  that  there  was  going  to 
be  a  dissolution  myself. 

Q.  I  see.  Now,  did  you  discuss  the  dissolution 
of  partnership  with  Mr.  Hunter  prior  to  the  dis- 
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solution  itself?  A.    No,  sir. 

Q.  Did  the  partnership  known  under  its  new 
name  of  Pine  Supply  Company  continue  to  deal 
with  the  old  firm?  [11]  A.    Yes,  sir. 

Q.  And  when  the  dissolution  occurred,  which  of 
the  partners  continued  the  business,  if  either? 

A.    I  did. 

Q.  When  Mr.  Hodes  withdrew  from  the  part- 
nership, on  what  terms  did  he  withdraw? 

A.  It  was  rather  a  complicated  dissolution  be- 
cause he  had  purchased  a  home  from  me  and  he 
owed  me  a  balance  on  that  home.  And  I  cancelled 
that  note  and  signed  a  note  for  what  he  consid- 
ered was  the  assets  of  the  company. 

Q.  Well,  now,  am  I  correct  in  understanding 
that  you  bought  Mr.  Hodes'  interest  in  the  partner- 
ship at  the  time  of  the  dissolution?  A.     I  did. 

Q.     And  how  much  money  in  round  figures? 

A.  I  couldn't  honestly  say.  I  know  I  cancelled, 
I  think,  a  $6,000.00  note.  I  think  it  was  in  excess 
of  $6,000.00  and  I  signed — I  believe  it  was  closer 
to  $8,300.00,  I  believe,  something  like  that. 

Q.  Mr.  Elliff,  when  I  refer  to  solvency,  I  mean 
the  condition  in  which  a  man  has  as  much  assets 
in  market  value  as  the  sum  total  of  his  debts.  Hav- 
ing in  mind  what  I  mean  by  the  term,  when  you 
took  over  that  partnership,  were  you  solvent  or  in- 
solvent ? 

Mr.  Shapro:  I  object  to  the  question  that  it  calls 
[12]  for  the  opinion  and  conclusion  of  the  witness. 

The   Court:     I  guess  that  is  a  matter  for  the 
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Court  to  determine,  isn't  it,  coimsel,  from  the  evi- 
dence ? 

Mr.  Jacobs:  I  can  ask  him  the  same  question 
in  another  form,  your  Honor,  simply  to  this  extent : 

Q.  Did  you  at  that  time  have  as  much  assets  in 
market  vakie  as  you  had  debts'? 

Mr.  Shapro:  To  which  we  will  address  the  like 
objection,  your  Honor. 

The  Court:  I  suppose,  counsel,  Avhat  you  should 
show  is  what  assets  he  had  and  what  liabilities  he 
had.  From  that  the  Court  can  draw  a  conclusion. 

Mr.  Jacobs:  I  can  get  that  more  specifically 
from  his  accountant's  testimony,  I  presume,  your 
Honor. 

The  Court:    What  is  that? 

Mr,  Jacobs:  I  say,  I  will  have  to  show  that 
more  specifically  by  his  accountant's  testimony.  He 
made  the  audit  that  he  has  referred  to.  But  it  does 
seem  to  me  that  he  ought  to  be  able — he  ought  to 
be  entitled  to  testify  whether  he  had  as  much  as- 
sets as  he  had  de])ts.  At  any  particular  time  a  man 
normally  knows 

The  Court:  You  may  get  to  the  same  point  be- 
cause the  witness  undoubtedly  can  give  the  value 
of  such  assets  as  he  has,  Avhat  his  opinion  of  the 
value  of  those  assets  is.  We  may  get  to  the  same 
point.  But  on  the  face  of  the  objection,  I  think 
[13]  we  will  have  to  do  it  that  way. 

Mr.  Jacobs:    I  see,  very  well,  sir. 

Q.    What  did  you  consider  was  the  total  value 
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of  all  your  assets  at  the  time  when  you  started  out 

in  partnership? 

Mr.  Shapro:    Same  objection,  your  Honor. 

The  Court:  I  think  we  have  to  find  out  what 
his  assets  were  and  then  you  can  ask  him  his  opin-- 
ion  of  each  asset,  as  to  what  it  is  worth. 

Mr.  Jacobs:     Very  well. 

Q.  What  assets  did  you  have  at  the  time  when 
you  took  over  this  partnership,  this  Pine  Supply 
Company  *? 

A.  Well,  I  had  this  note  for  around  $6,000.00 
by  Mr.  Hodes,  which  was 

The  Court:  Wait  a  minute.  You  had  a  note  for 
$6,000.00  signed  by  whom? 

The  Witness:  Signed  by  Louis  Hodes  and  Lil- 
lian Hodes. 

The  Court:     Was  that  secured? 

The  Witness:  No,  no.  It  wouldn't  have  been 
more  secure  than  they  were,  than  they  were  finan- 
cially secure. 

The  Court :  Was  it  carried  by  any  specific  prop- 
erty? 

The  Witness:  No,  no.  I  think  it  was  a  four- 
months  note.  It  was  due  the  1st  of  June,  so  it  was 
almost  due  at  the  time  of  the  dissolution. 

Q.  (By  Mr.  Jacobs)  :  Now,  did  you  still  have 
that  note  after  the  dissolution?  [14] 

A.    No. 

Q.  What  did  you  have  after  the  dissolution  and 
when  you  started  in  on  your  own? 

A.    Well,  I  think  the  total  assets  were  entirely 
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in  Pine  Supply,  outside  of  maybe  a  couple  of  auto- 

mol3iles 

Q.     And 


A.  Just  a  minute.  I  had  a  lot.  I  had  a  lot  left, 
a  one-acre  lot  left  on  Mount  Hamilton  Road. 

Q.     What  is  the  value  of  that? 

A.     Oh,  roughly  $2500.00. 

Q.  And  what  would  you  say  were  the  assets  of 
Pine  Supply  in  general  terms'? 

A.  I  frankly  didn't  know  at  the  time,  I  mean, 
at  the  dissolution.  I  didn't  know  until  Mr.  Baum 
made  an  audit  in  July. 

Q.    You  eventually  found  out,  did  you  not? 

A.    I  did. 

Q.     All  right.  Tell  us  now  what  you  found  out. 

A.  The  liabilities  exceeded  the  assets  by  several 
thousand  dollars. 

Q.  Well,  what  was  the  nature  of  the  assets  at 
the  time  when  you  first  took  over? 

A.     Pine  lumber,  pljnvood,  molding. 

Q.  And  did  you  also  assume  the  debts  of  the 
partnership  ? 

A.  I  assumed  the  lialvilities  of  the  purchase  of, 
yes,  of  the  partnership.  [15] 

Q.    When  you  took  over?  A.    Yes,  sir. 

Q.  Now,  then  you  s]~)oke  of  subsequent  conver- 
sations that  you  had  with  Mr.  Hunter  in  1953. 
Before  we  go  into  that,  let  me  ask  you  whether 
under  your  individual  ownership  Pine  Supply 
Company  continued  to  deal  with  the  old  firm? 

A.    Yes,  sir,  they  did. 
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Q.  And  what  was  the  next  conversation  as  near 
as  you  can  remember  that  you  had  with  Mr.  Hunter 
in  1953? 

A.  It  was  on  about  the  22nd  of  May.  I  called 
him  and  told  him  that  Mr.  Hodes  and  I  were  dis- 
solving partnership. 

Q.  And  did  you  on  that  occasion  have  any  dis- 
cussion with  him  regarding  your  financial  condi- 
tion? A.    Yes. 

Q.  Now,  whereabouts  did  that  conversation  take 
place,  did  you  say?  A.     That  was  by  telephone. 

Q.     That  was  by  telephone.  Did  you  call  him? 

A.    I  called  him. 

Q.     And  where  did  you  call  him? 

A.    In  Los  Angeles. 

Q.     I  see.  You  were  then  in  San  Jose? 

A.    I  was  in  San  Jose. 

Q.  By  the  way,  let  me  supply  this  detail.  The 
Pine  Supply  Company  was  located  where?  [16] 

A.     1565  Almaden  Road,  San  Jose. 

Q.  San  Jose.  Was  that  where  its  stock  in  trade 
was  located?  A.    It  was. 

Q.  Now,  in  this  telephone  conversation  with  Mr. 
Hunter,  what  was  said  and  by  whom  regarding 
your  financial  condition? 

A.  He  couldn't  see  how  I  could  possibly  take 
over. 

The  Court:    What? 

Q.  (By  Mr.  Jacobs)  :  Tell  us  what  he  said — I 
take  it  that  is  what  you  are  trying  to  do? 

A.     That  is  what  I  am  doing.  That  Mr.  Hunter 
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couldn't  possibly  understand  how  I  could  take  over 
and  lie  would  have  to  give  it  some  thought  if  he 
was  going  to  continue  to  do  business  with  me. 

Q.  You  said  he  did  not  see  how  you  could  take 
over?  A.     That's  right. 

Q.     Did  he  exx)lain  that  remark? 

A.  Well,  he  knew  that  I  had  very  little  assets 
myself. 

Mr.  Shapro:  If  your  Honor  please,  he  said  "he 
knew."  I  move  to  strike  it  as  a  conclusion  of  the 
witness. 

Mr.  Jacobs:    I  will  consent  to  that. 

Q.  Tell  us  what  was  said.  You  do  not  use  the 
words  that  were  used,  but  the  substance  of  the 
conversation,  you  see,  Mr.  Elliff. 

A.  He  knew  I  wasn't  stable  enough  to  continue 
in  business  by  myself.   [17] 

Mr.  Shapro:  I  make  the  same  motion,  your 
Honor. 

The  Court :    I  didn't  hear  the  last.  Miss  Reporter, 
will  you  please  read  the  answer  ? 
(Answer  read.) 

The  Court:  It  may  go  out.  Mr.  Elliff,  we  are 
required  to  deal  by  what  one  person  said  and  what 
the  other  person  said  by  conversations,  not  from 
conclusion  that  you  might  have.  It  is  for  the  Court 
to  draw  the  conclusion  after  we  hear  the  conversa- 
tion that  was  said.  So  will  you  try  to  confine  your 
statements. 

Q.     (By  Mr.   Jacobs) :     Let's  have  the   rest  of 
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your  conversation  regarding  your  ability  to  take 

over.  What  did  he  say? 

A.  He  said  he  would  have  to  give  it  some 
thought.  He  talked  to  me  at  length  about  the  ware- 
house which  we  had  set  up  at  that  time  and  that 
was  secured.  He  spoke  of  the  fact  that  I  had  to 
agree  to  the  release  clauses  in  the  contract  and 
that  he  would  get  in  touch  with  me  later  and  give 
it  some  decision. 

Q.  (By  the  Court) :  Now,  release  clauses  in 
what  contract? 

The  Witness:  On  May  1st,  the  1st  of  May,  we 
had  set  up  a  warehouse  in  which  he  was  carrying 
the  warehouse  receipts. 

Q.  (By  Mr.  Jacobs) :  Now,  was  there  any  ex- 
change of  correspondence  regarding  this  warehouse 
arrangement?  A.     Yes,  sir,  there  was. 

Q.  Did  you  receive  any  letters,  any  letter  or  let- 
ters from  Mr.  Hunter  in  that  regard?  [18] 

A.    I  did,  yes,  sir. 

Q.  I  show  you  a  letter  on  the  letterhead  of  Twin 
City  Lumber  Company,  dated  May  4,  1953,  ad- 
dressed to  Mr.  George  F.  Elliff,  and  purportedly 
signed  by  Twin  City  Lumber  Company  by  J.  W. 
Hunter,  and  ask  you  whether  that  is  the  letter 
that  you  refer  to. 

A.  This  is  a  program  that  he  laid  out  in  the 
terms  of  the  contract  to  warehouse  the  material  in 
the  Pine  Supply.  That  is  the  letter. 

Mr.  Jacobs:  We  offer  this  in  evidence  as  Trus- 
tee's Exhibit  1,  if  your  Honor  please. 
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The  Court:  Plaintife's  Exhibit  1.  Give  it  to  the 
Clerk. 

(Thereupon  the  foregoing  document  was 
marked  Plaintiff's  Exhibit  1  and  received  in 
evidence.) 

Q.  (By  Mr.  Jacobs) :  Did  you  ever  receive 
from  Mr.  Hunter  a  counter  file  of  a  letter  ad- 
dressed to  the  Douglass  Guardian  Warehouse  Cor- 
poration by  Mr.  Hunter,  a  carbon  copy? 

A.    Yes,  yes  I  did. 

Q.  In  regard  to  that  same  letter,  the  warehous- 
ing arrangement  namely? 

A.  As  I  recall  the  letter,  yes.  It  outlined  the 
same  thing  as  in  the  first  letter. 

Q.  I  sliow  you  a  carbon  copy  bearing  date  May 
6,  1953,  addressed  to  Douglass  Guardian  Ware- 
house Corporation  by  Twin  City  Lumber  Company, 
with  the  signature  "J.  W.  Hunter,"  [19]  a  pur- 
ported signature,  J.  W.  Hunter.  Do  you  recognize 
the  signature  at  the  foot  of  that  letter? 

A.    Yes,  I  do. 

Q.     Whose   is   it?  A.     John   Hmiter's. 

Q.  And  this  is  the  carbon  copy  that  you  have 
referred  to  as  having  received  from  Mr.  Hunter? 

A.     Yes,  I  received  this. 

Mr.  Jacobs:  I  will  offer  this  as  Trustee's  Ex- 
hibit 2,  your  Honor. 

The   Court:     It  may  be  marked  Exhibit  2. 

(Whereupon  the  foregoing  document  was 
marked  as  Plaintiff's  Exhibit  2  and  received 
in  evidence.) 
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Q.     (By  Mr.  Jacobs)  :    Now,  Mr.  Elliff 


The  Court:  Just  a  moment,  coimsel.  Will  you 
let  me  read  the  letter? 

Mr.  Jacobs:     Oh,  I  beg  your  Honor's  pardon. 

The  Court  (Reading)  :     All  right. 

Q.  (By  Mr.  Jacobs)  :  Did  you  have  any  discus- 
sion with  Mr.  Hunter  regarding  this  warehousing 
arrangement  prior  to  the  receipt  of  the  letter  of 
May  4th?  A.    Yes,  sir,  I  did. 

Q.    Where  did  that  discussion  take  place? 

A.  Well,  it  was  over  a  long  period  of  time  by 
telephone.  Finally  I  made  a  trip  to  Los  Angeles 
and  talked  to  him  about  it.  [20] 

Q.     When  was  that? 

A.  It  was  prior  to  May  1st,  the  last  part  of 
April,  I  would  say. 

Q.  And  where  did  the  discussion  take  place  in 
Los  Angeles? 

A.    In  his  office  at  Beverly  Hills. 

Q.    Who  was  there? 

A.     Myself  and  hisself. 

Q.  What  was  said  and  by  whom  regarding  this 
warehousing  arrangement  on  that  occasion? 

A.  Well,  we  agreed  to  set  it  up;  that  I  was  to 
call  Mr.  Ullrich,  and  have  him  come  from  Dou- 
glass Guardian  and  inventory  the  stock  and  trade 
at  the  warehouse  at  that  time  and  to  put  it  into 
inventory;  and  we  were  to  bring  the  warehouse 
receipts  to  Los  Angeles,  or  he  was  to  forward  them 
to  Los  Angeles. 

Q.    Who    suggested   this   warehousing    arrange- 
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ment"?  A.    Possibly  I  did,  I  presume. 

Q.  Was  anything  said  in  that  conversation  re- 
garding the  occasion  for  the  warehousing  arrange- 
ment? 

A.    May  I  have  that  again,  Mr.  Jacobs? 

Q.  Was  anything  said  on  the  occasion  of  this 
discussion  in  Los  Angeles  that  you  have  just  re- 
ferred to  regarding  the  occasion,  the  purpose,  the 
object,  the  reason  for  having  a  warehousing  ar- 
rangement ? 

A.  Well,  it  was  a  case  of  protecting  Mr.  Hunter 
because  we  were  delinquent  in  our  bills,  and  also 
to  expand  the  business  somewhat.  [21] 

Q.     Now,  who  said  this? 

A.  It  wasn't  a  question  of  saying;  he  was  de- 
manding that  we  pay  up. 

Q.  Ho  was  demanding  that  you  pay  up.  And  in 
response  to  this — is  this  a  correct  statement — in 
response  to  this  demand,  you  offered  this  warehous- 
ing arrangement?  A.     That's  right,  sir. 

Q.     As  security  for  what? 

A.     For  the  money  we  owed  him. 

Q.  Now,  Avhat  account  were  you  operating  un- 
der; what  sort  of  an  account,  at  the  time  that  this 
warehousing  arrangement  was  set  up? 

A.    You  mean  the  name? 

Q.    Yes.  What  would  you  call  it? 

A.    Abbott-Lane  Pine  Supply,  I  believe. 

Q.    Was  it  an  open  account?  A.     Yes. 

Mr.  Shapro:     I  object  to  the  question.  It  calls 
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for  the  opinion  and  conclusion  of  the  witness,  was 

it  an  open  account. 

The  Court:  Well,  I  think  that  is  a  description 
the  witness  can  give.  By  "an  open  account"  you 
mean  it  was  unsecured  1 

The  Witness:     It  was  an  open  account. 

The  Court:    What?  [22] 

The  Witness:     It  was  an  open  account. 

The  Court:  And  by  an  open  account  you  mean 
an  imsecured  account? 

The  Witness:     That's  right,  sir. 

Q.  (By  Mr.  Jacobs) :  Now,  after  this  ware- 
housing— when  this  arrangement  was  set  up,  was 
there  any  discussion  as  to  the  use  of  this  arrange- 
ment and  the  warehouse  receipts  that  were  to  be 
issued  under  it  as  security  for  any  other  account 
and  the  account  you  were  operating  at  that  time? 

Mr.  Shapro:  I  object  to  that  question,  if  your 
Honor  please.  It  is  an  attempt  to  vary  a  written 
instrument  by  parole.  That  document  which  is 
Plaintiff's  Exhibit  No.  1  is  an  agreement  between 
the  parties,  and  was  accepted  by  the  witness.  Any 
discussions  prior  to  that  or  understandings  will  be 
merged  in  the  written  instrument. 

The  Court:  What  are  you  asking  for:  this  dis- 
cussion prior  to  the  date  of  this  letter,  or  subse- 
quent to  it? 

Mr.  Jacobs:  Subsequent  to  it,  your  Honor,  at 
the  time  when  this  warehouse  arrangement  actually 
went  into  effect. 

Mr.  Shapro:    If  your  Honor  please,  he  is  asking 
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questions  with  respect  to   conversations  after  the 
written   instrument  was   entered  into.   We   object 
upon  the  gi^ound  it  calls  for  hearsay  and  it  is  an 
attempt  to  vary  a  written  instrument  by  parole. 

Mr.  Jacobs:  It  isn't  an  attempt  to  vary  a  [23] 
written  instnmient  at  all.  It's  an  attempt  to  see  if 
the 

The  Court :  I  think  I  will  i:»ermit  the  discussion. 
We  T\T.ll  find  out  what  it  was. 

Q.  (By  Mr.  Jacobs)  :  Was  anything  said  about 
that? 

A.    Yes.  It  was  openly  discussed. 

The  Court:  When  did  you  have  any  conversa- 
tion after? 

The  Witness:    It  was  prior. 

The  Court:    What? 

The  Witness:    It  was  prior  to  that,  sir. 

The  Court:    It  was  prior  to  that? 

The  Witness:    Yes. 

Q.  (By  Mr.  Jacobs) :  Oh.  Xow,  am  I  correct 
in  understanding  that  there  was  no  discussion  in 
that  regard  after  these  letters  were  received? 

A.  It  was  part  of  the  agreement  that  we  would 
throAv  everything  that  was  in  the  warehouse, 
Avhether  it  came  from  Twin  City  or  other  sources, 
under  v^arehouse  receipts. 

The  Court:    That  I  don't  understand. 

The  Witness:  We  had  i^urchased  lumber  from 
other  firms  besides  Twin  City  which  wo  had  in  the 
warehouse — I  mean,  which  v;o  had  in  stock  at  the 
Pine  Supply  Company.  But  under  this  warehous- 
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ing  arrangement,  if  Mr.  Hunter  took  it  over  and 
carried    our   warehouse    receipts,    everything    pur- 
chased from  him  or  anyone  else  was  to  ero  imder 
warehouse  receipts. 

The  Court:  Well,  who  had  the  warehouse  re- 
ceipts'? [24] 

The  Witness:    He  did. 

The  Court:  Why  wasn't  it  discussed  in  the 
letter? 

The  Witness:  It  wasn't  discussed  in  the  letter. 
It  was  discussed  prior  to  the  letters  that  every- 
thing in  the  warehouse  would  be  under  warehouse 
receix)ts  which  he  would  carry  and  advance  70  per 
cent  on. 

Mr.  Shapro:  If  your  Honor  xolease,  we  move  to 
strike  the  testimony  of  the  witness  with  respect  to 
the  understanding  as  to  include  anything  but  what 
was  covered  by  the  letter  upon  the  ground  that  the 
agreements  are  merged  in  the  written  instrument. 

Mr.  Jacobs:  Well,  the  behavior  of  the  parties, 
the  actions  of  the  parties  subsequent  to  the  receipt 
of  these  letters  is  very  illuminating  as  to  what  their 
actual  understanding  was.  It  may  have  rested 
partly  in  parole,  if  your  Honor  please. 

Mr.  Shapro:  The  actions  of  the  parties,  yes,  but 
we  haven't  got  to  actions,  Vv^e  are  talking  about  con- 
versations, if  your  Honor  please. 

Mr.  Jacobs:  Well,  conversations  explain  what 
they  did. 

The   Court:     Well,  this  letter  shows  that  there 
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was  a  statement  attached  thereto.   Is  there   some 

other  part  of  this  letter  that  we  don't  have? 

Mr.  Shapro:  Plaintiff's  Exhibit  2,  your  Honor, 
is  the  enclosure,  Plaintiff's  Exhibit  2,  May  6th  let- 
ter to  the  Guardian  Warehouse.  [25] 

Mr.  Jacobs:  Despite  the  difference  in  dates,  I 
believe  counsel's  statement  is  correct. 

The  Court:  In  other  words,  Plaintiff's  Exhibit 
2,  which  is  dated  May  6th,  was  enclosed  with  the 
letter  of  May  4th? 

The  Witness:  Yes.  And  I  believe  there  was  an- 
other copy  of  this  which  I  returned,  signed  and 
returned  to  Mr.  Hunter.  Is  that  correct? 

Mr.  Shapro:     That  is  right,  we  have  it. 

The  Court:  That  is  an  extra  copy,  according  to 
that,  of  the  letter  of  May  4th  which  you  returned, 
according  t<3  the  letter? 

The  Witness:    I  had  it  signed  and  returned. 

The  Court:  Yes.  This  is  a  copy  of  the  letter  of 
May  4th.  But  what  I  am  calling  your  attention  to 
is  the  fact  that  the  letter  is  dated  May  4th  and  you 
say  this  letter  dated  May  6th  was  enclosed  as  an 
enclosure  with  that  letter? 

The  Witness:  I  can't  honestly  say.  I  know  they 
came  in  about  the  same  time  at  the  office.  But  there 
was  quite  a  bit  of  material  in  this  letter. 

Mr.  Jacobs:  It  does  seem  that  the  letter  of  May 
4th  was  not  mailed  on  the  date  that  it  bears  and 
apparently  it  was  held  up  until  this  other  letter 
had  been  prepared,  and  then  a  carbon  was  put  in. 
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That  seems  to  be  the  situation,  your  Honor.  I  am 

surmising. 

Mr.  Shapro:  That  is  our  understanding  of  the 
facts,  as  [26]  well,  your  Honor. 

Q.  (By  Mr.  Jacobs) :  I  believe  counsel  is  cor- 
rect. 

Now,  Mr.  Elliff 

Mr.  Shapro:  May  I  have  a  ruling  from  the 
Court  on  the  motion  to  strike,  your  Honor? 

The  Court:  Well,  at  the  moment,  the  motion  to 
strike  may  be  denied.  This  letter  itself  is  not  all 
inclusive  of  what  might  have  been  there.  It  says, 
"To  confirm  our  agreement  of  yesterday,  please  be 
advised  as  follows.  We  will  advance  you  70  per 
cent  of  our  invoice  price  on  all  lumber,  moldings, 
plywood  and  door  jambs  purchased  from  us." 

Mr.  Shapro:    Right. 

The  Court:    He  doesn't  talk  about  anything  else. 

Mr.  Shapro:  That  is  right.  And  that  is  the  rea- 
son why,  your  Honor,  I  am  urging  that  objection, 
namely,  that  any  conversations  that  may  have  taken 
place  between  the  witness  and  Mr.  Hunter  prior  to 
the  agreement  in  question,  which  is  the  document 
dated  May  4th,  1953,  are  merged  and  v^ould  be 
merged  as  a  matter  of  law  in  the  written  instru- 
ment. And  as  the  witness  has  told  your  Honor,  we 
have  the  copy  of  this  May  4th  letter  signed  by  the 
witness.  It  was  returned  to  us  signed  by  him.  So 
it  has  become,  in  effect,  an  agreement. 

Mr,  Jacobs:  It  isn't  an  all  inclusive  agreement. 
It  doesn't  purport  to  be  such.  And  if  there  was 
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another  understanding  collateral  to  it,  which  agree- 
ment is  entirely   [27]   consistent,  that  certainly  is 
competent  to  show  that  collateral  agreement. 

Now,  the  witness'  testimony  seems  to  be  that 
there  was  further  understanding,  although  Mr. 
Hunter  neglected  to  mention  it  in  his  letter,  to  the 
effect  that  all  of  the  merchandise  belonged — all  of 
the  stock  in  trade  of  Abbott-Lane  or  Pine  Supply 
Company,  whichever  it  was — it  was  all  a  partnership 
— should  be  put  under  this  warehousing  agreement ; 
and  if  that  is  the  case,  I  think  the  Court  ought  to 
know  it. 

The  Court:  If  there  was  such  an  agreement,  I 
am  mlling  to  hear  about  it.  But  I  Avould  like  to 
find  out  when  it  was  and  where  it  was  and  what 
they  are  trying  it  for,  because  we  haven't  got  it. 

Q.  (By  Mr.  Jacobs) :  We  will  try  and  sup- 
ply it. 

Mr.  Elliff,  what  conversation,  and  I  mean  on 
what  occasion,  did  this  conversation  occur  that  I 
related  to  the  deposit  imder  the  warehouse  agree- 
ment of  the  entire  stock  in  trade  as  you  have  men- 
tioned ? 

A.  It  was  prior  to  the  writing  of  this  letter 
because  at  the  writing  of  this  letter  all  stock  in 
trade  was  in  the  warehouse  as  of  Friday,  which 
Mr.  Hunter  had  deposited  the  warehouse  receipts. 

Q.     The  entire  stock  in  trade?  A.    Right. 

Q.  What  did  that  include  in  reference  to  the 
sources  of  it?  [28] 
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A.  It  incliided  everything  that  was  possessed 
by  Pine  Supply  Company. 

Q.     Everything  you  had?  A.    Yes. 

The  Court:    When  did  that  go  in  the  warehouse? 

The  Witness:    Prior  to  the  writing  of  this  letter. 

The  Court:    When,  how  long  prior? 

The  Witness:  I  was  in  Los  Aiigeles.  He  speaks 
of  yesterday;  that  would  have  been  Sunday,  May 
3rd.  So  it  was  May  1st,  I  presume.  It  was  on  Fri- 
day, May  1st. 

The  Court :    What  happened  on  Friday,  May  1st  ? 

The  Witness:  The  Douglass  Guardian  Ware- 
house people  inventoried  the  stock  in  trade  of  Pine 
Supply  and  wrote  out  warehouse  receixots  which  Mr. 
Hodes  and  I  endorsed  over  to  Douglass  Guardian 
Warehouse  Corporation. 

The  Court:  The  actual  warehouse  receipts  were 
given  to  Twin  City  on  May  1st? 

The  Witness :   To  Douglass  Guardian  on  May  1st. 

The  Court:  I  lost  you  there.  I  thought  you  said 
they  were  given  to  Twin  City. 

The  Witness:  In  turn,  he  was  in  turn  to  trans- 
fer them  to  Twin  City. 

The  Court :  For  how  long  a  time  had  your  stock 
of  merchandise  been  in  any  warehouse  where  there 
was  a  receipt  issued?  [29] 

The  Witness:    Concerning  this  letter? 

The  Court:    What? 

The  Witness:    Back  to  concerning  this  letter? 

The  Court:  The  letter  wasn't  written  on  May 
1st.  I  am  asking  you 
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The  Witness:  May  1st,  three  days  it  had  been 
warehouse  receipts,  three  days. 

The  Court:  How  did  it  get  in  any  warehouse? 
When  was  it  delivered  there  and  by  whom? 

The  Witness:  It  was  there  already.  I  mean  a 
warehouse  doesn't  have  to  be  there.  It  could  be 
out  in  the  field  some  place. 

Mr.  Shapro:  May  I  make  an  observation?  A 
field — what  is  called  a  field  warehouse  was  set  up 
in  Mr.  Elliff 's  premises  by  the  Douglass  Guardian 
Warehouse  on  or  about  May  1st,  1953.  A  field  ware- 
house, if  I  may  suggest — your  Honor,  are  you  fa- 
miliar with  it? 

The  Court:    Xo,  I  am  not. 

Mr.  Shapro:  A  field  warehouse  is  this:  Pt  is 
used  by  warehouse — by  public  warehouse  compa- 
nies under  the  Warehouse  Receipts  Act  of  Califor- 
nia to  designate  and  set  apart  in  the  premises  of 
the  original  owner  merchandise  property  segre- 
gated into  the  possession  of  a  warehouse  company, 
which  under  the  statute  may  then  issue  a  ware- 
house receipt. 

What  they  do  physically,  they  take  a  man's  prem- 
ises, such  [30]  as  this,  they  fence  it  off,  they  put 
up  a  wire  fence  with  a  lock,  they  put  a  warehouse- 
man in  charge,  and  everything  that  goes  inside 
there  is  covered  by  warehouse  receipts  and  is  in 
possession  of  the  warehouse  company. 

Everything  that  doesn't  go  in,  is  in  the  posses- 
sion of  the  operator  of  the  business.  That  is  Avhat 
is  commonlv  called  a  field  warehouse. 
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The  Court:    That  is  your  understanding? 

Mr.  Shapro:     That  is  right,  yes,  your  Honor. 

The  Court:    Is  that  your  understanding  of  it? 

The  Witness:    Yes,  sir. 

Q.  (By  the  Court) :  So  that  on  May  1st  there 
was  an  arrangement  made  whereby  the  stock  in 
trade  of  your  company  was  placed  within  a  sepa- 
rate enclosure  under  the  custody  of  Douglass 
Gruardian  ? 

The  Witness :    That  is  right,  sir. 

The  Court :  And  that  was  all  the  stock  and  mer- 
chandise that  you  then  had? 

The  Witness:     That's  right,  sir. 

Q.  (By  Mr.  Jacobs)  :  And  just  roughly,  Mr. 
Elliff,  what  percentage  of  that  merchandise  had 
been  purchased  from  other  sources  than  Douglass 
Guardian  Warehouse? 

Mr.  Shapro:  You  don't  mean  that;  you  mean 
Twin  City. 

Q.  (By  Mr.  Jacobs)  :  I  mean  other  than  Twin 
City  that  you 

A.  Oh,  I  would  say  roughly  in  the  neighborhood 
of  half  [31]  had  been  purchased  outside  of  Twin 
City. 

Q.     All  right,  sir. 

A.    Dollarwise,  not  in  volume,  but  dollarwise. 

Q.  Dollarmse.  Now,  did  you  receive  any  corre- 
spondence from  the  old  firm  regarding  the  state  of 
your  account  with  the  old  firm,  that  is,  the  state 
of  the  Pine  Supply  Company  account  with  the  old 
firm  subsequent  to  these  letters? 
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A.     It  is  possible.  I  don't  remember  offliand. 

The  Court :    We  will  take  a  short  recess. 
(Recess.) 

Q.  (By  Mr.  Jacobs) :  Mr.  Elliff,  you  have  testi- 
fied, as  I  understand  it,  that  you  did  receive  some, 
or  that  you  may  have  received  subsequent  letters 
from  the  old  firm  after  the  letters  that  have  gone 
into  evidence  already?  A.     I  did,  yes. 

Q.  Establishing  this  arrangement.  I  show  you 
a  letter  on  the  letterhead  of  T^^dn  City  Lumber 
Company,  dated  May  15th,  1953,  signed  by  Twin 
City  Lumber  Company  by  J.  W.  Hunter,  and  ask 
you  whether  you  received  that  letter. 

A.     Yes,  sir,  I  did. 

Q.  And  is  that  Mr.  LIunter's  signature  at  the 
foot  of  the  letter? 

Mr.  Shapro:  Your  Honor,  I  have  examined  all 
of  the  letters  that  counsel  has.  They  were  all  re- 
ceived by  him  in  the  ordinary  course.  They  all  are 
authentic  letters  from  [32]  the  defendant. 

Mr.  Jacobs:  That  saves  a  great  deal  of  time.  I 
thank  you,  counsel. 

The  purpose  of  offering  that  group  of  letters, 
your  Llonor,  is  to  show  that  Twin  City  Lumber 
Company  was  very  much  dissatisfied  mth  the  status 
of  the  account.  The  letters  —  the  letter  of  May 
15th 

The  Court:    13th'? 

Mr.  Jacobs:  15th,  sir;  that  v/as  just  prior  to 
the  dissolution;  the  letter  of  May  28th,  that  was 
just  at  the  time  of  the  dissolution  or  immediately 
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after  it.  June  5th,  June  17th,  another  of  June  17th, 
and  a  letter  of   September  21,   1953,  all  of  1953, 
all  signed  by  Mr.  Hunter. 

They  speak  of  themselves,  and  I  offer  them  in 
as  a  group. 

The  Court:  The  six  letters  may  be  admitted  and 
marked. 

(Whereupon  the  foregoing  six  letters  was 
marked  Plaintiff's  Exhibit  No.  3  and  received 
in  evidence.) 

Mr.  Jacobs:  Let  m.e  say,  of  course,  the  red  un- 
derscoring in  those  letters  is  mine,  your  Honor.  I 
did  not  at  the  time  have  any  idea  that  I  was  going 
to  have  to  introduce  them  in  evidence. 

Q.  Mr.  Elliif,  was  Mr.  Hunter  the  only  person 
with  whom  you  dealt  in  doing  business  with  the 
old  firm  subsequent  to  the  dissolution  of  the  part- 
nership? A.     No,  sir.  [33] 

Q.  Who  else  did  you  deal  mtii  in  dealing  with 
the  old  firm,  what  other  individuals? 

A.  Mr.  Howard  Collins  and  Mr.  William  Ram- 
sey. 

Q.     What,  if  you  know,  was  their  position  in  it? 

A.  I  was  given  to  understand  that  they  were 
partners. 

Q.  I  see.  Now,  did  you  have  any  conversations 
with  Mr.  Hunter  or  either  of  the  two  gentlemen 
you  have  just  mentioned,  subsequent  to  the  disso- 
lution of  the  iiartnership,  regarding  your  financial 
affairs?  A.     Only  Mr.  Hunter,  I  would  say. 

Q.     Only  Mr.  Hunter? 
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A.     Only  Mr.  Hunter. 

Q.  What  conversation  did  you  have  with  him 
subsequent  to  May  15th? 

A.  It  was  the  time  I  proposed  the  warehouse, 
the  Douglass  Guardian. 

Q.  Xo.  I  mean  subsequent  to  that  conversation, 
Mr.  Elliff,  did  you  have  any  with  him  after  that? 

A.    After  that? 

Q.    Yes.  A.    Yes,  sir. 

Q.     And  when  did  that  take  place? 

A.  I  am  relying  on  my  memory  here.  I  believe 
it  was  in  August  of  '53. 

Q.    And  where  did  that  take  place?  [34] 

A.  At  Twin  City  Limiber  Company's  office  on 
Market  Street  here  in  San  Francisco. 

Q.     Now,  who  was  present  there? 

A.  Mr.  Hunter,  I  believe  Mr.  Ramsey  was  out 
of  the  office  at  that  time,  and  Mr.  Collins, — I  am 
not  certain — and  Mr.  Joel  Baum. 

Q.  What  was  Mr.  Baimi's  relation  to  you,  Mr. 
Ellife? 

A.  He  is  a  certified  public  accountant  and  was 
making  an  audit  of  the  dissolution  and  of  Pine 
Supply  as  it  stood  at  that  time. 

Q.    Was  he  your  auditor?  A.     Yes,  sir. 

Q.     Of  your  business,  I  mean  ?  A.    Yes,  sir. 

Q.  And  what  was  said  and  hy  whom  on  that 
occasion  regarding  your  financial  condition? 

A.  We  had — I  had  gone  to  Mr.  Hunter  to  re- 
quest him  to  work  out  a  more  workable  agreement 
than  what  we  were  working  under,  and  more  or 
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less  relate  to  him  the  circumstances  of  the  com- 
pany at  that  time.  His  answer  was  that  he  would 
think  it  over.  He  was  on  his  way  to  Canada,  and 
think  it  over  and  give  him  an  answer  at  a  later 
date  on  his  return. 

The  Court:  Mr.  Elliff,  now  please  give  us  what 
was  said.  Substantially,  what  did  you  tell  him  about 
your  financial  condition,  if  you  told  him  anything? 

The  Witness:  I  told  him  it  wasn't  good,  which 
he  was  quite  aware  of. 

The  Court :  What  did  you  tell  him,  please,  about 
the  financial  condition?  That  is  the  question  now. 

The  Witness:  I  answered  it  before  by  saying 
that  I  told  him  about  the  circumstances  of  the 
company. 

The  Court:  That  doesn't  mean  anything  to  me. 
I  v^ant  to  find  out  what  you  told  him. 

The  Witness:  Well,  I  was  complaining  about 
the  interest  rates  that  we  were  paying  and  asked 
him  to  assist  us,  which  he  answered  he  would  think 
over.  I  turned  more  or  less  the  facts  of  the  case 

The  Court:    What? 

The  Witness:  Of  finances,  the  assets,  the  lia- 
])i]ities.  the  delinquent  payments 

The  Court:  What  did  you  tell  him,  please,  Mr. 
Elliff?  That  is  what  I  am  trying  to  find  out. 

Q.  (By  Mr.  Jacobs)  :  What  did  you  tell  him 
the  assets  were,  what  did  you  tell  him  the  liabilities 
were  ? 

A.  I  can't  recall  that  because  Mr.  Baum  had  the 
figures  on  it. 
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Q.  Did  Mr.  Baiim  present  this  information  to 
Mr.  Hunter  on  that  occasion? 

A.     Verbally,  yes. 

Q.  Verbally.  Now,  how  was  this  information 
compiled,  Mr.  Elliff?  [36]  Did  you  assist  in  com- 
piling if?  A.     Yes,  sir. 

Q.  And  state  whether  or  not  it  was  —  as  to 
the  correctness  of  the  information,  what  can  you 
tell  us? 

A.  It  was  as  accurate  as  we  could  actually 
place  it. 

Q.    I  see.  Now 

The  Court:  Do  you  expect  to  develop  what  was 
this  by  another  witness? 

Mr.  Jacobs:  Yes,  your  Honor.  I  am  just  laying 
the  foundation  of  it. 

The  Court:  I  want  to  call  your  attention  to  the 
fact  that  I  haven't  got  it  from  the  mtness. 

Mr.  Jacobs:    I  understand  that,  your  Honor. 

Q.     Can  you  give  it  to  us,  Mr.  Elliff? 

A.  Well,  we  discussed  the  accounts  receivable 
in  dollars  and  cents.  What  they  were,  I  don't  recall. 
Somewhere  around  $17,000.00,  I  believe,  at  that 
time.  AVe  discussed  the  money  that  we  owed  Twin 
City  on  releases  that  were  delinquent.  We  discussed 
the  factory  setup  wherein  I  could  sell  the  paper 
and  in  turn  convert  it  to  cash,  which  would  facili- 
tate me  paying  Mr.  Hunter  that  much  faster,  which 
he  was  very  definitely  interested  in,  because  he 
couldn't  see  how  he  could  survive,  and  he  stated 
so,  without  it,  because  I  couldn't  afford  to  carry 
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the  accounts  receivable.  I  didn't  have  that  kind  of 
capital.  It  was  of  great  concern,  both  to  myself 
[37]  and  Mr.  Hunter.  It  was  discussed  at  great 
length  at  that  time. 

Q.  And  was  any  mention  made  of  what  the  net 
worth  of  the  business  was? 

A.  I  believe  Mr.  Hunter  requested  that  and  Mr. 
Baum  and  I  both  agreed  that  we  would  give  it 
to  him  in  writing  at  the  time  he  returned  from 
Canada. 

Q.     Did  you  ever  do  that? 

A.  I  believe  the  end  came  too  fast  for  us  to 
ever  get  a  complete  report  to  him. 

Q.  In  other  words,  you  did  not  do  it,  is  that 
right  ? 

A.  I  don't  recall  ever  giving  it  to  him  in  writing, 
no,  sir. 

Q.  Now,  do  you  know  at  the  present  time  what 
the  total  amount  in  money  of  the  assets — of  the 
value  of  the  assets  of  that  business  were  at  that 
time? 

Mr.  Shapro:  May  I  have  the  question  read,  if 
your  Honor  please? 

The  Court:    Read  the  question. 

(Question  read  by  reporter.) 

Mr.  Shapro:  I  object  to  that  question  upon  the 
ground  it  calls  for  the  oiDinion  and  conclusion  of 
the  witness,  your  Honor.  We  haven't  found  out 
what  the  assets  were  yet. 

The  Court :  Do  you  mean  the  book  value,  counsel  ? 
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Mr.  Jacobs:  Yes,  your  Honor,  that  is  exactly 
what  I  mean. 

The  Court:  Or  vakie,  his  purse  price,  is  that 
what  you  mean?  [38] 

Mr.  Jacobs:  Yes.  I  think  that  would  be  the  book 
value  of  it. 

Q.  You  kept  your  books  on  a  purchase  basis, 
didn't  you?  A.    We  did. 

Q.  Do  you  know  what  the  total  assets  added 
up  to? 

The  Court:  The  objection  may  be  overruled  to 
his  question.  Go  ahead. 

A.  It  hasn't  improved  any  since  the  time  the 
first  audit  was  made,  as  I  recall. 

Q.  (By  Mr.  Jacobs) :  Well,  that  isn't  exactly 
the  question.  Do  you  know  what  the  amount  was? 

A.     No,  sir,  I  don't. 

Q.  Can  you  give  it  to  us  in  round  figures,  ap- 
proximately ? 

A.     I  would  be  something  if  I  did. 

Q.  I  see.  All  right.  We'll  have  to  get  it  from 
Mr.  Baum,  then. 

Now,  Mr.  Hunter  subsequently  returned  from 
Canada,  I  think  you  said,  and  did  you  have  a  con- 
ference with  him  after  his  return  ? 

A.     Only  a  letter,  I  believe. 

Q.    A  letter  from  him? 

A.    From  him,  yes,  sir. 

Mr.  Jacobs:  I  think  that  may  be  one  of  the 
letters  that  I  have  just  introduced,  your  Honor. 
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The  Court:  I  have  not  had  an  opportunity  to 
read  those. 

Mr.  Jacobs:    Of  course  not. 

Q.  Do  you  recall  the  approximate  date  of  the 
letter  that  you  have  just  referred  to? 

A.  It  would  have  to  be  in  the  latter  part  of 
August  or  the  first  of  September. 

Q.  I  will  show  you  this  letter  which  is  a  part 
of  Plaintiff's  Exhibit  3  and  dated  September  21, 
1953,  and  ask  you  if  that  is  the  letter  that  we  have 
just  referred  to? 

A.    May  I  have  time  to  read  it? 

The  Court:    Yes. 

The  Witness:  Yes,  sir,  I  ]3elieve  this  is  the 
letter. 

Q.  (By  Mr.  Jacobs)  :  In  other  words,  the  letter 
that  you  have  referred  to  is  a  letter  included  in 
Plaintiff's  Exhibit  3  which  was  dated  September 
21st,  is  that  right? 

A.     That  is  the  letter,  that  is  right. 

Mr.  Jacobs:  That  is  the  last  of  that  grouj)  of 
letters,  your  Honor.  It  speaks  for  itself. 

The  Court :    Very  well. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Elliff,  I  direct  your 
attention  to  the  time  about  the  end  of  August,  1953, 
and  I  ask  you  to  tell  us  what  was  the  basis  of  your 
dealings  with  the  Twin  City  Company,  I  mean  the 
old  firm,  at  that  time ;  what  accounts  did  you  carry 
with  them? 

The  Coui-t:    What  accounts?  [40] 

Q.     (By  Mr.  Jacobs)  :  What  account  or  accounts? 
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Mr.  Shapro:  I  object  to  that  question  on  the 
ground  it  calls  for  the  opinion  and  conclusion  of 
the  witness. 

The  Court:  I  don't  quite  understand  the  wit- 
ness. "What  accounts  did  you  carry  with  Twin 
City?" 

Mr.  Jacobs:    Yes,  he  had  an  open  account. 

Q.  Did  you  have  any  other,  that  is  what  I  am 
driving  at?  A.    Warehouse  account. 

Q.  You  had  a  warehouse  account  and  an  open 
account  ? 

A.  Correct.  Well,  they  were  actually  basically 
one  and  the  same. 

Q.  I  see.  Now,  at  that  time,  up  to  that  point, 
how  had  you  made  your  payments  to  Twin  City 
Company,  in  what  form? 

A.  I  would  order  lumber.  They  would  ship  lum- 
ber. They  would  take  the  total  amounts  of  that 
invoice  and  credit  me  with  70  per  cent.  I,  in  turn, 
had  30  days  to  pay  them  the  30  per  cent. 

Q.  And  how  did  you  make  the  payment  when 
payment  was  made?  A.     By  check. 

Q.  B}"  check.  Brawn  on  the  Pine  Supjily  Com- 
pany account?  A.    Yes,  sir. 

Q.  (By  the  Court)  :  Wliat  happened  to  the  70 
per  cent? 

A.  Then  as  we  would  release  the  materials  from 
the  warehouses,  for  shipment  to  customers,  when 
we  reached  the  total  of  $2,000.00  released  on  pur- 
chase price,  not  on  sales  price,  [41]  I  was  to  for- 
ward the  $2,000.00,  or  whatever  the  weekly  release 
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money  would  he — it  would  be  one  or  two — to  Tmn 

City  Company. 

Mr.  Sliapro:  Your  Honor,  that  is  not  respon- 
sive to  your  Honor's  question  which  was:  What 
happened  to  the  70  per  cent? 

The  Witness:  It  became  the  property  of  Twin 
City  Company. 

Q.  (By  the  Court) :  What  became  the  property 
of  Twin  City?  A.     The  70  per  cent. 

The  Court:    Well 

The  Witness:  But  how  I  repaid  it:  I  thought 
that  is  what  you  wanted  to  knov\\ 

The  Court:  Let's  say  there  is  an  invoice  of 
$1,000.00,  you  paid  them  $300.00  on  that  invoice? 

The  Witness:    That's  right. 

The  Court:     And  you  owed  them  $700.00? 

The  Witness:    Right,  sir. 

The  Court:  Well,  now,  how  was  that  $700.00 
charged  against  you?  Were  you  billed  for  it  and 
you  paid  it  whenever  you  resold  the  hunber  out 
of  the  warehouse;  is  that  what  you  mean? 

The  Witness:  That  is  exactly  what  I  mean,  sir. 
It  was  invoiced  at  30  per  cent  at  the  time  of  the 
invoice  that  they  had  a  copy  of.  It  would  be  very 
easy  to  explain.  At  the  top  of  the  invoice  it  would 
explain  that  30  per  cent  was  due  in  30  days  and 
70  per  cent  was  to  be  T\a'itten  on  warehouse  re- 
ceipts. [42] 

The  Court :  And  it  was  to  be  paid  upon  release 
from  the  warehouse  when  you  sold  the  customer, 
is  that  what  you  mean? 
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The  Witness:    That  is  exactly  right. 

The  Court:  And  yoii  made  them  full — or,  that 
is,  if  you  took  $2,000.00  out,  you  paid  $2,000.00? 

The  Witness:     Right,  sir. 

Mr.  Jacobs:  This  will  be  much  clearer  when  we 
get  these  exhibits  in  evidence,  your  Honor.  But  at 
the  present  time,  to  clarify  the  witness'  testimony, 
I  will  show  him  some  photostats  of  specimen  in- 
voices. 

Q.  I  am  showing  you,  Mr.  Elliff,  a  photostat 
of  what  purports  to  be  an  invoice  of  Twin  City 
Lumber  Company,  by  purporting  to  be  sold  to  Pine 
Supply  Company,  Ponderosa  pine  rough.  Is  that 
a  fair  specimen  of  the  invoices  which  you  have  just 
referred  to?  A.     That  is  a  fair  specimen. 

Q.  And  did  they  all  come  to  you  with  the  nota- 
tions written  in,  ''30  per  cent  cash  advance  10  days 
after  receipt  papers,  l:)alance  in  accordance  with 
warehousing  agreement"? 

A.     That  is  right,  sir. 

Q.     Is  that  right?  A.     They  did. 

Mr.  Jacobs:  We  will  ask  that  this  be  marked 
for  identification  at  the  present  time,  your  Honor. 
I  am  going  [43]  to  offer  it  as  a  whole. 

The  Court:    It  may  be  admitted. 

(Whereupon  the  foregoing  document  was 
marked  Plaintiff's  Exhibit  No.  4  for  identifi- 
cation.) 

Q.  (By  Mr.  Jacobs)  :  Were  all  of  the  checks 
that  you  have  mentioned  paid  on  presentation? 

A.    No. 
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The  Court :  Read  that  question.  I  didn't  hear  it. 
(Question  read.) 

Q.  (By  Mr.  Jacobs) :  Referring  to  the  period 
during  which  the  Pine  Supply  Company  was  doing 
business  imder  that  name  down  to  say  the  6th  of 
October,  1953,  how  many  of  the  checks,  or  rather 
what  was  the  amount,  if  you  can  tell  us,  of  the 
checks  that  you  gave  the  old  firm  that  were  not 
paid  on  presentation'? 

A.    Will  round  figures  be  satisfactory? 

Q.     Yes.  A.     Roughly  $10,000.00. 

Q.     What  became  of  those  checks'? 

A.  After  the  signing  of  the  trustee  agreement, 
they  were  to  return  them,  but  I  have  never  seen 
them  since. 

Q.  Now,  you  speak  of  the  trustee  agreement. 
Did  you  have  a  conference  with  Mr.  Ramsey  in  the 
office  of  the  Pine  Supply  Company  at  San  Jose 
at  or  about  the  end  of  August,  1953'? 

A.     September,  I  believe,  sir;  yes,  I  did. 

Q.  About  early  in  September.  Can  you  give  us 
[44]  the  approximate  date'? 

A.  It  was  two  weeks  prior  to  the  signing  of  the 
trustee  agreement.  That  is  as  near  as  I  can  give 
you. 

Q.     I  see.  And  who  was  present  on  that  occasion? 

A.  Mr.  Ramsey,  myself  and  Mr.  Baum,  I  be- 
lieve. 

Q.  And  on  that  occasion,  what  was  said  and  by 
whom  regarding  the  status  of  your  account  with 
the  old  firm? 
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A.  Mr.  Ramsey  had  been  sent  as  an  agent  of 
Tmn  City  Company  to  examine  the  books  and  the 
accounts  receivable  and  the  inventory  of  Pine 
Supply. 

Q.     Did  he  say  so? 

A.     Yes,  I  believe  he  did. 

Q.     And  did  he  do  so?  A.    He  did. 

Q.  Now,  were  you  and  Mr.  Baum  present  when 
he  did  so? 

A.     Absolutely.  We  assisted  him. 

Q.  What  did  he  actually  examine  of  your  rec- 
ords on  that  occasion? 

A.  Well,  we  opened  it  entirely  to  him.  I  mean 
all  the  accounts  receivable  ledger,  accounts  payable, 
and  general  status  of  the  financial  situation  of  the 
Pine  Supply  Company  as  a  whole. 

Q.  Did  your  accounts  payable  report  the  names 
of  all  of  your  creditors? 

A.     Yes.  It  was  very  accurate.  [45] 

Q.  That  is  of  the  creditors  having  to  do  with 
the  business?  A.     Yes. 

Q.  Now,  did  you  at  that  time  have  other  credi- 
tors who  were  not  involved  in  that  l)usiness;  I 
mean,  who  weren't  creditors  because  of  their  busi- 
ness dealings  with  you  under  the  name  of  Pine 
Supply  Company? 

A.     I  personally  had  creditors,  yes. 

Q.     That  is  what  I  mean.  Who  would  that  be? 

Mr.  Shapro:  I  object,  if  your  Honor  please,  no 
proper  foundation  has  been  laid,  namely,  that  the 
declaration  of  these  other  creditors  was  made  in 
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the  presence  of  the  defendant  who  at  that  time  was 

represented  by  Mr.  Ramsey. 

Mr.  Jacobs:    I  don't  understand 

The  Court:  The  question  of  insolvency  or  not, 
doesn't  the  question  of  all  his  creditors  come  in? 

Mr.  Shapro:  I  understood  that  the  purpose  of 
his  question  was  to  show  knowledge  of  insolvency. 

Mr.  Jacobs:  We  are  showing  knowledge  of  a 
part  of  the  information.  We  have  to  show  that  they 
knew  it  all. 

Mr.  Shapro:  If  it  was  only  for  the  purpose  of 
showing  insolvency,  I  will  withdraw  the  objection. 

Mr.  Jacobs:  It  is  for  the  purpose  of  showing 
that,  and  it  is  for  the  purpose  of  showing  that 
there  were  creditors  at  the  time  of  the  bankruptcy. 

Q.  Are  these  personal  creditors  that  you  have 
referred  to*?  [46]  A.     Well,  banks 

The  Court:    What? 

A.  I  had  a  note  at  the  bank.  I  was  building  a 
house.  I  had  numerous  amounts  owed  by  sub- 
contractors. I  owed  some  money  in  regards  to  Coast 
Range  Lumber  Company. 

The  Court:    I  didn't  get  that  last. 

A.     Coast  Range  Lumber  Company. 

The  Court:    Who  did  you  owe  on  that  one  to? 

A.     To  Charles  Lannon. 

Q.  (By  Mr.  Jacobs) :  Is  he  the  man  you  men- 
tioned before  who  was  present  at  the  conference 
that  you  have  just  referred  to  in  Mr.  Hunter's 
office  in  Los  Angeles?  A.    Yes,  sir. 

Q.    How  alDout  Mrs.  Lannon? 
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A.    Mrs.  Lannon,  yes,  sir. 

Q.  What  did  you  owe  her  in  round  figures  at 
that  time? 

A.  I  couldn't  honestly  tell  you,  but  it  was  in 
excess  of,  I'd  say,  of  $12,000.00. 

Q.  (By  the  Court) :  Was  that  represented  by 
any  writing?  A.    Yes,  sir. 

Q.     Well,  what  writing? 

A.     I  had  signed  a  note. 

Q.  You  had  to  sign  notes  in  the  amount  of 
$12,000.00?  A.     Or  better. 

Q.  (By  Mr.  Jacobs)  :  Part  of  that  was  secured, 
was  it  not?  [17] 

A.     At  that  time,  in  September? 

Q.    Yes. 

A.  Yes,  by  the  property  on  Mount  Hamilton 
Road. 

Q.    And  was  it  all  secured? 

A.     The  security  wouldn't  warrant  the  amount. 

Q.  You  mean  that  the  property  wasn't  sufficient 
to  secure  it  all?  A.     No. 

Q.  Now,  did  you  have  any  conversation  with 
Mr.  Ramsey  at  that  time  regarding  what  action,  if 
any,  the  old  firm  was  going  to  take? 

A.    Yes,  I  did. 

Q.     Give  us  the  substance  of  that  conversation. 

A.  Well,  it  went  on  for  a  vv'eek,  Mr.  Jacobs, 
these  conversations.  Finally  I  was  told  to  lock  the 
warehouse. 

Q.    Who  told  you  that  ?  A.  By  Mr.  Ramsey. 

Q.    Well,  give  us  the  substance  of  the  conversa- 
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tion  that  you  had  with  Mr.  Ramsey  on  that  occa- 
sion. 

Mr.  Shapro:  Which  occasion,  at  the  meeting  in 
his  office  ? 

Q.  (By  Mr.  Jacobs)  :  Let  us  say  in  the  course 
of  these  daily  conversations  extending  over  a  pe- 
riod of  a  week,  can  you  distinguish  between  them? 

A.  That  particular  one  I  can,  because  it  was 
pretty  disturbing,  that  is,  the  final  analysis  of 
everything  we  [48]  discussed  during  the  week.  And 
he  told  me  to  lock  the  warehouse  and  there  was  a 
question  of  some  checks  they  were  holding.  And  we 
went  to  the  bank,  I  believe,  on  that  particular  occa- 
sion and  it  was  there  that  I  offered  him  the  keys  to 
the  warehouse. 

Q.    What  bank  are  you  referring  to? 

A.     The  Hester  Branch,  Bank  of  America. 

Q.     Did  anybody  go  with  you? 

A.    Mr.  Baum  was  present  at  that  time. 

Q.  I  see.  Was  there  any  discussion  on  that  occa- 
sion or  any  of  these  previous  occasions  that  you 
have  just  referred  to  regarding  the  new  arrange- 
ment with  the  Twin  City  Company? 

A.  I  stated  to  Mr.  Ramsey  that  I  could  not  con- 
tinue to  oj)erate  imder  the  domination  of  Twin 
City.  Something  would  have  to  be  done. 

Q.    And  what  was  his  reply? 

A.  He  said  that  they  didn't  want — I  told  him 
that  as  far  as  I  was  concerned,  that  any 

The  Court:  I  can't  understand  you.  Keep  your 
voice  up. 
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A.  I  told  Mm  that  as  far  as  I  was  concerned, 
that  Twin  City  Company  were  in  the  wholesal- 
ing  ■ 

Q.  (By  Mr.  Jacobs) :  Again  I  ask  you  what 
was  his  reply*? 

A.  He  stated  that  they  weren't  interested  in  be- 
ing in  the  wholesale — in  that  particular  phase,  in 
the  wholesale  lumber,  l)ut  not  in  small  quantities. 

Q.     Did  he  make  any  suggestion  to  you? 

A.     No,  not  on  that  occasion. 

Q.  Was  there  any  discussion  about  a  new  ar- 
rangement on  that,  or  any  occasion  that  you  have 
referred  to  already  in  the  course  of  these  conver- 
sations ? 

A.  Not  at  that — not  at  that  particular  meeting 
in  front  of  the  bank,  no. 

The  Court:     Let's  take  a  recess  at  this  time. 

May  I  ask  if  counsel  has  any  idea  as  to  how 
long  this  case  Avill  take? 

Mr.  Jacobs :  I  have  estimated,  your  Honor,  three 
days.  I  still  think  the  estimate  is  pretty  good. 

The  Court:    Three  days.  What  do  you  think? 

Mr.  Shapro :  In  view  of  the  fact  that  we  haven't 
com^oleted  the  testimony  of  Mr.  Elliff,  I  am  forced 
to  agree  with  counsel.  It  is  a  blow  to  my  optimism, 
your  Honor.  I  had  hoped  it  could  be  disx)osed  of 
in  two. 

The  Court:    All  right. 

Mr.  Jacobs:  I  will  guarantee  speed  as  far  as 
we  can  give  it  to  your  Honor  without  leaving  out 
the  crux  of  our  case. 
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The  Court:  You  can't  rely  on  a  guarantee  of 
that  kind  very  much. 

Mr.  Jacobs :    In  other  words,  we  will  do  our  best. 
The  Court:    All  right.  Two  o'clock. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  this  day.)  [50] 

Afternoon  Session— 2:00  O 'Clock  P.M. 

Mr.  Jacobs:  If  your  Honor  please,  there  are 
three  attorneys  here  and  they  all  have  full  calendars 
for  tomorrow.  If  the  other  parties  have  no  objec- 
tion— I  understand  opposing  counsel  has  none — I 
would  like  to  call  them  out  of  order  so  that  they 
can  get  away. 

The  Court:    Very  well. 

HENRY  ROBIDOUX 

called  as  a  witness  on  behalf  of  the  plaintiff,  sworn. 

Direct  Examination 

The  Court:     State  your  name,  please. 

The  Witness:     My  name  is  Henry  Robidoux. 

Q.  (By  Mr.  Jacobs) :  And  you  are  a  member 
of  the  State  Bar  of  California?  A.     I  am. 

Q.     And  were  such  throughout  October  of  1953? 

A.     I  was. 

Q.  Were  you  emx^loyed  during  that  month  or 
thereabouts  as  attorney  for  Mrs.  Pearl  K.  Lannin? 

A.     I  was. 

Q.    In  what  connection? 

A.  I  was  employed  by  Mrs.  Lannin  to  examine 
some  papers  and  advise  her  in  connection  with  a 
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matter  of  her  signing  or  guaranteeing  a  promissory 
note  that  was  to  be  signed  by  her  [51]  son-in-law, 
Mr.  Ellife. 

Q.  And  to  wiiom  was  the  note  made  payable,  do 
yon  know? 

A.     Twin  City  Lumber  Company,  as  I  recall. 

Q.  And  were  there  any  other  documents  in- 
volved in  that  transaction,  as  you  now  recall? 

A.  Yes.  There  was  a  promissory  note  that  Elliff 
and  his  wife  were  to  sign  and  in  which  Mrs.  Lan- 
nin,  as  I  recall,  was  to  guarantee.  There  was  an 
agreement,  a  trustee  agreement,  to  accompany  that. 
And  then  there  were  some  warehouse  receipts  to  be 
assigned  to  Mrs.  Lannin. 

Q.  Now,  what  were  you  employed  to  do  pre- 
cisely ? 

A.  To  examine  the  note,  to  examine  the  trust 
agreement,  and  to  ad\dse  Mrs.  Lannin  regarding 
her  position  in  signing  this  promissory  note. 

Q.  And  when  were  you  so  employed,  Mr.  Robi- 
doux? 

A.  Well,  I  don't  recall  the  exact  date.  My  best 
recollection  is  that  it  was  just  shortly  a  day  or  two, 
or  maybe  three  days  before  the  date  that  the  note 
would  bear  or  the  trustee  agreement.  As  I  recall, 
the  period  of  the  employment  before  the  executing 
of  the  papers  was  just  a  short  time,  two  or  three 
days,  only. 

Q.  Now,  did  you  give  her  the  advice  that  you 
were  employed  to  give? 

A.    I  gave  her  advice,  yes. 
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Q.  And  preliminary  to  giving  her  the  ad\dce, 
did  you  examine  the  documents?  [52] 

A.     I  did. 

Q.  And  what  other,  if  any,  investigation  did 
you  make? 

A.  Mr.  Louis  Pasquinelli,  an  attorney  in  San 
Jose,  represented  Mr.  Elliff.  Mr.  ElUff  had  an 
accoimtant,  I  believe  his  name  was  Baum,  I  believe 
it  was.  I  knew  Mr.  Pasquinelli  very  well.  I  in- 
quired of  him  as  to  what  assets  the  Pine  Lumber 
Company — that  was  the  name  that  Mr.  Elliff  was 
doing  lousiness  under,  as  I  recall. 

Q.    Pine  Supply  Company? 

A.  Pine  Supply  Company,  as  to  what  assets 
Pine  Sujoply  Company  had. 

Q.  And  did  you  inquire  also  regarding  liabili- 
ties? A.     I  did. 

Q.    And  vdiat  information  did  you  receive? 

Mr.  Shapro:  Just  a  moment.  I  object  to  that 
question,  if  your  Honor  please,  on  the  gTound  it 
calls  for  hearsay,  no  proper  foundation  has  been 
laid  showing  that  the  defendant.  Twin  City  Lumber 
Company,  was  in  any  way  present  or  represented 
in  connection  with  this  conference. 

Mr.  Jacobs:  Our  theory  in  that  regard,  your 
Honor,  is  simply  this:  that  if  these  people — of 
course,  we  have  not  made  the  connecting  proof  and 
we  ^Yill  make  it — our  contention  is  that  this  entire 
transaction  was  concerted  between  Twin  City  Lum- 
ber Company  and  the  bankrupt.  And  that  what  was 
said  [53]  by  the  bankrupt's  attorney  consequently 
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was  as  much  a  part  of  this  alleged  fraud  as  what 
was  said  by  any  reioresentative  of  the  Twin  City 
Company  itself.  If  we  are  successful  in  sho^Ying 
that  they  did  concert  this  plan,  then  I  respectfully 
submit  that  the  information  that  he  received  from 
Twin  City  Company — from  the  bankrupt's  attorney 
— is  material  to  this  cause  of  action. 

Mr.  Shapro :  Your  Honor,  but  he  is  jumping  the 
gmi.  Our  objection  is  leased  upon  the  ground,  if 
your  Honor  x)lease,  that  no  proper  foundation  has 
been  laid.  Now,  was  tliis  mtness  called  upon  to 
testify  what  the  attorney  for  Mr.  Elliff  told  him 
not  in  the  presence  of  any  representative  of  Twin 
City  Lumber  Company? 

Mi\  Jacobs:  I  will  have  to  admit  that  we  have 
not  had  the  opportunity  to  lay  the  foundation  be- 
cause we  are  calling  this  witness  out  of  order.  I 
would  ask  this:  that  the  testimony  be  received  sub- 
ject to  our  connecting  it  up  in  that  manner. 

Mr.  Shapro:  Your  Honor,  this  is  such  a  ^dtal 
part  of  an  accusation,  the  charge  of  fraud  in  this 
case,  that  I  respectfully  submit  that  we  are  entitled 
to  have  the  proof  in  an  orderly  tvith  respect  to  at 
least  the  foundation. 

Now,  it  is  possible,  perhaps,  that  the  foimdation, 
if  any,  may  be  laid  l^y  others  than  that  witness — 
and  he  mai/  the  last  of  the  three  lawyers  instead 
of  the  first,  I  don't  know — but  when  I  agreed  that 
these  witnesses  be  called  out  of  order,  [54]  I  did 
not  waive  any  right  to  require  orderly  proof  of  the 
evidence  from  the  witness  himself. 
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Mr.  Jacobs:  We  don't  dispute  counseFs  state- 
ment that  the  proj^er  foundation  has  not  been  laid, 
your  Honor.  I  do  think  that  it  may  be  apx3ropriate 
to  take  the  witness'  testimony  and  then — there  is 
no  jury  here — and  the  Court  will  naturally  disre- 
gard it  if  the  Court  finds  it  incompetent,  or  it  can 
be  stricken  out.  We  make  no  objection  unless  the 
proper  fomidation  has  been  laid.  We  think  we  have 
the  evidence  with  which  to  lay  it.  I  did  want  to 
avoid  the  necessity  of  calling  Mr.  Robidoux.  I 
had  expected  Mr.  Elliff 

T]ie  Court:  I  would  x:>refer  to  have  it  in  the 
prox^er  order.  But,  by  reason  of  the  fact  that  the 
counsel  is  here  from  San  Jose,  I  would  like  to  con- 
sult his  convenience.  Also,  it  might  be  that  such 
testimony  as  might  be  later  found  to  be  prox^er,  if 
it  was  connected  up,  might  be  received  subject  to 
a  motion  to  strike.    I  will  receive  it  on  that  basis. 

Mr.  Jacobs :    Thank  you,  sir. 

Q.  Now,  may  we  have  your  answer  to  that  ques- 
tion, Mr.  Robidoux,  what  information  was  given  to 
you  when  you  called  on  Mr.  Pasquinelli?  What 
infoimation  did  Mr.  Pasquinelli  give  you  in  regard 
to  the  condition  that  is  concerned? 

A.  May  I  refer  to  some  notes  that  I  made  at 
that  time? 

Q.    If  you  need  to  prompt  your  memory. 

A.  The  information  I  received  at  that  time  was 
that  the  [55]  Pine  Supx^ly  Company  had  accounts 
receivable  in  the  neighborhood  of  $24,798.80. 

The  Court:    Give  me  that  figure  again. 
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A.  $24,798.80.  I  was  also  given  the  informa- 
tion that  the  inventory  amounted  to  around 
$24,492.00.  That  was  figured  at  cost.  And  I  was 
given  to  understand  that  the  accounts  payable 
amounted  to  around  $11,000.00.  And  then  taking 
into  consideration  this  $28,000.00  note,  it  would 
fix  the  liabilities  at  around  $39,000.00. 

Q.  (By  Mr.  Jacobs)  :  I  think  you  have  already 
said  that  you  did  examine  the  trust  agreement  as 
well  as  the  note  before  you  gave  your  advice  to  your 
client? 

A.  I  examined  the  trust  agreement,  as  I  re- 
member. As  I  remember,  the  trust  agreement  was 
prepared  in  Mr.  Pasquinelli's  office  and  I  examined 
it  in  his  office.  It  was  late  in  the  afternoon  and  it 
was  ])eing  prepared.  I  went  to  his  office  and  ex- 
amined it  there. 

Q.  What  was  subsequently  done  with  it,  if  you 
know  ? 

A.  I  examined  the  trust  agreement  and  as  I 
recall,  I  went — I  took  the  trust  agreement  and  the 
note  to  Mrs.  Lannin's  residence  late  that  afternoon, 
which  was  evening,  really,  around  5 :00  o'clock  or  so. 
There  I  went  over  the  documents  with  her  and  as 
I  recall  she  signed  them  there. 

Q.  Have  you  told  us  the  entire  investigation 
that  you  made? 

A.  Well,  I  knew  little  or  nothing  about  ware- 
house receipts.  [56]  I  made  some  inquiries  about 
warehouse  receipts  and  how  they  were  handled.  I 
think  that  is  about  all  the  investigation  that  I  made. 
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I  discussed  the  matter  with  Mr.  Elliff.  I  believe  I 
also  discussed  the  matter  with  the  accountant  also 
there  at  Pasquinelli's  office. 

Q.  Other  than  what  you  have  told  us,  did  you 
get  any  information  from  them? 

A.     Other  than  from  them? 

Q.  Yes,  other  than  what  you  have  already  told 
us.  A.     No. 

Mr.  Jacobs:    Take  the  witness. 

Cross  Examination 

Q.  (By  Mr.  Shapro)  :  Mr.  Robidoux,  in  addi- 
tion to  the  services  that  you  have  testified  to  that 
you  rendered  for  Mrs.  Lannin,  you  also  advised  her 
in  connection  with  certain  pajrments  that  were 
made  on  this  $28,000.00  note,  did  you  not? 

A.     After  the  discussion  of  the  note,  yes. 

Q.  And  it  is  true,  isn't  it,  Mr.  Robidoux,  that 
Twin  City  Lumber  Company  was  not  a  party  to 
the  trust  agreement  that  you  have  referred  to  as 
having  been  examined  by  you? 

Mr.  Jacobs:  This  document  speaks  for  itself,  if 
your  H[onor  please.    That  is  the  best  evidence. 

The  Court:  I  think  it  is  proper  examination  at 
this  time. 

The  Witness :  I  haven't  seen  the  trust  agreement 
in  a  long,  long  while.  But  as  I  recall.  Twin  City 
was  not  a  party  [57]  to  it,  as  I  recall. 

Q.  (By  Mr.  Shapro)  :  Do  you  recall,  Mr.  Robi- 
doux, Avhether  or  not  warehouse  receipts  on  certain 
lumber  were  issued  to  and  delivered  to  Mrs.  Lannin 


128  Ralph  E.  Williams^  et  ah  vs. 

(Testimony  of  Henry  Robidoux.) 
at  or  shortly  after  the   execution  by  her  of  the 
guarantee  on  the  note  and  her  execution  of  the 
trust  agreement? 

A.  The  warehouse  receijots,  as  I  recall,  were 
delivered,  yes. 

Q.  Mr.  Robidoux,  I  show  you  what  purports  to 
be  a  letter  on  your  letterhead  dated  August  25,  1954, 
and  ask  you  whether  or  not  you  wrote  that  letter 
to  Mr.  Hunter  at  an  address  he  named  there  *? 

Mr.  Jaco])s:  If  your  Honor  please,  unless  Ave  be 
remiss  in  making  our  ol)jection,  this  letter  which  I 
have  just  examined  is  not  within  the  scope  of  the 
direct  examination.  I  presmne  the  witness  knows 
the  answers  to  these  questions,  but  I  Avant  the  rec- 
ord kept  clear  that  this  is  not  within  the  scope  of 
the  direct  examination.  I  am  objecting  to  it  on  that 
ground. 

Mr.  Shapro:  I  think  the  only  way  to  do  this  is 
to  examine  the  document. 

Mr.  Jacobs:    I  l^elieve  that  is  true. 

Mr.  Shapro:  His  Honor  might  just  as  well  look 
at  both  of  them,  then. 

The  AVitness:    I  did. 

The  Court:  Likewise,  the  first  two  letters,  the 
one  August  25th,  1954,  and  one  August  26th,  1954, 
did  you  write  both  [58]  letters'? 

The  Witness:  I  didn't  see  the  second  letter, 
Judge,  but  it's  on  my  letterhead,  it's  my  signature. 

Mr.  Jacobs :  Your  Honor  will  see  the  force  of  my 
objection.  It  has  nothing  to  do  with  this  case  and 
I  didn't  want  it  to  be  part  of  the  trustee  case. 
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The  Witness:  Yes,  I  wrote  this  letter  dated 
August  26th  also. 

Mr.  Shapro :  Your  Honor,  the  relevancy  of  those 
letters,  if  I  may  address  the  Court  at  this  time  at 
this  particular  point,  the  second  question  I  asked 
the  Avitness  was:  whether  or  not  he  gave  Mrs.  Lan- 
nin  advice  other  than  that  to  which  he  testified  on 
direct  examination.  That  question  was  answered  in 
the  affirmative.  There  is  a  charge  in  both  the  cross- 
complaint  and  in  the  complaint  tliat  Mrs.  Lannin 
was  ignorant  of  the  situation  of  the  iDankruptcy 
luitil  after  the  ]3ankruptcy. 

Both  of  those  letters,  if  your  Honor  will  note, 
were  v,'ritten  and  indicate  payments  made  by  her 
after  bankruptcy.  That  is  the  purpose  of  the  evi- 
dence. 

The  Court:  Well,  I  take  it  that  it  is  not  proper 
cross-examination  at  this  time,  ]3ut  neither  is  the 
testimony  at  this  time.  We  were  admitting  it  in 
order  to  consult  the  convenience  of  Mr.  Robidoux. 
So  I  think  within  the  discretion  of  the  Court  I  will 
admit  these  letters  at  this  time  even  though  they 
are  out  of  order.  They  may  he  introduced  as  one 
Exhii^it,  as  defendant's  Exhilnt  A.  [59] 

(Thereupon   the   foregoing   documents   were 
introduced  as  Defendant's  Exhibit  A.) 

Mr.  Shapro:    I  have  no  further  questions. 

Redirect  Examination 
Mr.  Robert  Jacobs:    In  order  to  save  time,  your 
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Honor,  I  would  like  to  ask  the  witness  some  ques- 
tions as  the  witness  of  Pearl  K.  Lannin. 

Q.  Mr.  Robidoux,  you  testified  that  there  was 
a  short  time  after  Mrs.  Lannin  asked  your  advice 
that  these  trust  agreements  and  note  were  signed, 
is  that  correct?  A.     That  is  right. 

Q.  And  to  the  best  of  your  recollection,  how 
much  time  had  elapsed? 

A.  I  would  say  it  would  be  a  matter  of  two  or 
three  days. 

Q.  And  can  you  tell  the  Court  why  it  was  only 
two  or  three  days  after  she  consulted  you  that 
these  papers  were  signed. 

Mr.  Shapro:  To  which  question,  if  your  Honor 
please,  we  object  upon  the  ground  it  is  incompetent, 
irrelevant  and  immaterial.  In  other  words,  we 
can't  see  any  materiality  of  the  question  of  why 
Mr.  Robidoux  had  to  give  advice  within  three  days 
instead  of,  say,  thirty  days. 

Mr.  Robert  Jacobs:  The  question  is  because 
there  is  an  allegation  here  of  fraud.  One  of  the 
parts  of  this  allegation  we  believe  is  proved  by 
the  fact  that  all  this  transaction  had  to  take  place 
within  a  very  short  time;  that  it  was  at  the  [60] 
request  of  the  defendant  Twin  City  Lumber  Com- 
pany that  this  matter  had  to  be  taken  care  of  in  a 
very  short  time.  My  question  opens  up  a  lot  of 
doors. 

The  Court:  If  you  have  some  information  he 
got  from  some  source  ask  him  about  it. 

Mr.  Jacobs :    You  testified  that  you  had  conversa- 
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tions  with  the  attorney  for  George  Elliff,  the  bank- 
rupt, is  that  correct? 

The  Witness:    That's  correct. 

Q.  (By  Mr.  Jacobs)  :  And  in  those  conversa- 
tions was  there  any  discussion  of  any  need  for  the 
fact  that  these  things  be  done  in  a  great  hurry? 

Mr.  Shapro:  To  which  question,  if  your  Honor 
jDlease,  we  object.  Since  this  is  the  witness  of  Mrs. 
Lannin,  we  object  upon  the  ground  it  is  leading  and 
suggestive  and  also  incompetent,  irrelevant  and  im- 
material. 

The  Court:  I  am  going  to  admit  it  subject  to  a 
motion  to  strike.  We  admitted  part  of  the  con- 
versation that  we  received  from  this  same  attorney 
before.  Go  ahead.  What  were  you  told  about — 
were  you  told  anything  about  the  time  element? 

The  Witness:    I  was  told. 

The  Court:    Will  you  answer  that  yes  or  no. 

The  Witness:     Yes,  I  was. 

The  Court:    What  were  you  told? 

The  Witness:  By  this  attorney  I  was  told  the 
holder  of  [61]  the  v/arehouse  receipts.  Twin  City 
Lumber  Company,  to  whom  Elliff  owed  money,  was 
insisting  that  Elliff  take  care  of  his  obligations. 
And  it  was  a  matter  of  time,  it  had  to  be  done  right 
away  or  they  were  going  to  take  some  action  in  the 
matter,  as  I  understood.  And  it  was  a  case  of  Mrs. 
Lannin  coming  to  the  rescue  of  her  son-in-law. 

Q.  (By  Mr.  Robert  Jacobs)  :  Did  you  have  a 
telephone  conversation  mth  the  attorney  for  the 
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bankrupt  on  one  of  the  days  in  which  this  matter 

was  being  discussed? 

A.  Did  I  have  a  telephone  conversation  with  the 
attorney  for  the  bankrupt  ? 

Q.    Yes.  A.    Yes,  I  did. 

Q.  And  in  those  telephone  conversations  can  you 
tell  the  Court  what  was  said  by  you  and  what  was 
said  by  the  attorney  for  the  plainti:^'? 

The  Court:  Hasn't  he  just  given  it,  isn't  that 
what  you  are  asking? 

Mr.  Jacobs:  Weil,  your  Honor,  he  is  testifying 
to  one  conversation,  but  whether  he  is  testifying  to 
all  of  them  I  am  trying  to  find  out. 

The  Court:  Some  of  them  may  be  entirely  irrel- 
evant.    What  are  you  referring  to? 

Q.  (By  Mr.  Jacobs)  :  Did  you  have  a  telephone 
conversation  with  the  attorney  for  the  bankrupt 
immediately  prior  to  your  [62]  taking  the  papers 
which  you  discussed  in  your  previous  testimony  out 
to  Mrs.  Lannin's  house  to  have  her  sign  them? 

A.  Yes.  I  received  a  telephone  call  the  after- 
noon that  I  went  down  and  got  the  papers.  And 
they  were  preparing  them  that  afternoon.  They 
said  they  would  have  them  ready.  They  couldn't 
bring  them  up  to  me.  I  said,  "All  right.  To  ac- 
commodate you  since  you  are  in  such  a  hurry  I  will 
come  down  there." 

The  Court:    Went  dowm  where? 

The  Witness:  Went  down  to  Mr.  Pasquinelli's 
office  on  North  First  Street  in  the  State  Building. 
I  went  down  late  in  the  afternoon  and  he  was  just 
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finishing  up  with  the  papers.  Mr.  Elliff  was  there, 
the  accountant,  Mr.  Pasquinelli,  his  secretary.  That 
is  Avhere  I  received  the  trust  agreement,  the  promis- 
sory note. 

Mr.  Shapro:  Your  Honor,  for  the  record,  may 
it  he  understood  that  the  testimony  of  this  witness 
may  be  subject  to  motion  to  strike? 

The  Court :    That  is  right. 

Mr.  Jacobs:  You  testified,  Mr.  Robidoux,  that 
you  ad^dsed  Mrs.  Lannin  as  to  what  to  do  in  this 
matter.  Would  you  tell  the  Court  Vv^hat  that  advice 
was? 

Mr.  Shapro:  I  object  to  that,  if  your  Honor 
please  upon  the  ground  that  it  is  self-serving  and 
incompetent  and  immaterial.  Here  w^e  have  an  at- 
torney for  a  party  to  this  [63]  litigation,  a  cross- 
complainant  and  defendant  being  asked  to  tell  the 
Court  what  advice  to  his  client  was.    We  object. 

The  Court:  Well,  do  you  think  it  is  admissible, 
counsel  ? 

Mr.  Jacol^s:    I  will  withdraw  the  question. 

That  is  all. 

Mr.  Shapro:    No  questions. 

Mr.  Huntington  Jacobs:    That  is  all.    With  the 
permission  of  the  Court  I  will  excuse  the  witness. 
(Witness  excused.) 

TIMOTHY  O'CONNOR 

called  as  a  witness  by  the  plaintiff,  sworn. 

The  Court:    State  your  full  name  please. 
The  Witness:     Timothy  O'Connor. 
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Direct  Examination 

Q.  (By  Mr.  Himtington  Jacobs) :  Where  is 
your  office,  Mr.  O'Comior? 

A.     275  North  First  Street,  San  Jose,  California. 

Q.  You  are  a  member  of  the  State  Bar,  are  you 
not  ?  A.     Yes. 

Q.     And  were  so  in  October  of  1953  ?        A.     Yes. 

Q.  And  did  you  during  the  month  of  October, 
1953,  have  a  conference  at  your  office  with  a  Mr. 
Ramsey  and  Mr.  Elliff  and  Mr.  Baum?        A.     Yes. 

Q.     Yv^as  Mr.   Pasquinelli  present? 

A.     Xo,  he  Avas  not. 

Q.     Where  was  he,  if  you  know? 

A.     He  was  out  of  town  that  particular  day. 

Q.     I  see.     Now 

The  Court:  Are  you  associated  with  Mr.  Pas- 
quinelli ? 

Mr.  Jacobs:  You  were  a  partner  of  his  at  that 
time,  were  you  not,  Mr,  O'Connor? 

The  Witness:  No.  I  have  been  associated  with 
Mr.  Pasquinelli  for  seven  years.  We  have  never 
been  partners. 

Q.     (By  Mr.  Jacobs):    Just  office  associates? 

A.     That's  right. 

Q.  Now  Avhat  was  the  subject  matter  of  this 
conference,  what  was  done? 

A.  Well,  Mr.  Elliff  came  into  the  office  and 
wanted  to  sec  Mr.  Pasquinelli.  One  of  the  secre- 
tarys  told  him  that  Mr.  Pasquinelli  was  out.  So  he 
asked  if  he  could  talk  to  me  about  the  matter.  And 
he — meaning  Elliff — and  Mr.  Ramsey  and  LIr. 
Bauni  came  into  mv  office  and  asked  me  if  they 
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could  talk  to  me  aJDoiit  tliis  matter,  about  the  x^i'Cj)- 
aration  of  a  note  and  some  agreement  that  they 
wanted  to  discuss. 

Q.  Did  they  give  a  name  to  the  agreement  that 
they  wanted  to  discuss? 

A.  As  I  understood,  it  was  some  trust  agree- 
ment. 

Q.     What  took  place  at  that  conference?  [65] 

A.  Well,  they  told  me  between  the  three  of  them 
what  they  intended  to  do.  The  question  of  the 
preparation  of  a  note  was  discussed  and  the  ques- 
tion of  this  trust  agreement.  I  told  Mr.  Elliff  that 
I  didn't  feel  that  I  would  be  qualified  to  assist  in 
the  preparation  or  execution  of  the  trust  agreement 
because  I  didn't  know  too  much  about  his  business 
affairs. 

At  that  point,  it  was  decided  that  they  would  only 
make  out  the  note  and  that  they  would  come  back 
the  following  day  to  see  Mr.  Pasquinelli  about  the 
trust  agreement. 

Q.     And  did  you  prepare  a  draft  of  the  note? 

A.    Yes,  I  did. 

Q.  Now  did  you  also  make  notes  of  this  confer- 
ence ?  A.     Yes,  I  did. 

Q.  I  show  you  two  documents  stapled  together, 
one  of  which  purports  to  be  a  draft,  a  promissory 
note,  of  the  form  of  a  promissory  note,  and  the 
second  of  which  appears  to  be  a  notation.  Whose 
handwriting  is  that? 

A.  Both  the  note  and  the  longhand  note  are  my 
handwriting. 
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Q.  Is  that  the  note,  and  the  longhand  notations 
that  you  referred  to  just  now?  A.    Yes. 

Mr.  Jacobs:  For  the  sake  of  the  record,  your 
Honor,  we  will  offer  this  as  Trustee's  Number  5  in 
evidence. 

The  Court:  The  paper  may  be  so  marked  as 
Trustee's  No.  5.  [66] 

(Thereupon  the  foregoing  documents  were 
introduced  in  evidence  and  marked  Trustee's 
Number  5  in  evidence.) 

Q.  (By  Mr.  Jacobs) :  Now  then  did  you  subse- 
quently cause  your  informal  draft,  which  has  just 
been  marked  Exhibit  5,  to  be  reduced  to  typewrit- 
ing? A.     Yes,  I  did. 

Q.  I  show  you  a  photostat — I  take  it  there  won't 
be  any  objection  for  failing  to  produce  the  original? 

Mr.  Shapro:    No. 

Q.  (By  Mr.  Jacobs) :  Of  this  installment  note 
in  the  same  amount  as  this  drafted  note  that  has 
just  been  introduced  in  the  amount  of  $28,000.00, 
and  ask  you  Avhether  that  is  the  note  as  reduced 
to  typewriting,  to  which  you  have  just  referred? 

A.  To  the  best  of  my  recollection  it  is.  The 
material  at  the  bottom  of  it  "I  guarantee  payment 
of  the  foregoing  o])ligation,"  the  signature,  I  be- 
lieve, was  on  the  back  of  the  longhand  note  I  made. 
I  don't  believe  it  was  on  the  front  of  the  obligation 
at  the  time. 

Q.     It  was  on  the  document,  however? 

A.  As  I  remember  it,  yes,  the  longhand  notes, 
that  was  written  on  the  back. 
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Q.  Well,  did  you  see  this  note  that  we  are  now 
discussing?  Did  you  see  this  note  after  or  before 
it  had  been  signed? 

A.  To  the  best  of  my  recollection  I  never  saw 
the  note  after  the  afternoon  that  these  gentlemen 
were  in  my  office.  I  had  [67]  the  note  prepared 
and  gave  it  to  Mr.  Elliff,  as  I  remember  it.  That 
is  the  last  time  I  have  seen  the  note  to  this  date,  as 
far  as  that  goes  except  the  longhand  notes. 

Mr.  Jacobs:  We  will  ask  that  this  be  marked 
Plaintiii's  Exhibit  6  for  Identification,  if  your 
Honor  i:)iease,  and  we  will  authenticate  it  later. 

The  Court:     Exhibit  6  for  identification. 

(Thereupon    the    foregoing    photostat    was 
marked  Plainti:K's  Exhibit  6  for  identification.) 

Q.  (By  Mr.  Jacobs)  :  Now  how  long  did  this 
conference  last? 

A.  Oh,  it  Vv^as  approximately  half  an  hour  to 
forty-five  minutes. 

Q.    You  stated  that  Mr.  Ramsey  Vv-as  present? 

A.  Yes.  At  least,  the  gentleman  that  was  intro- 
duced to  me  as  Mr.  Ramsey,  yes. 

Q.  Did  you  see  the  gentleman  in  the  courtroom 
now? 

A.  Vrell,  I  don't  remember  him  specifically.  But 
they  tell  me  at  least  I  have  found  out  since  I  came 
in  the  courtroom — that  the  gentleman  in  the  brown 
suit  is  Mr.  Ramsey. 

Q.  And  did  Mr.  Ramsey  take  part  in  the  dis- 
cussion? A.    Yes,  he   did. 

Q.     Wliat  part  did  he  take  in  it? 
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A.  Well,  Mr.  Ramsey,  as  you  will  note  on  the 
longhand  notes  on  the  yellow  sheet,  there  was  first 
a  set  up  of  payment  which  wasn't  agreeable  to  Mr. 
Ramsey.  He  decided  how  the  [68]  payments  were 
going  to  be.  The  original  schedule  of  payments 
was  changed  to  one  suggested  by  Mr.  Ramsey.  That 
is  the  schedule  of  payments  that  is  at  the  bottom 
of  the  yellow  sheet.  That  was  incorporated  in  the 
note. 

Q.  You  mentioned  the  fact  that  at  that  confer- 
ence this  trust  agreement  was  also  discussed  ? 

A.     Yes. 

Q.  Did  Mr.  Ramsey  take  part  in  the  discussion 
regarding  the  trust  agreement?  A.    Yes. 

Q.  What  part  did  he  take  in  the  discussion  of 
that  subject? 

A.  Well,  as  I  remember  and  recollect  the  entire 
transaction  Mr.  Ellifc  introduced  me  to  Mr.  Ram- 
sey and  Mr.  Ramsey  was  the  man  that  carried  the 
ball,  so  to  speak,  from  then  on.  He  was  the  one 
who  made  the  decisions  as  to  what  the  payments 
were  going  to  be  and  what  the  provisions  of  the 
trust  agreement  were  going  to  be  and  the  rest  of  it. 

And,  as  I  say,  I  didn't  know  enough  about  Mr. 
Elliif's  financial  matters  to  do  anything  about  the 
agreement.  So  that  I  made  the  note,  the  note  was 
taken  out  of  the  office  and  that  is  all  I  know  about 
it. 

Q.  I  see.  And  you  had  no  subsequent  connection 
with  the  transaction?  A.     No,  I  did  not. 

Mr.  Jacobs:    Take  the  witness.  [69] 
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Cross  Examination 

Mr.  Shapro:    May  I  have  Exhibit  5,  please? 

Q.  Mr.  O'Comior,  referring  your  attention  to 
the  yellow  sheet  which  is  part  of  Plaintiff's  Exhibit 
Number  5,  does  that  represent  all  of  the  notes  that 
yon  took  at  this  conference  in  your  office  that  after- 
noon ?  A.     Yes. 

O.  What  if  any  notations  does  the  yellow  sheet, 
Exhibit  5,  contain  with  resx)ect  to  the  i)rovisions 
of  the  trust  agreement? 

A.  The  only  reference  that  it  makes  to  it  is  at 
the  top  of  the  yellow  sheet,  the  word  agreement  is 
written,  Pine  Supply  Company,  Twin  City  Lumber 
Company,  and  then  below  that  is  the  note  George 
Elliff,  Audrey  May  Elliff,  his  wife,  and  Pearl  K. 
Lannin,  his  guarantor.  Under  that  is  the  original 
payment  schedule  that  was  to  be  used. 

But  as  I  have  already  testified,  it  was  changed 
at  the  request  of  Mr.  Ramsey. 

Q.  What  provisions  as  to  the  trust  agreement 
did  Mr.  Ramsey  according  to  your  testimony, 
specify  ? 

A.  May  I  see  it?  Down  at  the  bottom  of  the 
yellow  sheet  there  is  some  question  about  ware- 
house receipts  to  be  turned  over  and  so  forth  to 
Mrs.  Lannin. 

And  as  I  said  l^efore  on  the  trust  agreement  the 
terms  of  that  agreement  were  discussed  by  Mr. 
Ramsey  and  Mr.  Elliff  also.  But  as  I  have  already 
testified,  I  told  them  that  I  [70]  didn't  know  enough 
about  it  to  enter  into  or  even  commence  the  prej^a- 
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ration  of  that  agreement  and  that  they  would  have 

to  return  the  next  day  to  see  Mr.  Pasquinelli. 

Q.  I  understand  your  testimony,  sir,  but  what 
I  am  trying  to  find  out  is  what  discussion  or  what 
items  in  the  discussion  of  the  trust  agreement  did 
Mr.  Ramsey  contribute? 

A.     What  specific  provisions'? 

Q.    Yes. 

A.  He  discussed  many  provisions  and  I  told 
him,  as  I  have  already  said,  that  I  didn't  feel  quali- 
fied because  of  my  lack  of  knowledge  of  Mr.  Elliff 's 
financial  condition  to  go  any  further  with  tJiat 
matter.    I  told  him  so. 

Q.  Do  you  remember  any  of  the  provisions  of 
the  trust  agreement  that  were  suggested  or  dis- 
cussed in  your  presence,  with  you  and  Mr.  Ramsey? 

A.  Oh,  there  was  a  big  question  about  who  was 
going  to  be  the  trustee  and  who  was  going  to  sign 
the  checks  and  Avhere  the  deposits — what  depository 
was  to  be  used  and  how  much  was  to  be  kept  in 
the  account  to  secure,  so  far  as  I  remember.  Twin 
City  Lumber  Company. 

Q.  As  far  as  you  remember,  Twin  City  Lumber 
Company  then  is  supposed  to  be  a  part  to  this  trust 
agreement,  right? 

A.  Well,  I  can  remember  this,  Mr.  Shapro.  That 
the  agreement,  the  trust  agreement  and  the  note, 
certainly  as  I  understand  it,  was  for  the  benefit  of 
Twin  City  Lumber  Company.  [71] 

Q.    Who  told  you  that? 
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A.  That  was  the  contention  of  the  entire  discus- 
sion in  my  office. 

Q.  Who  told  you  that  the  note  and  the  trust 
agreement  were  intended  to  be  for  the  benefit  of 
Twin  City  Lumber  Comj)any? 

A.  Well,  all  of  the  persons  who  were  in  my 
office,  Mr.  Elliff,  Mr.  Bamn  and  Mr.  Ramsey,  made 
it  quite  clear  that  unless  something  was  done  im- 
mediately for  the  benefit  of  Twin  City  Lumber 
Company  that  they  were  going  to  close  them  up. 

Q.  Isn't  it  a  fact,  Mr.  O'Connor,  that  as  con- 
fided to  you  l^y  the  three  gentlemen  present,  the 
only  interest  of  Twin  City  Lumber  Company  was 
to  get  the  $28,000.00  note  endorsed  by  Mrs.  Lannin 
and  then  they  would  release  the  warehouse  receipts 
to  Mrs.  Lannin? 

A.     That  is — would  you  read  the  question*? 
(Question  read.) 

The  Court:    Do  you  understand  the  question? 

The  Witness:  The  transaction  was  not  a  com- 
pleted transaction  T\*ith  the  preparation  of  the  note. 
They  were  to  return  the  next  day  and  see  to  it  that 
this  trust  agreement  was  made  up. 

Mr.  Shapro:  I  move  to  strike  the  answer,  as 
being  not  responsive  to  the  question. 

The  Court :  It  may  go  out.  Answer  the  question. 
Do  you  understand  it?  [72] 

The  Witness:    No. 

Q.     (By  Mr.  Shapro):    You  are  sure? 

A.     That  was  not  my  understanding,  no. 

Q.    You  have  a  pretty  good  recollection  of  the 
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conversation,  that  conversation  at  the  conference, 

Mr.  O'Connor? 

A.  All  I  have,  Mr.  Shapro,  is  the  rough  hand 
copy  of  the  note  and  the  rough  note  on  that  yellow 
sheet.  I  knew  that  I  couldn't  complete  the  trans- 
action. However,  they  wanted  to  get  the  note  taken 
care  of. 

Q.  I  show  you,  Mr.  O'Connor,  the  original  of 
the  installment  note  dated  October  6th,  1953.  I  ask 
you  to  look  at  it  and  see  if  after  examining  it  you 
want  to  change  your  testimony  of  the  word  of  Mrs. 
Lannin,  the  guarantee,  whe^^e  on  the  reverse  side  of 
the  note? 

A.  Well,  I  don't  know  that  I  want  to  change  my 
testimony.  I  believe  I  testified  that  as  I  remember 
it  the  longhand  copy  that  I  used  had  the  guarantee 
pro^'ision  on  the  back  of  it  and  I  didn't  remember. 

Q.  I  show  you  now,  Mr.  O'Connor,  to  refresh 
your  recollection — it's  a  long  time  ago — the  long- 
hand copy  of  the  note. 

The  Coiu't:    Look  on  the  face  of  it. 

The  Witness :    Yes,  it  is  on  the  face  of  it. 

Q.  (By  Mr.  Shapro):  May  I  see  Exhibit  6, 
please  ? 

I  ask  you,  Mr.  O'Connor,  to  compare  Plaintiff's 
Exhibit  6  for  identification  which  I  have  shown 
you  with  what  purports  [73]  to  be  the  original.  I 
ask  you  whether  or  not  the  photostat  number  6  is  a 
photostat  of  the  original  that  I  have  just  shown  you. 

A.     So  far  as  I  can  see  it  is,  yes. 

Mr.  Shapro:    We  will  offer  in  evidence  if  your 


Twin  City  Company,  et  dl.  143 

(Testimony  of  Timothy  O'Comior.) 
Honor  pleases  at  this  time  the  original  of  the  in- 
stallment note  in  question. 

The  Court:  That  is  Defendant's  Exhibit  B.  Put 
it  in  e^ddence. 

(Thereupon  the  foregoing  document  was  put 
in  evidence  as  Defendant's  Exhibit  B.) 

The  Witness:  Now  I  would  like  to  add  this  to 
my  testimony.  You  asked  me  if  there  was  any- 
thing else  discussed  at  this  time.  There  was  some- 
thing discussed  about  Twin  City  Company  doing 
business  as  Twin  City  Lumber  Company  and  who 
the  partners  were  and  who  apparently  signed  or 
have  some  control  as  to  the  signing  of  checks  be- 
cause this,  I  believe,  that  was  the  purpose  of  the 
term  on  the  back  of  the  note,  the  longhand  copy  of 
the  note. 

Q.  (By  Mr.  Shapro)  :  That  is  your  best  recol- 
lection of  what  is  in  your  handwriting  on  the  re- 
verse side  of  the  pink  draft  of  the  note  which  is 
part  of  Exhibit  No.  5?  A.     That's  right. 

Q.  Did  you  ever  see  the  trust  agreement  as 
finally  executed? 

A.     No,  I  didn't,  Mr.  Shapro.  [74] 

Q.  Then  you  had  no  opportunity  to  compare 
the  docmnent  as  ultimately  executed  by  Mrs.  Lan- 
nin  and  Mr.  Elliff  and  Mr.  Pasquinelli  with  the 
details  of  the  proposed  agreement  as  explained  to 
you  in  this  conference,  is  that  right? 

A.  That  is  right.  I  didn't  have  any  further  con- 
nection with  the  transaction. 

Mr.  Shai^ro:    No  further  questions. 

Mr.  Robert  Jacobs:    No  questions. 
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Mr.  Huntington  Jacobs:  With  tlie  iDermission 
of  the  Court  and  counsel  I  will  excuse  the  witness. 

(Witness  excused.) 

LOUIS  PASQUINELLI 

called  as  a  witness  by  the  plaintiffs,  sworn. 
The  Court:     What  is  your  full  name? 
The  Witness:     Louis  Pasquinelli. 

Direct  Examination 

Q.  (By  Mr.  Huntington  Jacobs) :  Mr.  Pas- 
quinelli, you  have  heard  Mr.  O'Comior's  testimony? 

A.     I  did. 

Q.  And  where  were  you  at  the  time  that  he  re- 
ferred to,  say  at  the  time  of  this  conference  that 
he  mentioned? 

A.  Well,  I  don't  know  specifically  where  I  was, 
]}ut  I  know  I  was  out  of  the  office  at  that  time. 

Q.     Were  vou  out  of  town? 

A.     So  far  as  I  can  recall,  I  was  out  of  town,  yes. 

Q.  Did  you  subsequently  take  part  in  this  trans- 
action ?  A.     I  did. 

Q.  That  he  referred  to.  And  when  did  you  come 
into  that  picture? 

A.     I  think  on  the  8th  of  October  of  1953. 

Q.  Did  you  have  a  conference  on  that  day  vrith, 
say,  Mr.  Ramsey  and  Mr.  Elliff  and  Mr.  Bamn? 

A.     I  did. 

Q.     In  your  office?  A.     Yes. 

Q.  And  wliat  was  the  subject  matter  of  that  con- 
ference ? 

A.     Well,  as  I  recall  the  matter  thev  came  in  and 
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stated  that  they  made  this  note,  the  Tvdn  City  Lum- 
ber Company,  and  they  \Yanted  to  prepare  some 
kind  of  agreement  whereby  funds  that  were  to  come 
in  from  the  Pine  Supply  Com^oany  were  to  be  left 
with  someone  in  trust  and  to  be  disbursed  hj  him  in 
comiection  with  the  bills  of  the  Twin  City,  of  the 
Pine  Sux^ply  Comx^any. 

A.  I  neglected  to  ask  you  a  formal  question.  You 
are  a  member  of  the  State  Bar  in  California'? 

A.     Yes. 

Q.     And  were  such  in  Octol^er  of  1953? 

A.     I  vv'as. 

Q.  And  you  were  at  that  time,  were  you  not,  the 
attorney  for  Mr.  Elliff?  A.     I  was.   [76] 

Q.  Xow  what  was  said  in  this  discussion  regard- 
ing the  terms  of  the  trust  agreement? 

Mr.  Shapro:  I  am  going  to  object,  your  Honor, 
to  the  form  of  the  question  on  the  ground  it  is 
leading  and  suggestive.  This  is  a  la\^yer  that  is  on 
the  stand  and  he  is  the  plaintiff's  o\m  witness. 
I  don't  think  that  the  subject  matter  of  any  part  of 
a  conversation  should  Idc  suggested  to  him  by  the 
interrogator. 

The  Court:  I  don't  think  it  suggests  the  an- 
swer, Mr.  Shapro,  what  was  said  about  a  certain 
subject. 

Mr.  Shapro:  He  is  assuming,  if  your  Honor 
please,  he  is  assiuning  that  there  was  such  a  subject 
discussed. 

The  Court:  Well,  if  there  wasn't  I  assume  he 
will  tell  us  that. 
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Q.  (By  Mr.  Jacobs) :  AVill  you  answer  the 
question  I  asked  you  of  wlmt  was  said  on  this  sub- 
ject? 

A.  AVell,  I  don't  have  too  vivid  a  recollection  on 
this  x)articular  transaction.  But  perusing  my  notes, 
all  I  can  tell  you  what  my  notes  show  is  exactly 
more  or  less  what  is  in  the  agreement  itself.  Xow  I 
don't  recall  just  specifically  what  the  discussion  was 
except  that  I  can  say  there  must  have  been  a  dis- 
cussion along  the  lines  as  shown  in  mv  notes.  That 
is  how  those  notes  were  made. 

My  recollection  is  to  the  effect  that  the  purpose 
of  the  whole  thing  was  to  relieve  Mr.  Elliif  of  the 
responsibility  of  [77]  collecting  accoimts  receivable 
for  his  business  and  also  to  see  to  it  that  any  busi- 
ness that  was  done  and  any  monies  collected  there- 
for would  be  funnelled  through  a  trustee. 

Q.     Funnelled  to  him  for  what? 

A.  Eventually,  it  turned  out  to  be  myself.  I  was 
to  be  trustee,  eventually,  in  the  course  of  the  dis- 
cussion. 

Q.     You  were  the  funnel,  I  take  it? 

A.    Well,  maybe  so. 

Q.  AYhat  was  said  regarding  the  application  of 
these  funds? 

A.  The  funds  were  to  be  used  primarily  to  pay 
the  expense  of  the  Pine  Supply  Company,  that  is, 
the  current  bills,  as  they  came  in  in  the  course  of 
doing  business.  There  was  to  be  at  all  times  retained 
twenty  per  cent  of  all  monies  turned  over  to  the 
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trustee,  this  twenty  per  cent  to  l^e  applied  on  the 

Twin  City  note. 

Q.     Of  the  gross? 

A.     Yes,  of  the  gross,  that's  right. 

Q.  Now  was  there  any  discussion  regarding  the 
matter  of  the  notice? 

A.  I  recall  that  I  mentioned  it  at  that  time,  that 
for  the  thing  really  to  be  done  there  should  be  com- 
pliance of  Section  3540  of  the  Civil  Code  of  Cali- 
fornia. It  was  generally  agreed  that  that  would  not 
be  a  good  thing  to  do  at  that  time  because  it  was 
feared  that  if  the  creditors  or  Mr.  Elliff  learned  of 
this  transaction  that  they  would  all  jump  into  the 
thing  and  it  [78]  would  defeat  the  very  thing  that 
was  trying  to  be  accomplished. 

Mr.  Shapro:  If  your  Honor  j^lease,  I  am  going 
to  move  to  strike  the  words  of  the  wdtness  ''It  was 
generally  agreed,"  and  thereafter  upon  the  ground 
it  is  a  conclusion  of  the  witness. 

The  Court:    Granted. 

Q.  (By  Mr.  Jacobs)  :  ISTow  please  state  what 
was  said  and  by  whom  in  relating  this  conference, 
Vv^hat  was  said  on  this  subject.  You  have  already 
told  us  what  you  said,  as  I  understand. 

A.  That  I  am  sure  of  now.  Now  who  said  what 
in  regard  to  it — but  I  know  of  the  three  gentlemen 
that  were  there — there  was  a  general  discussion  on 
that  subject  and  I  couldn't  say  specifically. 

Q.  What  instructions  were  given  to  you  by  the 
three  people  there  and  which  of  them  gave  the  in- 
structions to  you? 
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Mr.  Sliapro:  If  your  Honor  please,  I  object  to 
the  question  upon  the  ground  that  it  assiunes  a  fact 
not  in  evidence  that  three  people  gave  instructions. 
There  is  no  evidence  to  that  effect.  He  has  testified 
that  he  was  representing  Mr.  Elliff. 

The  Coui*t :    That  is  right. 

Mr.  Jacobs:    Very  well.  I  withdraw  the  question. 

Q.  Now  Avere  you  given  instructions  regarding 
the  matter  of  notice  ?  [79] 

A.  I  was.  Xow  are  we  talking  about  notice,  Mr. 
Jacobs,  you  are  talking  about  Section  3540,  isn't 
that  right? 

Q.    Yes.  A.    Yes. 

Q.    Yes,  I  am  talking  about  notice  to  creditors. 

A.  That  is  right.  I  can't  recall  specifically  who 
gave  me  those  instructions. 

Q.  "Were  all  three  parties  that  you  have  men- 
tioned present  at  the  time  the  instructions  were 
given  to  you? 

A.     Yes,  at  all  times  during  the  conference. 

Q.  And  you  don't  recall  however  which  particu- 
lar one  of  the  three  gave  you  the  instructions  re- 
garding notice?  A.     Xo. 

The  Court:  Did  you  ,2:et  any  instructions  about 
notice  ? 

The  Witness:  Xot  in  Aviiting.  What  I  mean,  it 
was  like  I  said  before — it  was  generally  agreed. 

The  Court:  Well,  did  you  get  any  instructions 
about  notice?  You  answered  no. 

The  Witness :    Yes. 
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The  Court:  What  is  the  difference,  not  to  give 
notice  ? 

The  Witness:  Not  to  give  notice,  yes,  that  is 
right. 

Q.     (By  Mr.  Jacobs)  :    Not  to  give  any  notice  ? 

A.     That's  right. 

Q.  Was  there  any  discussion  during  that  con- 
ference as  to  the  financial  condition  of  Pine  Supply 
Company  or  Mr.  Elliff?  [80]  A.     There  was. 

Q.  And  what  was  said  on  that  subject  and  by 
whom? 

A.  Well,  the  same  thing  again.  I  can't  say  spe- 
cifically who  said  any  of  these  things,  Mr.  Jacobs, 
but  I  do  know  the  matter  of  the  finances  was  dis- 
cussed. 

Q.  And  all  three  people  were  present  at  the 
time  of  the  discussion?  A.     Yes. 

Q.  Can  you  tell  us  what  was  said  about  the  fi- 
nancial condition  of  the  Pine  Supply  Company? 

A.  Well,  to  my  recollection  there  was  a  discus- 
sion concerning  what  amount  of  stock  and  trade 
was  on  hand,  more  or  less  what  amount  of  accounts 
receivable  the  business  had.  And  there  was  some 
discussion  as  to  what  liability  there  was  about  it. 
I  don't  remember  amounts  or  anything  at  this  time. 

Q.  How  long  had  you  been  representing  Mr. 
Elliff  at  this  time,  Mr.  Pasquinelli? 

A.  Oh,  I  don't  know.  I  have  known  Mr.  Elliff 
since  about  1950. 1  have  been  representing  him  more 
or  less  since  then. 
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Q.  Were  you  connected  ^vith  the  Coast  Range 
Lumber  Comj)any  transaction? 

A.     Yes,  I  was. 

Q.  And  ATas  Mr.  Elliff  one  of  your  associates  in 
that  matter?  A.     He  was,  yes.   [81] 

Q.  At  the  conckision  of  this  venture  did  you 
know  anything  about  the  financial  condition  of  Mr. 
Elliff? 

A.  That  vrould  have  been  in  the  year  1952,  I  be- 
lieve; yes,  yes. 

Q.  And  what  can  you  tell  us  a])out  his  financial 
condition  at  that  time? 

Mr.  Shapro:  I  am  going  to  object  to  the  question 
if  your  Honor  please  upon  the  ground  it  calls  for 
the  opinion  and  conclusion  of  the  witness  and  no 
proper  foundation  has  been  laid. 

The  Court :  I  am  inclined  to  think  it  does,  coun- 
sel. 

The  Witness :    Well,  so  far  as  I  know 

Mr.  Jacobs:  Just  a  minute.  The  objection  has 
been  sustained  to  the  question. 

The  AYitness:  Oh,  I  am  sorry.  I  misunderstood 
you. 

Q.  (By  Mr.  Jacobs) :  Did  he  owe  you  any 
money  ? 

A.  Yes,  I  guess  he  did;  yes,  on  some  guarantee 
agreement  that  we  had  signed  jointly. 

Q.  And  do  you  know  Avhether  or  not  he  was  in- 
debted to  one  Charles  Lannin? 

A.     I  think  he  was  on  the  same  basis. 
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Q.  And  what  was  the  aggregate  amount  of  the 
indebtedness  ? 

A.  Oh,  I  don't  know  definitely.  But  I  think  it 
was  around  $13,000.00  or  something  to  that  effect. 

Q.  Now  did  you  represent  Mr.  Elliff  during  the 
operation  of  [82]  Abbot  Lane  partnership'? 

A.     I  did,  yes,  on  some  matters. 

Q.  And  did  you  represent  him  at  the  time  of  the 
dissohition  of  that  partnership?  A.    Yes. 

Q.  Did  you  make  any  inquiry  as  to  the  net 
worth  of  that  part  to  ascertain — I  am  not  asking 
you  what  it  was — but  did  you  make  any  inquiry  to 
ascertain  what  the  net  worth  of  that  partnership 
was  at  the  time  of  the  dissohition  ? 

A.  I  don't  recall  specifically  but  I  do  think  that 
there  was  some  financial  statement  or  something 
around  there  to  that  regard.  I  don't  recall  just  what 
it  was  now. 

Q.  I  see.  Now  in  this  conference  regarding  the 
terms  of  the  Twin  City  agreement  did  Mr.  Ramsey 
take  part  in  the  discussion?  A.     Yes. 

Q.     Did  he  take  an  active  part  ?  A.    Yes. 

Mr.  Shapro:  Object  to  the  question  on  the 
ground  it  calls  for  the  conclusion  of  the  witness. 

The  Court:    Well,  it  does.  He  has  answered  it. 

Q.  (By  Mr.  Jacobs)  :  When  you  had  received 
the  data  as  to  what  was  to  be  included  in  the  trust 
agreement — withdraw  that. 

Did  you  put  anything  into  that  agreement  that 
had  not  been  discussed  at  that  conference  regarding 
the  terms  of  the  agreement?  [83] 
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A.     Not  to  my  knowledge. 

Q.     You  did  finally  prepare  the  agreement? 

A.     I  did. 

Q.    Did  you  not?  A.     I  did. 

Q.  What  was  done  with  it  after  you  had  pre- 
pared it? 

A.  Well,  my  best  recollection  is  that  as  a  result 
of  the  telej)hone  conversation  with  Mr.  Robidoux 
that  he  picked  up  one  or  more  copies  of  it.  Then  he 
mentioned  it  was  signed.  I  don't  recall  whether  it 
was  signed  in  my  office  or  just  where,  but  he  men- 
tioned it  was  signed. 

Q.  Do  you  recall  the  date  on  which  he  picked  up 
those  copies? 

A.  No,  I  don't.  I  don't  know  now  whether  the 
agreement  was  prepared  on  the  same  day  that  we 
had  the  conference  or  not.  I  couldn't  say. 

Q.  Do  you  remember  what  was  done  with  the 
note  that  you  have  heard  mentioned  by  Mr.  O'Con- 
nor? 

A.  So  far  as  the  note  is  concerned,  I  don't  know 
that.  I  didn't  see  it  l)efore  this  agreement  was  made, 
but  maybe  I  am  wrong  on  that.  But  I  don't  have 
any  recollection  on  that  score.  I  have  seen  it  since, 
I  think,  but  I  didn't  see  it  at  that  time. 

Q.  Am  I  correct  in  understanding  that  the  pur- 
pose of  this  conference  at  which  the  trust  agree- 
ment was  discussed  was  [84]  entirely  the  terms  of 
the  trust  agreement  and  wliat  was  to  l)e  done  about 
it  wiien  it  was  completed?  A.     That's  right. 

Q.     Now  when  was  this  trust  agreement  and  the 
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note — or  when  were  the  trust  agreement  and  the 

note  signed,  if  you  know? 

A.  I  don't  recall.  The  only  recollection  I  have 
is  that  I  believe  the  note  had  been  signed  before  I 
conferred  with  the  x>eople  at  all.  And  just  when  the 
trust  agreement  was  signed,  I  don't  have  any  inde- 
pendent recollection  on  that  at  all. 

Q.  Yfere  you  present  at  the  time  v/hen  these 
documents  were  signed? 

A.     I  don't  recall,  Mr.  Jacobs,  I  don't  recall. 

Q.  The  trust  agreement  appointed  you — or  just 
a  moment,  get  this  trust  agreement  in  evidence. 
I  show  you  a  document  entitled  "Trust  Agreement" 
bearing  date  the  day  of  October,  8th  day  of  October, 
1953,  and  bearing  what  purports  to  be  the  signa- 
tures of  George  F.  Elliif ,  Louis  Pasquinelli  as  trus- 
tee, and  Pearl  K.  Lannin  as  beneficiary,  Mr.  Elliif 
being  described  as  trustor,  and  ask  you  whether 
that  is  the  trust  agreement  to  which  you  have  re- 
ferred? A.     That  is. 

Q.     Do  you  recognize  these  signatures? 

A.     I  do. 

Q.  Are  they  the  signatures  of  the  persons  whose 
signatu.res  they  purport  to  be?  [85] 

A.    Yes,  I  believe  so. 

Mr.  Jacobs:  We  offer  this  in  evidence  as  Trus- 
tee's next  in  order. 

Mr.  Shapro:  To  which  if  your  Honor  please  we 
ol)ject  uT)on  the  grounds  that  it  is  incompetent,  ir- 
relevant and  inmiaterial  and  not  binding  upon  the 
defendant  Twin  City  Lumber  Company  in  this  case. 
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Twin  City  Lumber  Company  not  being  a  party  to 

the  agreement  on  its  face. 

The  Court:  The  objection  may  be  overruled  and 
it  may  be  admitted  and  marked  as  Exhibit  No.  7. 

(Thereupon  the  foregoing  Trust  Agreement 
was  admitted  and  marked  as  Exhibit  No.  7.) 

Q.  (By  Mr.  Jacobs)  :  Now  as  trustee  under  that 
trust  agreement,  Mr.  Pasquinelli,  how  long  did  you 
serve  ? 

A.  Oh,  may  I  look  at  my  file  on  that,  Mr.  Ja- 
cobs? I  don't  recall  definitely. 

Q.  Perhaps  there  wouldn't  be  any  serious  objec- 
tion if  to  shorten  the  time  I  suggest  to  the  witness 
that  he  examine  his  account  as  trustee,  I  mean,  his 
record  of  checks  issued. 

A.  May  I  answer  the  question  now?  So  far  as  I 
can? 

Q.    Yes,  please. 

A.  The  only  thing  I  can  tell  is  that  from  my  file 
I  see  that  on  the  blank  day  of  April,  1954  I  had 
prepared  a  termination  of  trust  and  release,  so  I 
assume  that  my  duties  as  trustee  terminated  some- 
time in  April  of  1954.  [86] 

Q.  Did  you  keep  a  record  of  the  checks  that  you 
issued  as  trustee?  A.     I  did. 

Q.     Do  you  have  that  record  with  you  now? 

A.     I  have  the  sheets  from  my  trustee  ledger,  yes. 

Q.  Now  I  show  you  what  purports  to  be  a  photo- 
stat of  a  record  entitled  Louis  Pasquinelli,  trustee 
for  Pearl  K.  Lannin,  analysis  of  cash  receipts  and 
disbursements,  Anglo-California  National  Bank.  Is 
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that  a  photostat  of  the  account  of  such  transactions 

that  you  have  just  referred  to? 

A.  No,  it  is  not,  Mr.  Jacobs.  I  think  it  is  com- 
piled, however,  from  the  ledger  sheets  that  I  just 
spoke  of  but  it  is  not  a  photostatic  copy  of  the 
ledger  sheets. 

Q.  I  see.  Do  you  know  when  this  document  was 
compiled  ? 

A.  I  don't  recall.  It  was  sometime  after  I  had 
terminated  my  duties  as  trustee,  but  I  don't  recall 
just  when. 

Q.    Was  it  compiled  at  your  request? 

A.  I  don't  recall  whether  it  was  compiled  at  my 
request  or  yours,  to  tell  you  the  truth.  But  it  was 
compiled  in  my  office  I  believe,  by  Mr.  Baum,  if  I 
am  not  mistaken. 

Q.     You  have  your  ledger  sheets? 

A.     I  do,  yes. 

Q.  Well  I  would  just  like  to  deprive  you  of 
them.  I  think  we  had  better  have  your  records 
showing  the  disbursements  that  you  made  because 
they  include,  if  your  Honor  please,  number  one, 
[87]  at  least,  of  the  disbursements  that  are  referred 
to  in  this  case.  Perhaps  I  can  offer  it  this  way,  and 
avoid  depriving  the  witness  of  his  records. 

Q.  Did  you  as  trustee  under  that  trust  agree- 
ment ever  issue  any  check  that  you  were  not  re- 
quested to  issue  by  Mr.  Elliff  ? 

Mr.  Shapro:  I  am  going  to  object  to  that  ques- 
tion if  your  Honor  please  upon  the  ground  it  is  im- 
material,   incompetent    and    irrelevant.    In    other 
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words,  we  take  the  j)osition  that  the  objectivity  of 
the  trustee  under  that  trust  agreement  is  not  bind- 
ing ui^on  us.  We  are  not  parties  to  it. 

The  Court:  Well,  if  that  develops,  won't  that  go 
to  the  weight  of  it  ?  I  will  permit  him  to  answer. 

The  Witness:  So  far  as  I  know,  all  checks  were 
issued  with  Mr.  Elliif 's — at  Mr.  Elliff's  direction. 

Q.  (By  Mr.  Jacobs)  :  Xow  did  you  issue  any 
checks  to  the  old  firm,  that  is  Twin  City  Company? 

A.  I  issued  a  check  to  whoever  was  named  on 
the  note  that  we  are  talking  about,  yes.  I  believe  it 
was  Twin  City  Company. 

Q.  Will  you  find  the  date  of  that  check  and  state 
the  amount  of  it,  of  the  check  that  you  issued? 

A.  Well,  here  on  the  ledger  reveals  that  on  De- 
cember 30th,  1953,  a  check  in  the  sum  of  $2,500.00 
was  issued  to  Canadian  Bank  of  Commerce. 
Now 

Q.     Can  you  tell  us  the  purpose  of  this  check  ? 

A.  The  purpose  of  that  check  was,  so  far  as  I 
knew,  to  apply  [88]  it  on  this  note.  I  had  received 
a  letter  from  the  Canadian  Bank  of  Commerce  to 
the  effect  that  the  matter  had  been  referred  to  them 
for  collection ;  that  is,  the  note  had  been  referred  to 
them  for  collection. 

Q.  Did  you  have  any  other  occasion  than  that  of 
making  a  payment  of  the  note  to  send  a  check  to 
the  Canadian  Bank  of  Commerce  at  that  time  ? 

A.  I  think  that  was  the  only  payment  that  I 
made  to  them. 

Q.     Now  can  you  tell  us  positively  whether  that 


Twin  City  Company,  et  al.  157 

(Testimony  of  Louis  Pasquinelli.) 

was  or  whether  it  was  not  a  payment  on  account  of 

that  note? 

A.     So  far  as  I  was  concerned  it  was,  yes. 

Q.    It  was?  A.    Yes. 

Q.  Mr.  Pasquinelli,  where  did  the  funds  that 
paid  that  check  come  from? 

A.  Out  of  monies  that  were  turned  over  to  me 
from  the  Pine  Supply  Company  under  this  trust 
agreement. 

Q.  Turned  over  to  you  by  whom,  Mr.  Pasqui- 
nelli? 

A.  Mostly  by  Mr.  Elliff.  But  then  some  funds  I 
received  myself  through  the  mail  and  so  forth. 

Q.     On  account  of  what  accoimts  receivable? 

A.     On  account  of  accounts  receivable,  yes, 

Q.  Of  that  company?  Who  collected  the  accounts 
receivable  under  that  trust  agreement? 

A.  Well,  now  I  don't  know  who  collected  them. 
All  I  can  [89]  tell  you  is  who  brought  me  the  money 
when  it  was  brought  to  me. 

Q.     And  who  was  that,  was  that  Mr.  Elliff  ? 

A.  Ordinarily,  unless  he  sent  it  up  through  one 
of  his  men.  Ordinarily  he  would  bring  the  checks 
up. 

Q.  Was  any  notice  of  the  trust  agreements  given 
to  creditors  of  the  Pine  Supply  Company  that  you 
know?  A.     Not  to  my  knowledge. 

Q.     Of  any  kind  and  nature? 

A.  Not  that  I  know  of,  I  don't  recall  giving  any 
notice  to  anyone. 

Q.    Would  you  answer  the  same  with  respect  to 
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the  note?  Was  any  notice  given  to  any  of  the  cred- 
itors of  the  discussion  of  that  note? 

A.     Not  to  my  knowledge. 

Q.  You  terminated  your  connection  with  the 
trust,  you  say,  in  April  ? 

A.     I  believe  that  is  correct. 

Q.  What  did  you  do  with  the  funds  that  were 
then  on  hand  in  the  trust,  if  there  were  any? 

A.  I  turned  over  to  Pearl  K,  Lannin  on  the 
24th  of — the  ledger  sheet  shows  the  24th  of  ^March, 
that  is  probably  correct,  on  the  24th  of  ^larch  I 
turned  over  to  Mrs.  Pearl  K.  Lannin  the  sum  of 
$2,063.72. 

Q.  And  did  you  have  any  further  dealings  with 
the  trust  [90]  funds  or  ^^ith  the  business  of  the 
trust  after  that  ?  A.     I  believe  not. 

Q.  Of  your  own  knowledge  do  you  know  whether 
any  other  trustee  was  appointed  to  administer  the 
terms  of  the  trust  after  you  ceased  to  be  trustee  ? 

A.  I  can't  say  that  I  can  say  of  my  own  knowl- 
edge, no. 

Q.  As  trustee  for  Mrs.  Pearl  K.  Lannin,  what  if 
any  dealings  did  you  have  with  that  lady? 

A.     Mrs.  Lannin? 

Q.    Yes. 

A.  Oh,  no  dealin2:s  other  than  she  on  occasion 
would  inquire  about  these  things.  But  I  mean  I 
didn't  represent  her. 

Q.  Did  she  ever  give  you  any  instructions  as  to 
what  she  wanted  you  to  do  as  trustee? 

A.    Not  that  I  recall. 


Ttvin  City  Company,  et  al.  159 

(Testimony  of  Louis  Pasquinelli.) 

Q.  Is  it  correct  to  say  that  all  the  instructions 
you  did  receive  in  that  regard  came  to  you  from 
Mr.  Elliff?  A.     I  think  so. 

Q.  Did  you  have  any  correspondence  while  you 
were  serving  as  trustee  with  Twin  City  Company? 

A.     I  did. 

Q.     In  what  connection? 

A.  I  received  one  or  two  letters  concerning  some 
account  that — current  account  that  the  Pine  Supply 
owed  to  them  and  asking  whether  or  not  they  could 
be  paid.  [91] 

Q.  Now  during  the  time  that  you  were  serving 
as  trustee — I  think  your  testimony  is  you  started  in 
shortly  after  October  10th,  is  that  right  ? 

A.  I  believe  that  is  right.  The  first  entry  of  any 
funds  shows  October  13th,  1953. 

Q.  Was  any  purchase  made  of  merchandise  from 
Twin  City  Company  by  Pine  Supply  Company  ? 

A.  I  cannot — I  could  not  say  that  to  my  own 
knowledge.  I  had  nothing  to  do  with  matters  of  that 
kind. 

Q.  Did  the  correspondence  deal  with  any  such 
purchase  that  you  have  just  mentioned? 

A.  You  mean  the  correspondence  from  Twin 
City? 

Q.     Yes.  A.     I  believe  that  it  did. 

Q.  And  do  you  have  the  correspondence  that  you 
have  just  referred  to  ?  A.     I  believe  I  do. 

Mr.  Jacobs :    May  I  see  it  ? 

The  Witness:    Yes. 

The  Court:    Let's  take  a  recess  at  this  time. 
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(Recess.) 

Q.  (By  Mr.  Jacobs)  :  During  the  recess,  Mr. 
Pasquinelli,  you  have  examined  your  correspond- 
ence file?  A.    I  have. 

Q.  Do  you  find  anything  in  that  file  that  has  to 
do  with  that  [92]  $2,500.00  payment  to  which  you 
have  referred?  A.     I  do. 

Q.     Will  you  please  produce  that? 

A.  I  don't  know  whether  Mr.  Roberts  has  seen 
that  or  not. 

Q.  You  have  just  handed  me  what  purports  to 
be  a  letter  dated  December  30th,  1953  addressed  to 
yourself  by  Pearl  K.  Lannin.  It  says, 

*'You  are  authorized  to  pay  to  the  Canadian  Bank 
of  Commerce  the  sum  of  $2,500.00  out  of  the  trust 
funds  held  by  you,  this  amount  to  be  applied  on  the 
promissorj^  note  of  George  and  Audrey  Elliff  for 
$28,000.00  whicli  is  dated  October  6th,  1953,  and 
payable  to  the  Twin  City  Lumber  Company." 

Do  you  recognize  the  signature  ? 

A.    I  do. 

Q.     Is  that  of  Pearl  K.  Lannin?  A.     It  is. 

Q.  Have  you  any  reason  to  want  to  retain  this 
letter  in  your  files?  A.     Not  particularly. 

Mr.  Jaco])s:  Well,  to  complete  the  record,  your 
Honor,  we  will  oifer  it. 

The  Court:    Exhibit  8. 

(Thereupon  the  foregoing  letter  was  intro- 
duced in  evidence  as  Plaintiff's  Exhibit  No.  8.) 
Mr.  Jacobs :    I  think  you  can  take  the  witness. 
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Cross  Examination 

Q.  (By  Mr.  Shapro)  :  Mr.  Pasquinelli,  am  I 
correct  in  assuming  that  this  letter  from  Mrs.  Lan- 
nin,  which  is  dated  December  30th,  1953,  was  pro- 
cured by  you  from  her  before  you  issued  the  check 
for  $2,500.00  for  the  Canadian  Bank  which  you 
previously  identified?  A.     I  believe  it  was. 

Q.  Mr.  Pasquinelli,  you  have  testified  in  re- 
sponse to  one  of  Mr.  Jacob's  questions  that  you  did 
not  put  anything  in  the  trust  agreement  other  than 
that  which  v»^as  discussed  before  you  at  this  meet- 
ing, is  that  right  ?  A.     That  is  right. 

Q.  Is  it  also  true  that  you  did  not  omit  from 
the  agreement  anything  Vvdiich  was  discussed  in 
front  of  you  and  for  the  purposes  of  the  meeting 
included  in  the  agreement? 

A.     I  believe  that  is  right. 

Mr.  Shapro :    No  other  questions. 

Redirect  Examination 

Q.  (By  Mr.  Robert  Jacobs) :  Mr.  Pasquinelli, 
at  this  meeting  that  you  have  referred  to,  was  there 
any  discussion  that  took  place  as  to  any  need  for  a 
return  in  this  whole  transaction? 

A.     I  believe  there  was  such  a  discussion. 

Q.  Can  you  identify  the  parties  who  made  any 
reference  to  a  need  for  a  return  ?  [94] 

A.  Well,  I  l)e]ieve  both  Mr.  Ellife  and  Mr.  Ram- 
sey both  stated  that  the  matter  was  urgent. 

Q.  Can  you  remember  what  Mr.  Ramsey  had  to 
say  on  this  particular  point  ? 
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A.  I  don't  recall  specifically  except  that  there 
was  talk  about  the  fact  that  Mr.  Hunter  and  the 
Twin  City  Company  either  wanted  something  down 
right  away  or  else  he  was  going  to  have  to  close  Mr. 
Elliff's  place  of  business  down. 

Q.  Was  there  any  discussion  at  that  meeting  re- 
garding who  would  guarantee  the  note? 

A.  I  don't  recall  that  because  if  I  remember  cor- 
rectly the  note,  as  I  stated  before,  had  already  been 
executed.  I  don't  think  it  entered  into  the  discus- 
sion. 

Q.     Was  the  note  present  at  this  discussion  *? 

A.     I  don't  recall,  Mr.  Jacobs. 

Q.  Do  you  recall  whether  Mrs.  Lannin  had 
signed  the  note  at  the  time  or  not  ? 

A.     No  I  don't. 

Q.  Were  there  any  discussions  made  during  this 
discussion  by  Mr.  Ramsey  as  to  what  would  be  put 
into  the  trust  agreement? 

A.  I  can't  recall  any  specific  discussion.  There 
Avas  something  about  it  made,  but  I  know  he  was  in 
the  general  conference.  I  know  the  general  conver- 
sation between  myself  and  Mr.  Ramsey  concerned 
the  whole  transaction. 

Q.  Isn't  it  true  that  Mr.  Ramsey  insisted  on  the 
trust  [95]  agreement? 

Mr,  Shapro:  I  object  to  the  form  of  the  question, 
your  Honor,  upon  the  ground  that  it  calls  for  the 
opinion  and  conclusion  of  the  witness. 

The  Court :    Sustained. 

Q.     (By  Mr.   Jacobs) :     Do  you  remember  any 
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statements  made  hy  Mr.  Ramsey  in  which  he  in- 
sisted upon  the  trust  agreement? 

Mr.  Shapro:  Same  objection,  if  your  Honor 
please. 

The  Court:  Well,  do  you  remember  any  state- 
ments made  by  Ramsey  concerning  the  trust  agree- 
ment of  any  kind? 

The  Witness:  None  specifically  exceiot  like  I  say 
he  was  in  general  conversation  concerned  with  the 
preparation  of  the  agreement;  but  nothing  specifi- 
cally that  I  can  recall. 

Q.  (By  Mr.  Jacobs) :  During  this  conversation 
all  of  the  terms  of  the  trust  agreement  were  dis- 
cussed? A.     They  were,  they  were. 

Q.  And  was  a  discussion  held  as  to  twenty  per 
cent  of  the  gross?  A.     Yes. 

Q.    Received  that  should  be  withheld?     A.    Yes. 

Q.     Mr.  Ramsey  took  part  in  that  discussion? 

A.     So  far  as  I  can  recall  he  did. 

Q.  Do  you  recall  whether  Mr.  Ramsey  suggested 
that  or  not? 

A.  I  can't  recall  specifically.  I  couldn't  truly  say 
that  [96]  I  do. 

Q.  It  is  true,  isn't  it,  that  a  discussion  was  held 
in  which  twenty  per  cent — it  was  mentioned  that 
twenty  per  cent  would  be  retained  and  applied  on 
the  notes  payable  to  Twin  City? 

A.     I  think  that  is  correct. 

Q.  Did  Mr.  Ramsey  make  any  request  to  you 
that  he  be  given  a  copy  of  the  trust  agreement  when 
it  was  completed? 
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A.  No,  I  don't  recall.  I  don't  recall  whether  he 
did  or  he  didn't. 

Q.  When  the  check  was  made  out  that  you  dis- 
cussed in  your  testimony  to  Mrs.  Pearl  K.  Lannin 
at  the  termination  of  your  trusteeship,  was  that 
check  delivered  by  you  to  Mrs.  Lamiin? 

A.     I  don't  believe  it  was. 

Q.    Who  was  it  delivered  to? 

A.  If  I  recall  correctly,  I  believe  it  was  given  to 
Mr.  Elliff .  I  am  not  positive,  but  I  think  it  was 
given  to  Mr.  Elliff.  It  was  made  payable  to  Pearl 
K.  Lannin. 

Mr.  Jacobs:    No  further  questions. 

Mr.  Huntington  Jacobs:  With  the  permission  of 
the  Court  and  counsel  I  Avill  excuse  the  witness. 

(Witness  excused.) 

Mr.  Huntington  Jacobs:  Mr.  Baum  who  has 
been  mentioned  in  Elliff 's  testimony  and  that  of  the 
other  witnesses  is  present  in  Court,  your  Honor.  He 
is  a  Certified  Public  Accountant  of  San  Jose.  I  am 
told  l)y  him  that  if  it  is  possible  [97]  to  complete 
his  testimony  today,  it  would  be  of  great  conven- 
ience to  him.  I  don't  know. 

Mr.  Shapro :  I  am  sure  that  can't  be  done.  I  say 
that  advisedly.  I  am  sure  that  the  cross  examination 
of  Mr.  Baum  alone  will  take  more  than  the  time 
remaining  in  the  afternoon. 

Mr.  Jacobs :  Then  there  is  no  purpose  in  putting 
him  on  out  of  order.  Mr.  Elliff,  mil  you  resume  the 
stand  ? 
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GEORGE  F.  ELLIFF 
previously  sworn,  resumed 

Redirect  Examination 

Q.  (By  Mr.  Huntington  Jacobs):  Mr.  Elliff, 
you  have  told  us  that  during  the  period  from  about 
the  middle  of  May  until  the  last  part  of  September 
you  received  a  number  of  letters  from  the  old  firm 
relative  to  your  account  with  that  firm.  Did  you  re- 
ceive any  other  communications  from  Mr.  Hunter? 

A.  There  was  numerous  phone  calls  from  vari- 
ous occasions. 

Q.     Over  what  period  of  time*? 

A.  Well,  from  the  very  conception  of  the  agree- 
ment on  the  warehousing  agreement. 

Q.  And  extending  to  what  period?  To  what 
time  ? 

A.     Up  until  the  time  of  bankruptcy  actually. 

Q.  In  other  words,  to  and  beyond  the  time  of 
this  October  transaction  that  we  have  just  been 
talking  about? 

A.  Well,  they  became  less  frequent  after  Octo- 
ber. 

Q.  I  see.  Now  can  you  give  us  the  dates  of  these 
several  conversations?  How  many  of  them  were 
there,  let's  ask  that  question  first?  [98] 

A.  The  average  was  probably  once  a  week, 
weekly,  or  maybe  even  more  so. 

Q.     How  did  they  originate  ? 

A.  Well,  Mr.  Hunter  would  contact  me  by  phone 
from  his  Los  Angeles  office  on  different  phases  of 
the  business,  the  progress  he  was  making,  how  the 
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account  stood  moneywise,  mostly  moneywise  always. 

Q.  Did  he  make  inquiry  of  you  in  those  conver- 
sations regarding  the  condition  of  the  business,  the 
financial  condition  of  it?  A.    Yes,  he  did. 

Q.    And  did  you  inform  him  in  that  regard? 

A.    Yes.  It  was  openly  discussed. 

Q.  And  did  you  tell  him  accurately  what  the 
condition  was?  A.    Yes,  I'd  say  I  did. 

Q.  Now  when  was  the  last  of  these  conversa- 
tions by  telephone,  when  did  that  occur,  the  last 
prior  to  the  6th  of  October,  1953? 

A.  If  I  recall  correctly  it  was  in  the  latter  part 
of  September. 

Q.  And  from  what  point  did  that  telephone  call 
originate?  A.    I  believe  from  San  Francisco. 

Q.  Now  with  whom  did  you  talk  on  that  occa- 
sion ? 

A.  I  first  talked  to  Mr.  Ramsey  and  then  Mr. 
Hunter,  which  I  had  had  knowledge  was  also  on  the 
extension. 

Q.  You  evidently  have  some  knowledge  that  he 
was  on  the  [99]  extension.  How  did  you  learn  that 
fact? 

A.  Well,  after  the  conversation  became  pretty 
heated  then  he  spoke  up,  at  which  time  I  knew  he 
was  on  the  line. 

Q.  And  what  was  discussed  in  that  conversa- 
tion? 

A.  He  was  very  unhappy  and  dissatisfied  with 
tho  affairs, 

Q.     No,  just  give  us  the  subject  matter. 


Twin  City  Company,  et  al.  167 

(Testimony  of  George  F.  Elliff.) 

A.  He  was  making  demands  on  collecting  these 
accounts  receivable  and  the  warehouse  agreement  as 
it  was  originally  written.  He  was  very  unhappy 
about  it  and  dissatisfied.  He  made  it  very  plain  that 
he  wanted  something  done  immediately. 

Q.  And  what  was  said  and  by  whom  in  that  con- 
nection ? 

A.  Well,  Mr.  Hunter  stated  that  he  was  going  to 
get  us  money  somehow.  I  told  him  that  if  it  was 
humanly  possible  I  would  like  to  pay  him  immedi- 
ately to  get  out  from  under  his  thumb.  He  said  he 
didn't  care  what  happened  to  the  rest  of  the  people, 
that  he  wanted  his  now.  That  was  the  gist  of  it. 

Q.  Was  any  suggestion  made  at  that  time  by  any 
party  to  the  conversation  as  to  the  way  in  which 
this  payment  may  be  made  or  obtained? 

A.     No,  sir,  not  at  that  time. 

Q.  Now  subsequent  to  that  time  did  you  have  a 
conversation  with  Mr.  Ramsey  in  that  same  connec- 
tion ? 

A.  Numerous  conversations,  I  believe,  would  be 
more  correct. 

Q.  And  did  you  have  any  conversation  with  Mr. 
Ramsey  in  the  course  of  which  you  discussed  about 
entering  into  a  new  [100]  arrangement? 

A.    Yes,  I  did. 

Q.  I  see.  And  Avhen  did  that  conversation  occur 
and  where  ? 

A.  I  believe  the  first  suggestion  came  from  me 
by  telex)hone  to  Mr.  Ramsey  on  a  Monday  after  we 
had  been  to  the  bank  on  a  Thursday  or  a  Friday  or 
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Thursday.  That  was  where  I  left  o:^  and  at  noon 
when  I  said  Mr.  Ramsey  accompanied  me  to  the 
Hester  Branch  Bank  of  America.  At  that  time  I 
mean  I  was  up  to  my  wit's  end. 

The  Court :    What  month  was  this  ? 

The  Witness:    In  Sex)tember  of  1953. 

The  Court:  Well,  a  moment  ago  you  just  testi- 
fied in  response  to  a  question  to  the  last  conversa- 
tion before  October  6th. 

The  Witness :    That  is  what  you  asked  about. 

Q.  (By  Mr.  Jacobs)  :  That  Avas  the  last  tele- 
phone conversation,  your  Honor.  Now  I  am  asking 
whether  he  subsequently  had  any  conversations  with 
Mr.  Ramsey  regarding  a  new  agreement. 

The  Court:  That  is  before  October  6th,  you 
mean? 

Mr.  Jacobs :    Prior  to  October  6th,  yes. 

The  Witness :    Yes,  I  did. 

Q.     (By  Mr.  Jacobs)  :    You  did? 

A.     Yes,  sir. 

Q.  And  now  tell  us  again  when  this — or  tell  us 
Vvdien  that  occurred?  [101] 

A.  I'd  say  within  four  or  five  days  prior  to  the 
signing  of  the  agreement,  trustee  agreement  and  the 
note. 

Q.     Very  shortly  before  the  signing? 

A.     The  signing  of  the  note. 

Q.     Or  had  the  note  been  prepared  at  that  time  ? 

A.     No,  sir. 

Q.    Had  the  trust  agreement  been  prepared? 

A.     No,  sir. 
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Q.  Had  either  of  these  conferences  that  Mr. 
O'Connor  and  Mr.  Pasquinelli  testified  to  taken 
place?  A.     No,  sir. 

Q.  How  long  before  the  first  of  those  confer- 
ences took  place  was  this  conversation? 

A.  I  say  two  days  prior  to  entering  Mr.  O'Con- 
nor's office  on  writing  up  the  note,  if  I  remember 
correctly. 

Q.  Now  did  this  conversation  with  Mr.  Ramsey 
precede  or  did  it  follow  the  telephone  conversation 
that  you  have  just  referred  to  with  Mr.  Hunter? 

A.     It  followed. 

Q.     It  followed.  Plow  long  after  that  was  it? 

A.     Oh,  ten  days  I  would  say. 

Q.  Now  did  it  precede  or  follow  this  interview 
that  terminated  in  a  Yisit  to  the  Hester  Branch  of 
the  Bank  of  America? 

A.     The  telephone  conversation? 

Q.  No.  The  talk  with  Mr.  Ramsey  that  we 
are [102]  A.     It  followed. 

Q.     It  followed  ?  A.     Yes,  sir. 

Q.  Then  let  us  get  the  substance  of  this  conver- 
sation with  Ramsey  that  wound  up  at  the  Hester 
Branch  of  the  Bank  of  America.  Have  you  told  us 
all  that  occurred  in  that  conversation? 

A.  I  don't  recall.  But  I  could  review  what  was 
said.  •  >'i 

Q.    Please  do. 

A.  He  was  there  as  an  agent  of  Twin  City  Lum- 
ber Comi)any  to  establish  some  way,  workable  way 
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for  both  myself  and  their  company  to  pay  them  up 

in  full. 

And  he  gave  me  I'd  say  two  or  three  alternatives 
in  which  to  arrive  at  that.  One  was  to  pay  up  in 
full  and  they  would  give  me  back  the  warehouse  re- 
ceipts. Another  was  to  lock  me  up. 

The  Court:    What  was  that? 

The  Witness:  Lock  me  up.  I  mean,  lock  up  the 
warehouse  and  discontinue  business,  which  they  did. 
Or  to  make  some  other  arrangements  it  was  left  up 
to  me  to  come  up  with. 

Q."  (By  Mr.  Jacobs)  :  What  did  they  say — what 
did  Mr.  Ramsey  say  regarding  the  continuance  of 
the  May  agreement  if  he  said  anything? 

A.  It  was  terminated  right  then  and  there.  I 
presumed  at  that  time.  [103] 

Q.  And  what  was  said  in  that  regard  by  Mr. 
Ramsey,  if  anything? 

A.  He  gave  me  direct  orders  to  lock  the  ware- 
house and  to  discharge  anyone  that  was  working  for 
Pine  Supply  Company. 

The  Court:    Gave  orders  to  do  what? 

The  Witness :  To  lock  up  the  warehouse  and  dis- 
charge all  employees.  We  were  pennitted  only  to 
continue  business  if  we  would  want  to  under  cash 
sales,  which  I  could  stay  there  and  carry  on  the 
business,  Init  I  could  only  sell  the  material  for  cash. 

Q.  (By  Mr.  Jacobs) :  Was  anything  said  about 
any  further  deliveries  under  the  May  agreement 
from  Twin  City  Company? 

A.     They  had  been  discontinuing,  the  order  had 
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been  discontinued  in  August  of  that  year. 

Q.  [N'ow  at  what  time  was  the  warehouse  locked 
up,  as  you  say? 

A.     I'd  say  around  the  30th  of  October,  1953. 

The  Court:    30th  of  October? 

The  Witness :  I  mean  Sex^tember,  pardon  me,  sir, 
of  September. 

Q.  (By  Mr.  Jacobs)  :  ISTow  after  that  conversa- 
tion with  Mr.  Ramsey  what  did  you  do  in  reference 
to  preparing  a  new  agreement,  if  you  did  anything? 

A.  Well,  I  talked  it  over  with  them,  with  my 
wife.  Then  I  went  and  talked  to  ray  mother-in-law 
and  said  that  the  only  solution  I  could  possibly 
think  of  myself  was  to 

Q.  Is  this  a  conversation  between  you  and  your 
mother-in-law?  [104] 

A.  This  is  a  solution  that  I  came  up  with  with 
Mr.  Ramsey. 

Q.     Is  that  what  you  told  Ramsey? 

A.  That  if  she  would  sign  a  note  for  $28,000.00 
that  we  could  work  out  some  arrangements  where 
the  inventory  could  be  her  security  and  the  signing 
of  the  note  as  guarantor  and  I  mean  to  continue. 

Then  I  believe,  if  I  am  correct,  I  saw  Mr.  Ram- 
sey or  either  he  came  to  the  warehouse  again  the 
following  week,  I  believe  this  took  place  over  the 
week  end. 

On  Monday  I  had  a  conversation  and  told  him 
what  I  proposed  to  do  or  could  do.  He  mentioned 
that  he  could  not  give  me  the  final  answer  but  he 
would  discuss  this  with  Mr.  Hunter  and  that  since 
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time  was  of  the  essence  in  it  he  would  give  me  an 

answer  as  soon  as  possible,  which  he  did. 

Q.  Was  this  before  or  after  the  warehouse  was 
locked  up  ? 

A.  This  was  after  the  warehouse  had  been 
locked  up. 

Q.  I  see.  Now  then  what  happened  next  in  refer- 
ence to  the  negotiation  of  a  new  agreement? 

A.  There  was  several  i^hone  calls  back  and  forth 
with  Mr.  Ramsey  and  myself.  I  believe  Mr.  Hunter 
called  me  directly  and  stated  that  he  would  consider 
this  subject  to  submission  of  Mrs.  Lannin's  financial 
statement. 

Q.  Now  you  speak  about  an  inventory  being 
made  security.  Who  suggested  that  arrangement? 

A.     To  whom,  sir?  [105] 

Q.  Who  suggested  it  to  you?  Did  you  originate 
the  idea  ? 

A.     I  originated  that  idea,  yes. 

Q.  Now  as  to  the  terms  in  which  this  agreement 
arrangement  was  to  be  embodied,  who  suggested 
them? 

A.  The  trustee  agreement  and  the  trustee  ac- 
count was  at  the  insistence  of  Mr.  Ramsey. 

The  Court:    What  idea  did  you  originate? 

The  Witness:  My  mother-in-law  co-signing  of 
the  note. 

Q.  (By  Mr.  Jacobs) :  Now  when  was  this  sug- 
gestion made  by  Mr.  Ramsey? 

A.     In  the  office  of  Mr.  Louis  Pasquinelli. 

Q.     And  when? 
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A.     I  believe  in  the  morning  of  October  4th. 

Q.    And  who  was  present '^ 

A.    Mr.  Pasquinelli  and  myself  and  Mr.  Baum. 

Q.  And  what  was  said  and  by  whom  regarding 
the  terms  of  this  new  arrangement  at  that  inter- 
view? 

A.  Mr.  Ramsey  stated  to  Mr.  Pasquinelli  that 
there  would  l^e  some  arrangements  made  to  where 
they  could  be  guaranteed  the  money. 

Q.     Who  are  ^Hhey"? 

A.  Twin  City  Company,  their  money,  because 
they  wouldn't  rely  on  any  signature  on  a  check  by 
myself. 

Q.  ^N'ow  this  you  are  saying  was  on  the  4th,  I 
take  it?  That  was  prior  then  to  the  conference  with 
Mr.  O'Connor?  [106] 

A.  It  was  after  the  conference  with  Mr.  O'Con- 
nor. 

Q.  The  note  bears  date  October  6th,  Mr.  Elliff. 
Does  that  refresh  your  memory  as  to  the  probable 
date  of  this  conference  that  you  are  just  referring 
to  now? 

A.  Well,  I  still  would  cling  to  the  idea  that  it 
was  the  4th  because  I  think  Mr.  Pasquinelli  was  out 
of  town  two  days.  I  am  not  sure.  But  I  know  he  was 
out  of  town  at  the  time  we  agreed  to  do  this. 

Q.  What  is  your  recollection  as  to  which  of  these 
documents  was  prepared  first? 

A.     My  recollection? 

Q.  I  mean  by  these  documents  the  note  and  the 
trust  agreement? 
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A.  The  note  was  prepared  first.  That  was  to 
show  good  faith  on  our  part. 

Q.  Was  the  note  signed  prior  to  the  execution  of 
the  trust  agTeement  or  not  ? 

A.  If  my  recollection  is  right,  it  was  signed — 
they  were  both  signed  at  the  same  time. 

Q.  Xow  at  this  conference  you  heard  Mr.  Pas- 
quinelli's  testimony,  did  yoti  not  ?  A.     I  did. 

Q.  Are  you  referring  now  to  the  same  confer- 
ence that  he  was  referring  to? 

A.  I  was.  I  am  referring  to — had  been  referring 
to  the  rough  draft  of  the  trustee  agi'eement.  [107] 

Q.  You  say  that  the  parties  present  there  were 
Mr.  Ramsey  and  yourself  and  Mr.  Baum  as  well  as 
Mr.  Pasquinelli,  is  that  correct? 

A.     That  is  correct. 

Q.  And  do  you  recall  what  paii:  Mr.  Ramsey 
took  in  that  discussion? 

A.  He  laid  out  the  percentage  which  was  too 
high. 

The  Court :    Laid  out  the  what  ? 

The  Witness:  The  percentage  that  would  be 
withheld  from  gross  receipts  which  was  too  high. 
I  ol^jected  to  it  and  Mr.  Baum  objected  to  it.  Then 
we  mutually  agi'eed  that  the  business  couldn't  stand 
tliat  much,  which  was  thirty  per  cen.t,  I  l^elieve,  and 
we  settled  on  twenty  per  cent. 

We  also  wanted  three  years  in  which  to  pay  off 
the  note.  He  wouldn't  go  along  with  that  idea.  We 
finally  settled  on  twenty-two  months. 

Q.     (By  Mr.  Jacobs)  :    Was  this  discussion  about 
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the  payment  of  the  note — did  that  take  place  at  this 
conference  at  Mr.  Pasquinelli's  office  in  his  pres- 
ence? A.    Yes. 

Q.  Let  us  go  back  for  a  moment  and  examine 
the  conference  that  Mr.  O'Connor  referred  to.  I 
think  you  have  testified  that  that  took  place  about 
two  days  previous  to  this? 

A.    A  day  or  two  days. 

Q.  A  day  or  two  days  previous.  And  who  was 
present  on  [108]  that  occasion  according  to  your 
recollection  ? 

A.  Mr.  Baum,  Mr.  O'Connor,  and  Mr.  Ramsey 
and  myself. 

Q.  And  what  subject  or  subjects  were  discussed 
at  that  conference? 

A.  The  drawing  up  of  the  note  which  we  had 
agreed  to  by  that  time.  They  were  trying  to  hold  it 
to  round  figures,  it  was  $28,116.00,  if  I  remember 
right.  We  agreed  that  we  would  pay  $116.00  and 
make  an  even  $28,000.00. 

Mr.  Ramsey,  as  I  recall,  made  certain  suggestions 
that  Twin  City  were  going  to  insist  upon  if  they 
were  going  to  agree  to  this  at  all.  I  mean  it  was 
more  or  less  a  general  discussion  but  Mr.  O'Connor 
wouldn't  continue  until  Mr.  Pasquinelli  came  back. 

Q.  Well,  there  was  discussion,  was  there,  at  that 
conference  of  the  terms  of  the  trust  agreement  ? 

A.     It  was  brief,  but  there  was,  yes. 

Q.  And  was  there  discussion  at  that  conference 
regarding  the  terms  for  payment  of  the  note  ? 
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A.  I  believe  so,  sir.  But  it  wasn't  concluded,  it 
wasn't  final. 

Q.     It  was  not  final?  A.     No,  sir. 

Q.  And  that  discussion  as  well  as  the  discussion 
regarding  the  terms  of  the  trust  agreement  was  con- 
tinued, was  it,  at  this  second  conference?  [109] 

A.     Until  Mr.  Pasquinelli  returned,  yes. 

Q.  I  see.  Now  you  have  examined  the  trust 
agreement,  have  you  not? 

A.    Yes,  I  have  read  it. 

Q.  Can  you  tell  us  whether  all  of  the  terms  of 
the  trust  agreement  were  discussed  at  this  confer- 
ence before  Mr.  Pasquinelli? 

A.     Before  Mr.  Pasquinelli? 

Q.     I  mean  in  Mr.  Pasquinelli's  presence. 

A.     In  his  presence,  yes,  they  were. 

Q.  Was  Mr.  Ramsey  continuously  present  dur- 
ing that  discussion?  A.    Yes,  sir. 

Q.  Now  have  you  told  us  all  of  tlie  terms  of  the 
trust  agreement  that  Mr.  Ramsey  suggested? 

A.  He  voiced  an  opinion  throughout  the  whole 
draft  of  tlie  trustee  agreement  that  he  was  present 
at  all  times. 

Q.  You  mean  that  he  pressed  an  opinion  regard- 
ing each  of  these  terms  as  it  was  discussed? 

A.    Generally,  yes. 

Q.  Now  was  the  matter  of  notice  according  to 
your  o'vvn  recollection  discussed  at  this  meeting  with 
Mr.  Pasquinelli? 

A.     I  recall  it  very  vividly,  yes. 

Q.     And  what  was  said  and  by  whom  according 
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to  your  recollection  regarding  that  matter  of  no- 
tice? [110] 

A.  It  was  at  Mr.  Pasquinelli's  suggestion  that 
we  did  file  under  a  certain  section,  w^hicli  I  am  not 
familiar  with.  But  it  was  mutually  agreed  not  only 
by  Mr.  Ramsey  because  of  the  notice  and  the  com- 
motion it  might  create,  but  Mr.  Baum  and  myself 
thought  that  it  would  be  better  to  frankly  hide  the 
facts  rather  than  put  them  on  notice  so  that  other 
creditors  would  be  aware  of  this. 

Q.  N'ow  was  any  notice,  to  your  knowledge, 
given  to  creditors  of  the  execution  of  the  note'?  I 
mean  to  your  creditors  or  any  of  them? 

A.  Not  unless  you  could  say  that  the  checks,  a 
trustee  account. 

The  Court:    What*? 

The  Witness:  The  checks  that  were  written  by 
Mr.  Pasquinelli  did  carry  a  trustee  account. 

Q.  (By  Mr.  Jacobs)  :  That  is  those  checks  that 
Mr.  Pasquinelli  issued  carried  that  ? 

A.    Yes,  sir. 

Q.  And  that  is  the  only  notice  that  you  know  of 
that  was  given  to  creditors,  this  transaction  ? 

A.  I  can  speak  only  for  myself.  But  I  gave  no 
written  notice  to  no  other  creditors. 

Q.  Do  you  know  of  your  own  knowledge  of  any- 
one else  of  having  done  so? 

A.     I  am  quite  sure  they  did  not.  [Ill] 

Q.  Now  who  was  it  that  suggested  the  reason  for 
not  giving  notice  to  creditors,  if  you  can  rememl)er  ? 
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A.  There  was  just  a  mutual  agreement.  Every- 
one scorned  on  the  idea. 

Q.  You  all  unanimously  reached  this  agreement 
and  refused  to  follow  Mr.  Pasquinelli's  suggestion, 
is  that  your  testimony? 

A.  Well,  it  was  a  little  more  thorough  than  that. 
We  discussed  it  openly  and  we  found  the  pros  and 
cons  of  it  not  to  be  good.  It  wouldn't  be  conducive 
to  continue  to  being  in  business,  Ave  decided. 

Q.  Was  there  any  discussion  as  to  what  the  cred- 
itors were  likely  to  do  specifically  if  they  learned 
about  this  transaction? 

A.  I  recall  Mr.  Pasquinelli  saying  that  "You 
know  this  could  be  invalid."  I  do  remember  that. 
I  mean  he  brought  that  up.  He  emphasized  the  fact. 

Q.  Was  there  any  discussion  as  to  any  other 
actions  that  creditors  might  be  expected  to  take  if 
they  learned  of  this  transaction? 

A.    Yes,  there  was. 

Q.     And  tell  us  the  substance  of  that  discussion. 

A.  Well,  the  subject  was  a  concern  to  everyone 
present  including  Mr.  Ramsey,  Mr.  Baimi  and  my- 
self and  even  Mr.  Pasquinelli  because  he  was  quite 
aware  of  my  affairs  as  to  [112]  what  other  creditors 
might  do  because  we  had  had,  I  think,  one  attach- 
ment upon  Pine  Supply.  So  there  was  decided,  but 
never  carried  out,  that  we  would  make  the  checks 
certified  until  we  could  more  or  less  get  ourselves 
out  of  the  bind  we  were  in.  But  it  was  never  carried 
out. 
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Q.  That  provision  of  the  trust  agreement  was 
not  carried  out,  carried  into  effect? 

A.     No,  sir. 

Q.  May  I  have  that  trust  agreement  I  think  it's 
in  evidence.  Thank  you,  sir. 

I  call  your  attention  to  this  clause  in  the  trust 
agreement  which  is  Exhibit  7,  "That  in  order  to 
alleviate  as  much  as  possible  the  manual  work  in- 
volved in  the  administration  of  this  trust,  it  is 
agreed  that  the  trustor  and/or  his  accountant  shall 
su]:»mit  to  the  trustee  the  proper  invoices  and  vouch- 
ers, along  vvith  checks  drawn  by  the  trustor  in  pay- 
ment thereof — the  said  check  to  be  drawn  upon  the 
said  trustor's  personal  account — and  in  order  to 
forestall  the  possibility  of  attachment  or  other  levy 
upon  the  said  account,  the  said  checks  to  be  certi- 
fied— and  in  turn,  the  said  trustee  shall  deposit 
from  the  trust  account  into  the  account  of  the 
trustor  [113]  sufficient  monies  to  honor  the  said 
checks,  and  the  trustee  shall  thereupon  mail  the 
checks  to  the  persons  entitled  thereto." 

Was  there  a  discussion  of  that  clause  at  that  in- 
terview with  Mr.  Pasquinelli  prior  to  the  prepara- 
tion cf  this  agreement? 

A.  I  think  every  phase  in  that  agreement  was 
discussed,  as  Mr.  Pasquinelli  stated. 

Q.  Was  there  a  discussion  as  to  the  reason  for 
including  such  a  clause  in  the  agreement? 

A.     Yes,  we  were  afraid  of  more  attachments. 

Q.  Now  after  the  trust  agreem^ent  had  been  pre- 
pared and  the  note  had  been  prepared,  what  was 
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done  with  those  documents,  if  you  know? 

A.  When  you  speak  of  document,  what  docu- 
ment? 

Q.     The  note  and  the  trust  agreement. 

A.  I  was  instructed  by  Mr.  Ramsey  that  as  soon 
as  they  were  signed  that  I  was  to  furnish  him  with 
a  copy  so  that  he  could  approve  them,  Avhich  I  did. 
I  drove  to  San  Rafael  myself  and  Mr.  Baum  and 
met  him  over  there  in  a  restaurant.  He  examined 
them,  read  them,  and  said  that  he  would  mail  them 
to  Los  Angeles. 

However,  I  was  also  instructed  by  Mr.  Ramsey  to 
furnish  a  financial  statement  of  Mrs.  Lannin's. 

The  Court :  When  you  say  these  documents,  what 
are  you  talking  about?  [114] 

The  Witness:  I  am  speaking  of  the  note,  the 
trustee  agreement. 

The  Court:  Well,  the  note  was  that  the  form  of 
that  also  to  be  submitted  to  Ramsey. 

The  Witness :  Ramsey  had  first  seen  it,  it  wasn't 
signed  by  Mrs.  Lannin.  He  wanted  proof  that  she 
was  going  to  sign  it. 

The  Court :  He  had  already  seen  the  note  at  that 
time,  hadn't  he? 

The  Witness:  But  he  hadn't  seen  her  signature. 
And  a  letter  which  stated  that  they  would  return 
the  bad  checks,  as  I  said,  I  didn't  have  the  financial 
statement  of  Mrs.  Lannin  at  that  time,  but  I  as- 
sured him  that  I  would  have  it  the  following  day 
and  to  expedite  the  entire  matter  and  get  it  off  the 
calendar,  why,  I  told  him  I  was  going  to  Los  Ange- 
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les  and  that  I  would  personally  deliver  these  docu- 
ments, meaning  the  trust  deed  and  the  note  and  the 
financial  statements  and  this  letter  which  accom- 
loanied  to  Mr.  Hunter  in  person,  which  I  did. 

Q.  (By  Mr.  Jacobs)  :  Now  before  we  go  fur- 
ther, let's  get  back  to  this  matter  of  the  signing  of 
these  docmnents.  They  were  executed  as  the  docu- 
ment shows  and  when  was  that  done  and  where  was 
it  done? 

At  Mrs.  Lannin's  house,  I  believe;  in  San  Jose. 

Q.    Were  they  all  executed  at  once  or  not? 

A.     I  believe  so,  sir,  I  believe  they  were. 

Q.  I  shouldn't  have  used  the  word  ''All".  I 
meant  to  refer  [115]  to  the  note  and  the  trust 
agreement. 

A.  Yes.  It  was  after  Mr.  Robidoux  had  exam- 
ined them  and  had  delivered  them  to  Mrs  Lannin 
that  I  picked  them  up.  I  recall  that.  I  believe  I 
signed  them  at  the  time  I  picked  them  up  that  eve- 
ning, which  must  have  been  October  8th. 

Q.  That  is  the  date  that  is  borne  by  the  trust 
agi'eement?  A.    Yes,  sir. 

Q.  Now  do  you  recall  by  any  other  reason  that 
it  is  the  date  of  the  trust  agreement  ? 

A.     No,  sir. 

Q.  This  however  occurred  before  you  went  over 
to  see  Mr.  Ramsey,  did  it?  A.    Yes,  sir. 

Q.  Now  what  was  it  you  say  that  you  took  to 
Mr.  Ramsey? 

A.  I  took  this  document  here,  the  trust  agree- 
ment, a  letter  which  they  were  to  sign  and  send 
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back  to  us  agreeing  to  send  back  certain  checks  that 
had  not  been  recognized  by  the  Bank  of  America 
that  they  were  holding,  and  the  note.  But  I  did  not 
have  one  document  that  they  requested  and  that 
was  the  financial  statement. 

Q.     Were  you  alone  when  you  took  these  docu- 
ments to  Mr.  Ramsey  on  this  occasion? 

A.     No,  sir. 

Q.    Who  was  with  you?  A.    Mr.  Baum. 

Q.     And  where  did  you  see  Mr.  Ramsey? 

A.     Venetia   Palms,   I  believe  it's   a   restaurant 
and  motel,  hotel  in  San  Rafael. 

Q.     Did  Mr.  Baum  attend  your  conference  with 
Mr.  Ramsey  there?  A.    He  did. 

Q.    What  happened  at  that  time  in  reference  to 
those  documents? 

A.    Mr.  Ramsey  examined,  read  them  carefully, 
I  would  say. 

Q.     Did  that  include  the  trust  agreement? 

A.     Did  it  conclude  it? 

Q.     Did  it  include  it?  A.    Yes,  yes,  sir. 

Q.     Who  suggested  this  letter  regarding  the  re- 
turn of  the  bad  checks  ? 

A.     My  attorney,  Mr.  Pasquinelli. 

Q.    Were  the  bad  checks  ever  returned  ? 

A.     No,  sir. 

The  Court :    Where  were  they  ? 

The  Witness:     They  were  in  Los  Angeles  at  that 
time. 

The  Court:     They  were  checks  to  the  Twin  City 
Lura])er  Com])pny  })y  you? 
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The  Witness:    By  me,  sir. 

Thp  Court:  And  had  been  refused  payment  at 
the  bank  and  then  had  been  returned  to  the  Twin 
City  Company,  is  that  [117]  right? 

The  Witness :    That's  right,  sir. 

Q.  (By  Mr.  Jacobs) :  And  have  they  ever  been 
paid,  these  checks  that  you  are  now  referring  to  ? 

A.  Well,  it  was  my  understanding  and  also  my 
attorney's  that  in  drawing  up  that  letter  and  in 
drawing  up  the  trustee  agreement  that  that  covered 
the  checks.  There  was  some  $18,000.00  owing,  say, 
in  open  accounts  or  warehouse  receipts,  and  some 
$10,000.00  in  bad  checks  which  was  to  cover  the 
$28,000.00  described  here. 

Q.  Was  this  understanding  ever  reduced  to  w^rit- 
ing  in  any  way  other  than  by  this  unsigned  letter? 

A.     No,  sir.  No,  not  to  my  knowledge. 

Q.     Did  you  ever  get  that  letter  back  signed  ? 

A.     No,  sir,  I  did  not. 

Q.  And  you  say  you  never  got  back  any  of  the 
bad  checks  ? 

A.  I  did  not.  On  several  occasions  I  requested 
Mm  and  Mr.  Hunter  said  he  would  send  them  ut). 

Q.    And  do  you  know  where  they  are  now  ? 

A.     I  do  not,  sir. 

Q.  Mr.  Elliff,  after  Mr.  Ramsey  had  inspected 
these  documents,  what  did  you  do  with  them  then, 
these  documents  being  the  note  and  the  trust  agree- 
ment ? 

A.  The  signed  copy  I  took  with  me,  but  I  left 
him  a  copy. 
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Q.     Left  whom  a  copy?  [118] 

A.    Mr.  Ramsey. 

Q.     You  took  the  signed  copy  of  what  with  you? 

A.  Signed  cojDy  of  the  trust  agreement  that  Mrs. 
Lannin  and  myself  had  signed  and  Mr.  Pasquinelli, 
one  copy.  I  think  we  had  three  signed  copies.  We 
had  all  signed  and  kept  a  copy. 

Q.     And  what  did  you  do  with  the  note  ? 

A.     Oh,  the  note  I  took  with  me  to  Los  Angeles. 

Q.  I  see.  So  then  you  left  with  Mr.  Ramsey  a 
copy  of  the  trust  agreement  and  you  took  the  orig- 
inal of  the  note  and  the  original  of  the  trust  agree- 
ment with  you  to  Los  Angeles,  am  I  rights 

A.  I  took  a  copy,  not  the  original,  because  I 
kept,  I  think,  the  only  signed  copy  I  had.  But  I  did 
have  a  copy  unsigned. 

Q.  I  see.  Now  did  you  show  Mr.  Ramsey  on  the 
occasion  of  this  last  conference  with  him  the  signed 
copy  of  the  trust  agreement "? 

A.    Yes.  Yes,  I  did. 

The  Court :  "Well,  somebody  had  to  get  the  signed 
copy  of  the  note,  didn't  they  ? 

Mr.  Jacobs:    Yes,  sir. 

The  Witness:  Mr.  Hunter  got  the  signed  copy 
of  the  note,  sir. 

The  Court:  You  delivered  that  to  him  in  Los 
Angeles  ? 

The  Witness:    Yes,  sir.  [119] 

Q.  (By  Mr.  Jacobs)  :  Now  at  the  time  when  you 
delivered  the  note  to  Mr.  Hunter  in  Los  Angeles, 
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what  did  you  do  with  the  copy  of  the  trust  agree- 
ment that  you  took  there  % 

A.  I  enclosed  the  letter,  the  note  and  a  copy  of 
the  trust  agreement  in  a  large  manila  envelope  and 
left  them  at  his  door  in  Bel  Air,  California,  I  think 
it  was. 

Q.  Well,  leaving  something  at  his  door  is  a  little 
bit  vague,  is  it  not  ? 

A.  I  left  it  with  the  maid.  Mr.  Hunter — it  was 
early  in  the  morning — Mr.  Hunter  had  not  gotten 
up  yet.  I  left  it  with  the  maid  and  she  assured  me 
that  he  would  get  it  when  he  got  up. 

Q.  Now  were  you  alone  on  that  occasion  or  was 
there  anyone  with  you'? 

A.    Mr.  Baum  was  with  me  again. 

Q.    He  was  with  you?  A.     Yes,  sir. 

Q.  By  the  way,  approximately  what  date  was 
this  delivery  made  to  Mr.  Hunter? 

A.  It  was  on  the  Sunday  morning  following  the 
signing  of  this  agreement. 

Q.  Since  we  have  not  a  calendar  on  hand  can 
you  tell  us  approximately  how  many  days  after 
this  occurred,  after  your  interview  mth  Mr.  Ram- 
sey? 

A.     Three  days  and  four  days  at  the  very  most. 

Q.  Now  excepting  the  warehouse  receipts  which 
I  mentioned  in  the  trust  agreement,  as  you  recall, 
what  was  done? 

A.     They  were  in  turn  signed 

Q.  I  should  rephrase  that  question  because  it's 
misleading. 
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Respecting  the  warehouse  receipts  that  you  have 
referred  to  in  your  ov>^n  testimony  previously  that 
were  held  by  the  old  firm,  what  Avas  done  with  those 
subsequent  to  your  delivery  to  Mr.  Hunter? 

A.  They  were  in  turn,  I  think  it  was  possibly 
a  week  later,  mailed  to  Los  Angeles  to  Douglass 
Guardian  in  San  Francisco  and  in  turn  reissued  on 
new  receipts  to  Mrs.  Lannin. 

Q.  Now  to  Avhom  were  those  new  receipts  de- 
livered ? 

A.  I  believe  to  Mrs.  Lannin's  attorney,  Mr. 
Robidoux. 

Q.    Did  you  handle  them  at  all? 

A.     No,  sir. 

Q.  I  see.  On  what  date  did  this  trust  agreement 
go  into  effect?  A.     October  8th,  I  believe. 

Q.  As  soon  as  it  Avas  executed.  When  did  Mr. 
Pasquinelli  take  over  as  trustee? 

Mr.  Shapro:  I  will  object  to  the  question  if  your 
Honor  please  on  the  ground  that  it  calls  for  the 
opinion  and  conclusion  of  the  A^itness. 

Mr.  Jacobs:  The  document  doesn't  say  when  the 
thing  was  actually  put  into  effect.  The  dociunent  is 
the  best  evidence.  [122] 

Mr.  Shapro:     The  obligation  or 

Mr.  Jacobs:    Let  me  rephrase  my  question. 

Q.  When  did  you  start  to  function  under  this 
trust  agreement? 

A.  On  about  the  10th  or  11th,  I  believe,  was  the 
first  money  received.  And  that  is  what  we  used  to 
start  the  trustee  account.  So  it  was  on  Monday  or 


Tiviii  City  Company,  et  al.  187 

(Testimony  of  George  F.  Elliff.) 

Tuesday  after  the  agreement  had  been  signed  in 

October  of  '53. 

Q.  Was  that  before  or  after  the  warehouse  re- 
cei^Dts  came  into  Mrs.  Lannin  —  I  mean  came  in 
from  the  old  fiiin  and  were  reissued  to  Mrs.  Lannin. 

A.     It  was  before,  I  am  quite  sure. 

Q.  I  see.  First  you  said  about  the  10th  or  11th 
and  then  you  said  Tuesday  or  Wednesday? 

A.  Well,  I  believe  the  11th  was  a])out  Tuesday 
or  Wednesday. 

The  Court:  The  11th  was  a  Sunday,  '53,  Octo- 
ber '53. 

The  Witness:  Well  then,  it  had  iDeen  about  the 
13th.  It  was  on  my  return  from  Los  Angeles  that 
we  started  the  trustee  account  at  the  Anglo  Bank. 

Q.  (By  Mr.  Jacobs)  :  Let's  get  the  dates  of  this 
trust  in  mind.  How  long  did  Mr.  Pasquinelli  serve 
as  trustee? 

A.  I  don't  recall.  I  know  it  was  in  the  Spring 
of  '54. 

Q.  And  did  the  trustee  terminate  —  withdraw 
that  question. 

Was  anyone  appointed  to  succeed  him?     [122] 
A.     Yes,  there  was. 

Q.    Who  was  appointed  to  take  his  place? 
A.     Mrs.  Barnhart. 

Q.     Was  any  new  document  executed  at  that  time 
to  evidence  this  change  of  trustees? 
A.    Yes,  there  was. 
The  Court:     I  think  it  might  be  convenient  to 
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take  a  recess  at  this  time.  We  will  recess  until  ten 

o'clock  tomorrow  morning. 

(Thereupon  the   Court  recessed  until  10:00 
o'clock  a.m.  the  following  morning.)   [123] 

Tuesday,  Xovember  22,  1955 
10:00  O'clock  A.M. 

GEORaE  F.  ELLIFF 

a  witness  called  on  behalf  of  the  plaintiff,  prev- 
ously  duly  sworn,  testified  as  follows : 

Further  Redirect  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  Mr.  Elliff, 
you  told  us  yesterday  that  during  the  month  of 
March,  1954,  as  I  recall  it,  a  new  trustee  was  ap- 
pointed to  act  under  this  trust  agreement  that  is  in 
evidence?  A.    Yes,  sir. 

Q.    Who  was  that?  A.     Mrs.  Barnhart. 

Q.     Will  you  give  her  full  name? 

A.     Juanita  Barnhart. 

Q.  And  how  long  did  she  serve  as  trustee  under 
that  agreement?  A.     Until  July,  I  believe. 

Q.    Until  Jidy?  A.    Yes,  sir. 

Q.  Bearing  that  in  mind,  the  fact  that  this — 
admittedly  this  l)ankruptcy  proceeding  was  started 
on  July  10th,  1954,  how  long  before  that  was  it  that 
she  ceased  to  act? 

A.     She  acted  up  until  the  end. 

Q.     She  acted  until  the  end?  [125] 

A.     Yes,  sir. 

Q.     Until  July  10th?  A.     Yes. 
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Q.  I  see.  Now  when  she  resigned,  what  became 
of  the  fund? 

Mr.  Shapro:  If  your  Honor  please,  just  for  the 
purpose  of  the  record  I  would  like  it  understood 
that  the  testimony  concerning  this  alleged  successor 
trustee  is  subject  to  the  same  motion  to  strike  as 
your  Honor  made  the  evidence  with  respect  to  the 
original  trustee.  In  other  words,  we  have  objected 
upon  the  grounds  that  since  we  were  not  parties  to 
the  trust  agreement  and  no  showing  has  been  made 
that  we  were  parties  to  the  substitution  of  the  trus- 
tee, that  we  are  not  bound  by  it. 

The  Court:  Well,  if  you  are  not  bound  by  it, 
you  are  not  bound  by  it.  It  is  in  the  record.  I  don't 
know  whether  I  am  going  to  strike  it  or  not.  We 
will  wait  and  see  what  happens. 

Mr.  Shapro :  I  appreciate  that  your  Honor  is  not 
ruling  on  it.  I  merely  wanted  it  understood  that  it 
is  being  admitted  subject  to  a  motion  to  strike, 
which  your  Honor  will  consider  when  and  if 

The  Court:  Well,  we  will  see.  I  don't  approve 
of  proceeding  on  a  general  motion  to  strike.  If  you 
have  something  to  offer  and  want  to  strike  some 
particular  thing  —  but  I  haven't  heard  anything 
about  this  until  now  and  we  have  [126]  proceeded 
quite  a  bit.  I  have  it  here  that  Mrs.  Barnhart  was 
appointed  to  succeed  and  the  new  document  was 
executed.  That  was  gone  into  yesterday. 

Mr.  Shapro :     That  is  right. 

The  Court:    My  notes  say  so. 

Q.     (By  Mr.  C.  Himtington  Jacobs)  :    Now,  Mr. 
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Elliff,  when  Mrs.  Barnliart  resigned  or  ceased  to 
act  as  trustee,  what  was  done  with  the  funds  of  the 
trust,  if  there  were  any'? 

A.  The  balance  that  was  left  in  the  bank  went 
to  pay  off  the  taxes  that  were  owed  hj  the  Pine 
Supply  Company. 

The  Court :    What  kind  of  taxes  ? 

The  Witness:  Sales  taxes,  withholding  taxes  on 
employees  and  old  age  and  social  security. 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  During  the 
term  of  the  trust,  I  take  it  that  it  was  all  one 
trust,  this  substitution  of  trustees  was  simply  a 
continuation  of  the  trust  under  another  trustee,  am 
I  right?  A.     That  is  correct. 

Mr.  Shapro:    To  that  question,  I  object. 

The  Court:     Sustained. 

Mr.  Shapro :  It  calls  for  the  opinion  and  conclu- 
sion of  the  witness. 

The  Court:     Sustained.  The  answer  may  go  out. 

Mr.  C.  Huntington  Jacobs:    All  right. 

Q.  During  the  i:)eriod  from  the  time  when  Mr. 
Pasquinelli  [127]  took  over  as  trustee  until  Mrs. 
Banihard  ceased  to  ask^  did  you  ever  make  any 
requests  of  the  trustee  in  office  regarding  the  issu- 
ance of  checks?  A.     Yes,  I  did. 

Q.     I  hadn't  quite  completed  my  question. 

A.     Pardon  me. 

Q.  Did  you  ever  make  any  requests  that  were 
not  complied  with  by  the  trustee? 

A.     Only  if  funds  weren't  available. 

Q.    And  you  spoke  of  one  term  yesterday,   of 
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one  term  of  the  trust  that  was  not  observed  en- 
tirely, regarding  the  issuance  of  checks  by  yourself 
against  funds  deposited  in  your  account  by  the  trus- 
tee. Was  the  twenty  per  cent  provision  in  the  trust; 
you  know  what  pro^dsion  I  mean,  do  you  not? 

A.    Yes,  sir,  it  was. 

Q.  Was  that  observed  throughout  the  period  I 
have  mentioned?  A.     Absolutely. 

Q.  Mr.  Elliff,  you  told  us  yesterday  something 
about  the  assets  you  had  and  the  debts  you  owed 
at  the  time  when  you  took  over  from  Mr.  Hodes 
— I  mean  from  the  Hodes  Elliff  partnership.  Now 
I  want  to  call  your  attention  to  the  times  at  which 
you  told  us  you  took  inventory  with  Mr.  Ramsey  of 
the  business  and  examined  the  records  of  the  busi- 
ness. That,  I  think,  you  said  was  in  September  of 
1954?  A.     '53,  sir.  [128] 

Q.     '53?  A.     Yes,  sir. 

Q.  '53  ?  Yes.  Can  you  tell  us  what  the  stock  in 
trade  of  the  business  consisted  of  at  that  time  ? 

A.     Not  accurately,  sir,  no. 

Q.     Well,  what  was  the  nature  of  it? 

A.  I  don't  recall  any  of  the  figures.  Mr. 
Baum 

The  Court:  You  are  not  asking  for  figures,  I 
believe,  are  you? 

Mr.  C.  Huntington  Jacobs:    No,  sir. 

Q.  I  am  asking  you  what  kind  of  stuff  you  had 
as  stock  in  trade? 

A.  As  stock  in  trade  we  had  pine  lumber  and 
moldings,  plywood,  and  some  doors  at  that  time. 
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The  Court:    And  some  what? 

The  Yfitness:     Some  doors. 

Q.  (By  Mr.  Jacobs) :  Now,  what  in  your  opin- 
ion was  the  reasonable  vahie  of  that  stock  in  trade 
at  that  time? 

A.  It  would  be  a  rough  estimate,  but  I  would 
say  twenty  thousand  or  better. 

Q.  Well,  how  much  better,  can  you  give  us  a 
maximum? 

A.  It  wouldn't  exceed  twenty-five,  I  don't  be- 
lieve, sir. 

The  Court:     What? 

The  Witness:    It  wouldn't  exceed  $25,000.00. 

Q.  (By  Mr.  Jacobs)  :  Now,  what  other  property 
did  you  have  at  [129]  that  time,  physical  property? 

A.     Only  the  lot  on  Mount  Hamilton  Road. 

Q.     Did  the  business  have  any  equipment? 

A.     It  had  a  truck  and  a  fork  lift,  yes,  sir. 

Q.  And  what  in  your  opinion  was  the  reasonable 
value  of  the  equipment? 

A.  Oh,  the  equity  in  both  might  have  amounted 
to  $2,000.00. 

Q.  And  ])y  equity,  what  do  you  mean,  explain 
that. 

A.  The  money  that  we  put  in,  down  payments 
and  the  payments  we  made  against  the  balance 
owed. 

Q.  And  what  in  your  opinion  was  the  value  at 
that  time  of  the  lot  that  you  referred  to? 

A.     $2,500.00,  I'd  say. 
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Q.  And  at  that  time  how  much  money  in  the 
aggregate  did  you  owe  approximately? 

A.  I  don't  think  I'd  miss  it  far  hy  saying  fifty 
thousand  dollars. 

Q.  Now  did  any  of  that  $50,000.00  inchide  obli- 
gations of  that  x^artnership,  the  Plodes  Ellifl  part- 
nership I  mean? 

A.  Not  in  September,  no,  sir.  It  did  in — it  did 
in  this  sense  that  I  had  taken  over  certain  liabili- 
ties from  Mr.  Hodes  that  hadn't  been  liquidated. 
But  as  far  as  the  partnership  dissolution,  I  believe 
I  paid  him  off  in  August  or  July. 

Q.  You  mean  you  had  paid  Mr.  Hodes  but  there 
were  still  obligations  of  the  business,  of  the  partner- 
ship business,  that  [130]  you  had  not  paid,  is  that 
right?  A.     That  is   correct. 

Q.     Can  you  approximate  the  amount  of  those? 

The  Court:  I  don't  imderstand  that.  If  there 
are  some  detailed  figures  of  what  they  are  or  how 
they  are  made  up,  counsel,  I  would  rather  have  it. 
I  don't  know  what  you  are  talking  about,  obliga- 
tions of  a  business.  Now  I  don't  know  what  busi- 
ness it  is.  He  said  that  he  took  over  from  Hodes. 
I  don't  know  what  you  are  talking  about. 

Mr.  Jacobs:     Oh. 

Q.  Mr.  Elliff,  you  had  been  in  business  with  Mr. 
Hodes  ?  A.     That  is  correct. 

Q.  Now  what  was  the  nature  of  that  business  in 
which  you  were  engaged  with  Mr.  Hodes  ? 

A.     Pine  lumber  and  moldings. 

Q.     And  was  it  different  from  the  business  that 
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you  were  conducting  in  September  of  1953  f 

A.     No,  sir,  no  difference. 

Q.     Same  business?  A.     Same  business. 

Q.  And  you  told  us  that  when  you  dissolved  this 
partnership  you  took  over  its  liabilities — I  mean 
you  undertook  to  pay  them? 

A.     Right,  I  did. 

Q.     Without  any  contribution  from  Mr.  Hodes? 

A.     That's  correct. 

Q.  And  I  am  asking  you  now  if  you  can  ap- 
proximate the  amount  of  those  partnership  obliga- 
tions which  you  undertook  at  the  time  of  dissolu- 
tion of  the  partnership  which  had  still  not  been  dis- 
charged in  September  of  1953? 

A.  I'd  say  between  five  and  eight  thousand  dol- 
lars. 

The  Court:  Well,  Mr.  Elliff,  when  you  were  in 
business  mth  Hodes  weren't  you  operating  under 
the  name  of  Pine  Supply  Company? 

The  AVitness:  Abl)ott  Lane  Pine  Supply.  We 
dropped  Abbott  Lane  Supply 

The  Court:  And  you  had  used  the  name  Pine 
Supply  before  Hodes  had  left,  hadn't  you? 

The  Witness:    Only  for  a  month. 

The  Court :  And  you  continued  on  with  the  name 
of  Pine  Supply.  Now  how  did  you  distinguish  the 
obligations  of  Pine  Supply  before  that  time  and 
after  that  time  ?  Weren't  they  all  the  obligations  of 
that  same  company? 

The  Witness:  Well,  we  chopped  it  off  when 
Hodes  walked  out  or  when  I  bought  him  out.    And 
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from  there  on  he  was  no  longer  obligated  for  any 

liabilities  of  the  company. 

The  Court:    But  you  were? 

The  Witness :    I  was,  yes,  sir. 

The  Court:  But  as  far  as  your  creditors  were 
concerned,  weren't  you  doing  business  under  the 
name  of  Pine  Supply  Company?  [132] 

The  Witness:  Abbott  Lane  Pine  Supply  is 
where  the  obligations  fell  under  the  name. 

The  Court:  Well,  if  there  is  some  distinction 
there,  counsel,  I  think  it  should  be  brought  in  to 
know  what  it  is. 

Mr.  Jacobs:  The  sole  purpose  of  this,  your 
Plonor,  is  to  show  the  fact  that  some  of  these  obli- 
gations which  appeared  on  their  books  in  Septem- 
ber when  this  inventory  and  this  examination  of 
the  records  was  made,  had  been  outstanding  since 
the  days  of  the  loartnership,  quite  a  considerable 
period  of  time. 

The  Court :  All  right,  if  that  is  the  purpose  of  it 
I  will 

Mr.  Jacobs:    Yes,  sir. 

Q.  Now  when  did  you  start  this  business  with 
Hodcs?  A.     November  1st,  1952. 

Q.  And  did  these  obligations  that  you  undertook 
and  had  not  discharged  in  September  of  1953  in- 
clude any  that  were  incurred  during  the  Fall  of 
1952? 

A.  No,  sir.  The  Winter  and  Spring  of  1953,  I 
believe,  would  be  correct. 

O.     I  see.     Now  did  you  ever  discharge  all  of 
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those  old  obligations  that  had  been  undertaken  by 
you  at  the  time  of  dissolution;  did  you  ever  dis- 
charge them  all?  A.     No,  sir,  I  didn't. 

Q.  Some  of  them  are  still  outstanding,  is  that 
correct?  A.     That's  right.   [133] 

Q.     And  what  were  they,  what  were  they  for? 

A.  Lumber,  purchase  of  lumber.  I  don't  think 
there  is  anything  outside  of  Imnber. 

Q.  In  fact,  how  much  if  any  of  the  eight  or  nine 
thousand  dollars  of  obligations  you  have  just  re- 
ferred to  have  ever  been  discharged? 

The  Court:  Did  he  say  eight  to  nine  thousand 
dollars  ? 

Mr.  JacolDs:    That  was  my  understanding. 

The  Court:    I  have  five  to  eight. 

Mr.  Jacobs:  I  stand  corrected.  I  am  sorry,  a 
lapse  of  memory. 

The  "Witness:  The  figure  that  I  remember  is 
$4,200.00  that  wasn't 

Q.     (By  Mr.  Jacobs)  :    $4,200.00  that  was  not? 

The  Court:     Was  not? 

The  "Witness:  Discharged  at  the  end  of  the  op- 
eration. 

Q.  (By  Mr.  Jacobs)  :  And  that  is  still  outstand- 
ing? A.     That  is,  they  are. 

Q.     Those  debts  are  still  outstanding? 

A.     They  are. 

Q.  Mr.  Elliff,  subsequent  to  the  October  trans- 
action that  you  have  described,  the  execution  of  the 
note  and  of  the  trust  agreement  and  the  turning 
over  of  the  trust  receipts  of  the  warehouse  receipts, 
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subsequent  to  that  did  you  continue  that  business? 

A.     I  did. 

Q.     Did  it  ever  make  any  money  after  that  1 

A.     No,  sir,  I  don't  believe  it  did. 

Q.  Under  your  trust  agreement,  twenty  per  cent 
of  the  gross  proceeds,  as  I  understand  your  testi- 
mony, and  the  agreement,  was  reserved  to  make 
payments  on  account  of  this  note?        A.     Correct. 

Q.     For  $28,000.00?  A.     Correct. 

Q.  Was  the  remaining  eighty  per  cent  sufficient 
to  pay  the  running  expenses  of  the  business,  current 
expenses  of  the  business? 

A.  No.  The  twenty  per  cent  was  the  gross  profit 
that  we  could  realize  out  of  the  sale  of  the  material. 

The  Court:    Read  that. 
(Answer  read.) 

Q.  (By  Mr.  Jacobs)  :  Do  you  mean  that  the 
twenty  per  cent  represented  the  entire  gross  profit 
of  operation?  A.     Just  about. 

Q.  You  did,  however,  continue  the  business  for 
some  time  after  the  October  transaction,  you  said. 
How  long  did  you  continue  it? 

A.     Until  the  end  of  June,  if  I  am  correct,  1954. 

Q.  During  that  period  of  time  did  you  make 
purchases  of  inventory — I  mean  purchases  of  mer- 
chandise for  your  inventory?    [135] 

A.     Yes,  I  did. 

Q.  When  I  say  inventory,  I  mean  stock  in  trade. 
Is  your  answer  still  the  same?  A.     Yes. 

Q.  And  what  did  you  do  with  the  stock  in  trade, 
as  you  bought  it? 
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A.     I  put  it  in  the  warehouse  receipts. 

Q.  And  v/hat  instructions  did  you  give  the  ware- 
houseman when  you  did  so  ? 

Mr.  Shapro:  If  your  Honor  please,  I  object  to 
that  question  upon  the  ground  it  is  hearsay,  self- 
serving  and  not  binding  on  Twin  City  Lumber 
Company. 

The  Court:    What  is  the  purpose  of  it,  counsel? 

Mr.  Jacobs:  To  show  that  the  agreement  was 
executed,  your  Honor,  the  agreement  required  that 
they — that  all  inventories  then  on  hand  or  there- 
after required  those  to  be  represented  by  warehouse 
receipts  which  were  to  be  given  to  Mrs.  Lannin. 

Mr.  Shapro :  But  the  receipts  were  to  go  to  Mrs. 
Lannin,  not  to  Twin  City. 

The  Court:    All  right,  go  ahead. 

The  Witness:  I  instructed  her  upon  receipt  of 
invoice  to  make  out  the  necessary  non-negotiable 
paper  on  Douglas  guardian,  non-negotiable  paper, 
and  to  send  them  to  San  Francisco  [136]  which  we 
always  did. 

The  Court :  Wait  a  minute.  I  don't  quite  under- 
stand your  answer.    Will  you  keep  your  voice  up? 

The  Witness:  I  am  sorry.  I  have  a  paralyzed 
nerve. 

Q.  (By  Mr.  Jacobs)  :  You  were  in  an  automo- 
bile accident,  were  yon  not?  A.     That's  right. 

Q.     And  it  resulted  in  an  n^iry  to  your  neck? 

A.     Right. 

Mr.  Jacobs:  I  merely  mention  that  by  way  of 
explanation,  j^our  Honor. 
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The  Court:    All  right. 

Q.  (By  Mr.  Jacobs)  :  Will  you  give  us  that  an- 
swer again,  Mr.  Elliff,  specifying  whom  you  mean 
by  her? 

The  Court:  The  question  was,  what  instructions 
did  you  give  the  warehouseman.  Answer  that  ques- 
tion if  you  will. 

The  Witness:  Well,  as  you  are  well  aware,  the 
warehouse  people  insist  or  demand  that  there  is  a 
custodian  on  the  property  at  all  times,  which  is  in 
their  employ. 

The  Court:    Yes. 

The  Witness:  And  that  is  called  a  field  ware- 
housing manager  of  which  we  always  had  one,  a 
bonded  representative  of  Douglas  guardian  which 
was  Mrs.  Barnhart  also.  She  was  always  instructed 
by  me  to  take  the  invoice  which  gave  her  the  tally, 
the  amount  of  each  item  that  came  in.  And  that 
was  [137]  coimted  and  listed  on  their  warehouse 
receipts.  In  turn,  it  was  sent  in  to  San  Francisco 
and  in  turn  I  suppose  it  came  up  to  Mrs.  Lannin  in 
the  form  of  non-negotiable  receipts. 

Q.  (By  Mr.  Jacobs)  :  Did  Mrs.  Barnhart  serve 
you  in  any  other  capacity  at  this  time? 

A.     She  did  the  invoicing,  kept  the  books. 

Q.     Was  she  also  your  bookkeeper? 

A.     Yes,  sir. 

Q.     And  how  was  her  salary  paid? 

A.     By  the  Douglas  Guardian  Warehouse  people. 

Q.     And  who  supplied  the  money  for  that? 
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A.  Tliey  would  bill  me  monthly,  I  believe,  or 
semi-monthly. 

Q.     For  the  amoimt  of  her  salary? 

A.     Yes,  sir. 

Q.  You  say  that  you  continued  business  imtil 
sometime  in  June  of  1954  ?        A.     That  is  right,  sir. 

Q.  Was  there  any  particular  occasion  for  your 
ceasing  business? 

A.  I  was  attached  by  Harbor  Plywood  Corpora- 
tion. 

Q.     Was  a  keeper  i^ut  in  charge  ?        A.     >7o,  sir. 

Q.     Was  that  the  only  attachment  ? 

A.     More  followed,  but  that  was  the  first  one. 

Q.     That  was  the  first  one?  [138] 

A.     That  was  the  first  one. 

Q.     And  what  was  it  that  v\-as  attached? 

A.     The  entire  stock  in  trade. 

Q.  The  business  did  not  operate  after  that, 
right?  A.     Xo,  sir,  it  didn't. 

Q.  Xow  Mr.  Elliif,  when  that  attachment  was 
levied,  do  you  know  what,  if  any,  assertion  was 
made  of  Mrs.  Lannin's  rights  of  the  trust  agree- 
ment ? 

Mr.  Shai^ro:  If  your  Honor  please,  I  am  going 
to  object  to  the  question  on  the  ground  that  it  calls 
for  the  opinion  and  conclusion  of  the  witness.  It 
calls  for  hearsay.  The  best  evidence  of  any  action 
would  be  documents,  whenever  they  were  filed. 

Mr.  Jacobs:  I  don't  see  that  counsel's  objection 
can  be  sound,  your  Honor.  I  asked  the  witness 
whether  he  knew  of  his  own  knowledsre  was  there 
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any  assertion  that  was  made  of  her  rights. 

The  Court :    He  could  answer  that  yes  or  no. 

Mr.  Jacobs :    That's  all. 

The  Court :    All  right. 

The  Witness:    Yes. 

Q.     (By  Mr.  Jacobs) :    You  do?  A.     Yes. 

Q.     How  do  you  know?  A.     I  was  present. 

Q.     You  were  present? 

A.  When  the  Sheriff  led  the  attachment  and 
when  Mrs.  Barnhart  refused  him  entrance  to  the 
warehouse. 

Q.  And  were  you  also  present  in  Court  on  any 
proceedings  that  were  taken  in  connection  with  the 
trust  agreement?  A.     I  am  quite  sure  I  was. 

Q.     When  did  those  proceedings  take  place  ? 

Mr.  Shapro:  I  submit,  if  your  Honor  please, 
and  object  upon  the  grounds  that  the  record,  the 
Court  record,  if  there  was  a  Court  proceeding,  is 
the  best  evidence. 

The  Court:  Well,  we  are  not  going  into  what 
happened.  He  just  asked  when  it  was,  when  the 
Court  proceedings  were. 

The  Witness:    October,  I  believe,  1954. 

Q.     (By  Mr.  Jacobs)  :    In  October  ? 

A.  To  the  best  of  my  recollection.  Maybe  I  mis- 
understood the  question. 

Q.     Do  you  know  what  a  third  party  claim  is? 

A.     Yes,  sir. 

Q.  Was  any  made  by  Mrs.  Lannin,  to  your 
knowledge  ? 

Mr.  Shapro:     I  object  to  that  upon  the  ground 
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that  the  documents  of  the  Court  would  be  the 

The  Court:    Sustained. 

Q.  (By  Mr.  Jacobs) :  May  I  have  a  moment  to 
consult  my  notes? 

When  did  you  employ  Mr.  Baum  as  auditor*? 

A.     In  May  of  '53,  I  believe.  [140] 

Q.  Did  you  supply  to  Mr.  Baum  all  of  the  rec- 
ords of  the  business?  A.     I  did. 

Q.  Did  you  supply  to  him  also  the  records  of 
your  private  affairs,  I  mean,  your  financial  affairs 
extraneous  to  the  business? 

A.  Not  in  writing,  Init  verbally  I  am  quite  sure 
I  did. 

Q.  You  have  already  answered  that  you  told  us 
that  you  had  employed  him  to  audit  the  account 
between  yourself  and  Mr.  Hodes  and 

A.  We  set  up  a  set  of  books  for  Pine  Supply 
Company. 

Mr.  Jacobs:  I  see.  I  think  you  can  have  the 
witness. 

The  Court:  It  is  entirely  up  to  you  gentlemen, 
of  course,  but  some  suggestion  was  made  yesterday 
about  calling  Mr.  Baum.  You  couldn't  finish  with 
him  in  the  afternoon.  I  wondered  whether  you 
wanted  to  defer  your  cross  examination  at  this  time 
until  after  Mr.  Baum. 

Mr.  Shapro :    That  would  be  agreeable. 

The  Court:  If  you  start  now  you  may  be  able 
to  finish  Baum. 

Mr.  C.  Huntington  Jacobs:  Yes,  your  Honor. 
If  it  will  help  Mr.  Baum  and  facilitate  matters,  I 
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am  perfectly  ^Yilling  to  do  that  and  I  am  sure  Mr. 
Baum  ^Yould  appreciate  that. 

JOE  N.  BAUM 
a  witness  called  on  behalf  of  the  plaintiff,  being 
first  duly  [141]  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs) :  Please 
state  your  name  and  occupation  for  the  record. 

A.  Joe  N.  Baum,  B-a-u-m.  I  am  a  Certified 
Public  Accountant. 

Q.     Where  do  you  practice  as  such,  Mr.  Baum? 

A.     San  Jose,  California. 

Q.  You  are  of  course  duly  licensed  under  the 
laws  of  California  as  a  Certified  Public  Accountant  1 

A.     I  am. 

Q.  And  you  have  heard  the  testimony  of  Mr. 
Elliff?  A.     I  have. 

Q.  And  you  were  licensed  as  such,  I  take  it,  dur- 
ing the  period  he  has  mentioned  of  your  employ- 
ment by  him?  A.     Yes. 

Q.  Did  you  receive  from  Mr.  Elliif  at  the  time 
of  your  emploj-^nent  subsequently  the  records  of 
the  business  known  as  Pine  Supply  Company? 

A.     I  did. 

Q.  And  by  the  way,  w^hat  is  your  recollection  as 
to  the  date  of  your  employment? 

A.  It  was  either  around  the  latter  part  of  June 
or  the  beginning  of  July. 

Q.     I  see.    A  little  later  than  he  indicated. 

The  Court:    What  year?  [142] 

The  Witness:    1953,  sir. 
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Q.  (By  Mr.  Jacobs) :  And  what  were  you  em- 
ployed to  do  ? 

A.  I  was  emxDloyed  to  do  three  things.  First  to 
set  up  a  system  of  records  keeping  for  the  present 
Pine  Supply  Company,  of  which  he  was  the  sole 
owner.  Secondly,  to  go  back  and  determine  what 
equities  were  his  or  his  equity  was  in  the  business 
at  the  time  he  commenced  operations.  Third,  to 
audit  the  records  of  the  partnership  to  determine 
whether  the  iDrice  paid  Mr.  Hodes  was  correct  as 
per  the  terms  of  the  dissolution  agreement. 

Q.  I  don't  quite  understand  when  you  say 
whether  the  i^rice  was  correct. 

A.  According  to  my  recollection,  the  dissolution 
agreement  stated  that  a  certain  consideration  was 
to  be  paid  to  Mr.  Hodes  at  the  time,  Imt  that  the 
records  and  affairs  of  the  partnership  were  subject 
to  audit.  And  at  that  time  the  audit  was  complete. 
Any  adjustment  that  would  have  to  l^e  made  would 
be  made  at  that  time. 

Q.  Now  did  Mr.  Elliff  to  your  knowledge  sub- 
sequently pay  the  price  to  Mr.  Hodes? 

A.  Yes,  he  did.  I  think  in  the  final  settlement 
there  was  a  reduction  in  the  amount  of  the  con- 
sideration that  amounted  to  between  three  and 
four  hundred  dollars. 

Q.  What  altogther  did  Mr.  Elliff  pay  Hodes 
according  to  the  records  that  you  examined  under 
your  personal  knowledge?  [143] 

A.  It  was  in  the  neighborhood  of  $5,000.00  or 
more. 
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Q.  Now  did  you  examine  the  records  of  that 
partnership  to  determine  what  assets  it  had  and 
what  liabilities  at  the  time  of  the  dissolution  it  had  ? 

A.     Yes,  I  did. 

Q.  And  what  was  your  finding  regarding  its  net 
worth  at  the  time 

Mr.  Shapro:  I  object,  if  your  Honor  please, 
upon  the  ground  that  the  records  of  the  business 
would  be  the  best  e^ddence.  In  other  words,  the 
opinion  of  the  witness  with  respect  to  net  worth  is 
not  in  e^ddence.  The  e\T.dence  is  what  were  the 
assets  and  liabilities  as  he  found  them. 

Mr.  Jacobs:  May  I  suggest  that  with  the  taking 
of  a  long  and  involved  and  intricate  account  would 
be  involved  and  the  Court  has  before  it  an  expert 
witness  who  has  examined  the  accounts,  as  this  wit- 
ness says  he  has  done.  This  may  be  taken  by  the 
Court  and  it  may  be  contradicted  later  if  the  oppos- 
ing party  wishes  to  do  so  by  the  records  themselves. 

The  Court :  My  recollection  is  that  people  of  this 
profession  have  records  and  balance  sheets.  Why 
not  have  them  if  they  are  here? 

Q.     (By  Mr.  Jacobs):    Have  you  them? 

A.  I  l^rought  with  me  the  final  partnership  in- 
come tax  return  which  was  submitted. 

Q.     Did  you  prepare  it?  [144] 

A.  I  did.  I  have  the  pencil  copy  from  my  work 
papers  there. 

Q.     Do  you  have  the  work  sheets  with  you? 

A.     Yes,  I  have. 

Q.     Aiid  where  is  that  document?     This  is  your 
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draft,  is  it?  A.     Yes,  it  is. 

Q.  Now  sx)ecifically  this  dociunent  you  are  show- 
ing me  is  what,  for  the  record? 

A.  It  is  a  pencilled  copy  of  the  Federal  Income 
Tax  partnership  return  which  was  Hied  sometime 
in  the  latter  i)art  of  1953  which  represents  the  oper- 
ation and  the  closing  balance  sheet  of  the  Hodes- 
Ellifc  partnership  as  of  the  date  of  dissolution.  And 
my  date — from  the  record  I  could  examme  it — 
the  partnership  terminated  on  or  al^out  May  20th 
of  1953.  And  on  the  back  of  the  income  tax  return 
is  a  balance  sheet  which  shows  the  equities  of  the 
two  partners  at  that  time. 

If  I  might  add,  Mr.  Jacobs — this  is  also  for  Mr. 
Shapro — any  figure  with  a  parentheses  aromid  it 
means  a  minus  or  a  deficit  accomit. 

Mr.  Shapro:    I  understand. 

The  Court:  Mr.  Shapro  is  an  expert  upon 
deficit  accounts. 

Mr.  Shapro:    That  is  a  dubious  distinction. 

Q.  (By  Mr.  Jacobs)  :  Well,  so  that  this  may  be 
more  specifically  described,  I  take  it  that  what  you 
handed  me  here  is  a  pencilled  copy  of  the  balance 
sheet  which  formed  part  of  [145]  that  income  tax 
return,  is  it  not  ? 

A.  Well,  there  is  a  separate  schedule  that  goes 
with  it.  The  income  statement  which  I  can  get  for 
you,  and  if  you  want  attached  to  it 

Q.     Have  you  got  it  with  you? 

A.  I  will  find  it.  I  just  grabbed  these  files  out 
of  the  office  late  last  night. 


Twin  City  Company,  et  al.  207 

(Testimony  of  Joe  N.  Baum.) 

Q.     Does  that  make  any  change? 

A.  No,  sir.  All  in  the  schedule  would  be  the 
income  statement  which  ties  into  the  tax  return. 
That  is  all. 

Mr.  Shai^ro:  If  it  was  part  of  the  tax  return,  I 
think  we  should  have  it  all. 

Q.  (By  Mr.  Jacobs)  :  Now  what  I  am  holding 
here,  I  take  it,  Mr.  Baum,  is  a  pencilled  copy  of 
the  balance  sheet  forming  part  of  the  return,  also 
of  the  reconciliation  of  partners,  capital  account? 

A.     That's  right. 

Q.  And  the  partners'  share  of  income  credits 
together  with  a  statement  of  the  income  of  the 
partnership  during  the  period  of  its  operation? 

A.     That  is  correct. 

Q.  And  these  you  compiled  from  the  records  of 
the  partnership,  is  that  correct?  A.     Yes,  sir. 

Mr.  Jacobs:  I  offer  this  in  evidence  as  Plain- 
tiff's [146]  next  in  order. 

The  Court:  Exhibit  9  in  evidence.  Plaintiff's 
Exhibit  9. 

(Thereupon  the  foregoing  document  was  in- 
troduced and  marked  as  Plaintiff's  Exhibit  No. 
9  in  e\4dence.) 

Q.  (By  Mr.  Jacobs)  :  Now  from  these  figures 
which  you  compiled,  Mr.  Baum,  are  you  able  to 
tell  us  what  the  net  worth  of  that  partnership  was 
at  the  time  of  dissolution?        A.     Minus  $2,208.18. 

Q.  Now  did  you  also  examine  the  records  of 
Mr.  Elliff's  assets  and  liabilities  extraneous  to  the 
Pine   Supply  Company?  A.     Yes. 
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Q.     You  did?  A.     Yes,  I  did. 

Q.  And  have  you  compiled  figures  showing  that 
Mr.  Elliff's  assets  and  liabilities  were  altogether, 
both  extraneous  and  in  the  business  at  the  time  of 
dissolution  of  that  partnership? 

A.     No,  I  did  not. 

Q.  Do  you  know  what  the  assets  and  lialDilities 
of  the  Pine  Supply  Company  were  at  the  time  men- 
tioned by  Mr.  Elliff  when  Mr.  Ramsey  examined  the 
records  of  the  company? 

Mr.  Shapro:  Your  Honor,  may  I  have  the  ques- 
tion read? 

The  Court:    Read  the  question. 
(Question  read.) 

Q.  (By  Mr.  Jacobs) :  I  am  just  asking  him  for 
yes  or  no.  [147]     Did  you  or  don't  you? 

The  Court:  Wasn't  that  given  in  the  evidence 
when  Mr.  Ramsey 

Mr.  Shapro:  Approximately  September  30th, 
September  30th  of  '53. 

Q.  (By  Mr.  Jacobs)  :  I  will  ask  the  witness 
some  other  questions  to  begin  with  and  bring  him 
to  that  point. 

You  say  that  you  commenced  your  services  as 
auditor  of  the  business  as  I  understand  it  in  June 
or  possi])ly  as  late  as  July,  is  that  correct? 

A.     That's  correct. 

Q.  And  from  then  on  luitil  the  10th  of  July, 
1954,  did  you  serve  as  auditor  of  the  business? 

A.     No,  I  did  not. 
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Q.  Throughout  what  period  or  periods  did  you 
serve  as  auditor  ? 

A.  Oh,  I  didn't  do  any  work  on  the  Pine  Supply 
Company  books  after  making  out  Mr.  Elliif's  in- 
come tax  return  at  the  end  of  1953  and  setting  up 
a  new  set  of  books  for  the  begiiming  of  1954. 

Q.     You  say  you  didn't  do  any  work  on  the  books. 
Who  did  keep  the  books  after  that  time? 

A.     After  that  time,  Mrs.  Barnhart. 

Q.  Did  you  have  any  part  in  the  operation  of 
the  business  either  as  auditor  or  otherwise  after 
that  time?  [148]  A.     No. 

Q.     Did  you  visit  the  place  of  business? 

A.     Oh,  once  or  twice. 

Q.  And  did  you  take  part  in  any  of  these  nego- 
tiations that  have  been  mentioned  by  Mr.  Elli:ff  in 
your  hearing? 

The  Court:    That  is  a  pretty  broad  statement. 

Mr.  Shapro:     That  is  a  broad  question. 

Mr.  Jacobs:  I  asked  him  if  he  took  part  in  any 
of  them. 

Mr.  Shapro :    That  is  a  pretty  ])road 

The  Witness:    Are  you,  Mr.  Jacobs 

Q.  (By  Mr.  Jacobs)  :  I  will  withdraw  it  and 
ask  you  a  more  specific  question. 

Did  you  in  company  with  Mr.  Elliff  have  any 
conference  with  representatives  of  the  Twin  City 
Company  or  Twin  City  Lumber  Company? 

A.     I  did. 

Q.  And  did  you  meet  a  gentleman  by  the  name 
of  Mr.  Ramsey?  A.     I  did. 
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Q.  Now,  did  you  have  any  conference  with  Mr. 
Elliff  and  Mr.  Ramsey  at  the  place  of  business  of 
Pine  Supply  Company  during  the  month  of  Sep- 
tember, 1953'?  A.     I  did. 

Q.  Did  you  have  some  conference  during  which, 
or  a  series  of  conferences  during  which  the  records 
of  the  business  were  examined,  records  of  Pine 
Supply  Company?  [149]  A.     Yes. 

Q.  Now  when  did  that  conference  take  place  or 
that  series  of  conferences'? 

A.  It  was  in  the  latter  part  of  September  of 
1953. 

Q.     Was  there  one  conference  or  more  than  one? 

A.     Well,  I  distinctly  remember  one. 

Q.  And  you  say  on  that  occasion  the  records 
were  examined  by  the  parties  present? 

A.     That's  right. 

Q.     Did  Mr.  Ramsey  examine  them  again,  then? 

A.     Yes,  he  did. 

Q.  Now,  did  the  records  at  that  time  show  the 
assets  and  the  liabilities  of  the  business? 

A.  At  the  time  the  books  of  account  were  not 
quite  complete. 

Q.     In  what  respect  were  they  incomplete? 

A.  Because — if  I  can  explain  it,  it's  a  rather 
lengthy  answer  to  the  question. 

When  I  was  engaged  by  Mr.  Elliff,  he  had  no 
formal  books  of  account  at  all  either  for  the  part- 
nership or  for  the  new  business  which  he  was  op- 
erating himself. 

And  in  order  to  establish  a  starting  point  I  had 
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to  go  back  and  try  to  accumulate  all  this  informa- 
tion of  what  had  happened  before  and  at  the  same 
time  set  up  a  set  of  books  and  accounts  that  could 
at  least  accurately  record  the  transactions  that  took 
place  after  Mr.  Elliff  ran  the  business  himself. 

And  it  was  in  September  that  some  of  those  rec- 
ords were  still  missing.  But  there  were  records 
recording  purchase  of  sales,  cash  receipts,  and  cash 
disbursements  from  the  date  that  Mr.  Ellifi:  started 
to  operate  the  business  himself. 

Q.  I  see.  Now  did  the  records  completely  show 
the  liabilities  of  the  business  at  that  time"? 

A.    Yes,  they  did. 

Q.  And  did  they  completely  show  the  assets  of 
the  business  at  that  time? 

A.     Not  completely,  no. 

Q.  Well  now,  in  what  respect  were  they  incom- 
plete in  showing  the  assets;  what  assets  did  they 
fail  to  show? 

A.  The  assets  that  they  failed  to  show  were  some 
of  the  accounts  receivable  that  were  taken  over  at 
the  time  that  Mr.  Elliff  commenced  doing  business 
himself. 

Q.  Have  you  since  found  any  of  the  records 
that  you  found  to  be  missing  at  the  time? 

A.  Well,  the  books  were  finally  completed  and 
tied  up  in  time  to  complete  the  tax  return  for  the 
year  of  1953. 

Q.  I  see.  Now  then  what  was  the  amount  of  the 
receivables  that  were — not  that  the  business  actually 
had — but  that  the  records  failed  to  show? 
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A.  Well,  as  close  as  I  could  compute  them,  tliey 
amounted  to  $4,400.00. 

The  Court:    What  did?  [151] 

The  Witness:  The  accounts  receivable  that  were 
taken  over  from  the  partnership  by  Mr.  Elliff  oper- 
ating as  a  sole  proprietor. 

Q.  (By  Mr.  Jacobs) :  Was  that  the  total  that 
was  taken  over? 

A.     As  close  as  I  could  determine,  yes. 

Q.  And  what  did  the  books  show  at  the  time  of 
this  examination  regarding  the  amount  of  the  ac- 
coimts  receivable  that  had  been  taken  over? 

A.  We,  instead  of  examining  the  books,  Mr. 
Jacobs,  at  that  time  we  took  every  unpaid  invoice 
and  made  a  tape  of  them.  We  taped  them  up  and 
also  taped  up  the  unpaid  bills,  as  many  as  we  could 
find  that  were  on  file  on  the  company's  premises. 

Q.  This  is  what  you  did  at  the  time  of  this  ex- 
amination of  the  affairs  of  the  business  in  Septem- 
ber. Now,  did  you  in  that  manner  ascertain  accu- 
rately at  that  time  the  lial)ilities  and  the  assets  of 
the  business?  A.     We  did. 

Q.  Although  the  l)ooks  did  not  show  them,  the 
invoices  accurately,  the  invoices  that  you  used  in 
compiling  your  account  at  that  time  did,  is  that 
your  testimony?  A.     Yes,  sir. 

Q.  What  physically  were  the  assets  of  the  busi- 
ness at  that  time,  what  did  they  consist  of? 

A.  They  consisted  of  stock  in  trade;  they  con- 
sisted of  two  pieces  of  equipment,  the  fork  lift  and 
a  Dodge  flat  bed  delivery   [152]   truck;  they  con- 
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sisted  of  some  accomits  receivable  and  a  few  pieces 

of  office  equipment. 

Q.     There  was  a  stock  in  trade,  I  take  it? 

A.     Yes,  sir. 

Q.    And  what  did  that  consist  of? 

A.  Pine  himber,  jjine  molding,  some  doors  and 
some  plywood,  and  a  few,  possibly  a  few  odd  items 
of  merchandise. 

Q.  Xow,  Mr.  Baum,  have  you  been  engaged  in 
any  other  business  than  the  profession  of  account- 
ancy? A.     I  have. 

Q.     What  is  that  business  ? 

A.  For  close  to  tvv^o  years  I  was  comptroller  and 
general  manager  of  a  plyAvood  manufacturing  cor- 
poration and  a  sawmill  corporation  and  a  timber 
corporation. 

Q.     Where? 

A.     Northern  California. 

Q.  Now  how  long  prior  to  your  services  as  audi- 
tor of  this  business  were  you  so  engaged? 

A.  My  employment  wound  up  possibly  a  year 
l^efore  I  was  emx)loyed  by  Mr.  Elliff. 

Q.  Were  you  at  the  time  of  this  examination 
familiar  with  the  current  values  of  the  merchandise 
comprising  the  stock  in  trade,  assorted  merchan- 
dise that  comprised  the  stock  in. trade  of  this  Pine 
Supply  Company? 

A.  Only  to  the  extent  that  I  saw  the  prices  listed 
on  the  [153]  invoices,  Mr.  Jacobs.  I  should  add 
I  knew  about  what  plywood  marketed  for  l^ecause 
I  had  made  it  and  I  had  fairly  well  kept  in  touch 
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with  it.  But  I  had  never  had  anything  to  do  with 
pine  lumber  or  pine  molding  except  from  my  ex- 
perience with  the  Pine  Supply  Company. 

Q.  The  invoices  you  have  showed  the  prices  that 
they  had  l)een  getting  for  this  merchandise,  did 
they?  A.     Yes,  sir. 

Q.  Now  on  the  basis  of  what  you  knew  about 
the  market  value  of  these  items  of  merchandise, 
ply^^ood  and  the  rest  of  the  luml^er,  can  you  tell 
us  what  the  fair  market  value  of  it  was  at  the 
time  ? 

Mr.  Shapro:  I  object  to  that  question,  if  your 
Honor  please,  upon  the  ground  that  no  projoer 
foimdation  has  been  laid.  The  mtness  has  said 
he  is  not  qualified.  If  he  wants  to  give  the  book 
figures  I  have  no  objection.  But  his  opinion  as  to 
fair  market  value,  I  don't  think  he  is  qualified. 

The  Court:  Do  you  have  the  figures  from  the 
invoice  ? 

The  Witness:  I  haven't  got  all  the  Pine  Supply 
invoices  here,  your  Honor. 

The  Court:  Do  you  have  a  recapitulation  of 
them  ? 

The  Witness:  Xo,  because  the  inventory  figure 
that  we  took  at  the  time  was  the  inventory  that  was 
listed  on  the  summary  of  the  warehouse  receipts. 
In  other  words,  the  warehouseman  had  to  keep  a 
perpetual  inventory  and  rather  than  go  [154]  and 
take  an  actual  physical  account  at  that  time,  since 
time  was  rather  urgent,  we  went  and  got  the  figures 
from  the  perpetual  inventory  that  the  field  ware- 
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houseman  or  the  manager  of  the  field  warehouse 

kept,  sir. 

The  Court:    Do  you  have  that? 

The  Witness:  Xo,  sir.  They  were  never  my 
property. 

Mr.  Shapro:  May  I  ask  a  question  at  this  point 
because  maybe  I  am  confused,  certainly  I  could  be. 
We  are  talking  about  the  end  of  September.  The 
field  warehouse  was  started  in  May? 

The  Witness:    That  is  right. 

Mr.  Shapro :  And  you  never  had  the  field  ware- 
house certificates  in  your  iDossession? 

The  Witness:    No,  sir. 

Mr.  Shapro:  May  I  ask  how  you  got  the  ac- 
count on  May  30th? 

The  Witness:  The  warehouseman  had  to  keep 
a  i)erpetual  inventory  of  everything  that  came  in 
and  everything  that  went  out  of  the  warehouse. 
And  so  in  September  when  we  had  to  get  an  in- 
ventory figure,  we  went  to  that  perpetual  inventory, 
which  was  the  property  of  the  Douglas  Guardian 
Warehouse  Company.    It  was  not  mine  at  all. 

Q.  Did  you  make  notes  at  the  time  of  the  fig- 
ures ? 

A.  No,  because  Mr.  Ramsey  had  all  those  figures 
and  he  was  using  them  for  his  own  purpose  to  list 
assets,  liabilities.   [155] 

Mr.  Shapro:     Thank  you,  your  Honor. 

Mr.  Jacobs:  I  will  withdraw  the  previous  ques- 
tion. 
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Q.  Do  you  remember  approximately  Avhat  that 
figure  was? 

A.     It  was  in  the  neighborhood  of  $25,000.00. 

The  Court:  That's  of  the  merchandise  that  was 
in  the  warehouse? 

The  Witness:    Yes,  sir. 

Mr.  Jacobs :  Q.  Now  what  was  the  markui^  that 
you  observed  from  the  invoices? 

A.  Well,  there  was  no  constant  markup,  Mr. 
Jacobs.  First  of  all,  especially  in  the  matter  of  ply- 
wood vv^here  there  was  a  fluctuating  market  price; 
one  would  like  to  mark  it  up  say  331/3  per  cent  or 
30  per  cent.  But  sometimes  the  actual  economic  con- 
ditions make  you  sell  things  like  that  at  little  above 
cost. 

Q.  On  the  basis  of  the  invoices  they  had  been 
rendering  for  this  merchandise,  what  was  their  aver- 
age markup,  what  did  they  take? 

Mr.  Shapro:     If  you  know. 

Mr.  Jacobs:     Q.     If  you  know. 

A.  If  I  remember  correctly,  it  was  between 
twenty  and  twenty-five  per  cent. 

Q.  Did  the  books  show  whether  the  truck — I 
think  you  said  the  flat  bed  trailer 

Mr.  Shapro:     Lift.  [156] 

Mr.  Jacobs:     Q.     Lift? 

A.  The  fork  lift  and  the — I  can  tell  you  that  in 
a  second,  Mr.  Jacobs.  I  brought  the  books  of  ac- 
count Avith  me.  Yes,  they  did. 

Q.     They  did?  A.    Yes,  sir. 

Q.     Now,  what  was  this  truck  ? 
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A.  Oh,  it  was  a  Dodge,  I  tliiiik  a  1951  Dodge 
truck  witii  a  16  foot  bed  on  it. 

Q.     And  ^Yllat  was  the  price  of  it? 

Mr.  Shai)ro :    You  mean  the  cost  price  ? 

Mr.  Jacobs:  Xo.  I  am  driving  at  the  equity  in 
it,  if  there  was  any. 

Mr.  Shapro :  Vrell,  your  Honor,  I  don't  think  the 
witness  is  qualified.  I  object  upon  the  gromid  that 
no  proper  f  omidation  has  been  laid. 

Mr.  Jacobs:  The  books  showed  what  the  man 
agreed  to  pay  for  it. 

Mr.  Shai^ro :  If  the  books  have  the  figures,  I  will 
agree  to  it,  your  Honor. 

The  Court :  What  is  the  cost,  you  say  ?  This  was 
a  '53  truck? 

Mr.  Jacobs :    Yes,  this  was  a  '53. 

The  Witness:  Yes,  sir.  The  book  value  of  the 
truck  was  $3,685.02.  [157] 

The  Court:     That  is  the  purchase  price? 

The  Witness:  Yes,  sir,  taking  into  accomit  the 
trade-in  that  was  traded  in  on  an  old  Chevrolet 
truck,  I  think,  was  traded  in  at  the  time. 

Mr.  Jacobs:  Q.  And  how  much,  if  anything,  was 
owing  upon  it,  referring  to  this  time  of  this  exam- 
ination? A.     Roughly  $2,900.00. 

Q.  Was  this  a  flat  bed  trailer  or  separate  from 
the  truck,  did  you  say? 

A.  Xo.  The  truck  was  a  delivery  truck  with  a 
cab  and  then  a  flat  bed. 

Q.  And  that's  all  included  in  the  price,  indebt- 
edness that  vou  have  mentioned?  A.    Yes. 
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Q.     Now  then  there  was  also  a  lift? 

A.     Fork  lift. 

Q.  And  what  was  the  book  value  of  that  at  the 
time?  A.     $3,399.00. 

Q.  And  how  much  was  omng  on  that  at  the 
time?  A.     About  $1,920.00,  roughly. 

The  Court:    When  was  that  purchased? 

The  Witness :  Approximately  the  same  time,  sir, 
about  the  1)eginning  of  May. 

Mr.  Jacobs:  Q.  I  don't  recall  that  you  mentioned 
any  other  assets  of  this  business  or  not.  Were  there 
any?  [158] 

A.     Well,  there  was  some  office  furniture. 

Q.  Was  that  given  a  book  value,  does  that  ap- 
pear on  the  books? 

A.  There  was  roughly  $470.00  worth  of  furni- 
ture and  fixtures.  And  then  the  counter  that  was 
built  outside,  that  possibly  could  be  moved,  that 
cost  $87.55.  So  altogether  there  was  about  $557.00 
worth  of  other  assets. 

Q.     Was  there  money  owing  on  that? 

A.  At  the  time  I  think  the  desk  and  the — there 
might  have  been  $150.00  owing  on  the  desk  and  the 
other  office  equipment. 

Q.     How  about  lighting  fixtures  and  so  on? 

A.  They  came  with  the  establishment,  such  as 
they  were. 

Q.    I  see.  Elliff  didn't  own  them?  A.     No. 

Q.  And  the  furniture  was  paid  for,  was  it,  ex- 
cept for  the 

A.     I   am  talking  about  the   office   furniture,  a 


Ttvin  City  Company,  et  al.  219 

(Testimony  of  Joe  N.  Baum.) 

desk  and  a  couple  of  chairs,  it  ran  about  $150.00  or 

something  like  that. 

Q.  Now  what  were  the  liabilities  of  the  business 
at  the  time,  the  debts  of  the  business  at  the  time  ? 

Mr.  Shapro:  Your  Honor,  I  hate  to  interrupt 
counsel,  but  we  don't  have  the  accounts  receivable. 
We  are  getting  into  liabilities  and  the  assets  aren't 
finished. 

Mr.  Jacobs :  Q.  I  thank  counsel  for  the  sugges- 
tion; yes,  we  should  cover  that.  What  were  they; 
what  was  the  face  [159- A]  amount  of  the  accounts 
receivable  at  that  time  % 

A.  I  would  say  that  as  of  the  end  of  September 
the  accounts  receivable  were  in  the  neighborhood 
of  $25,000.00. 

Q.  Now,  can  you  give  those — can  you  segregate 
those  by  date? 

A.  Well,  the  only  way  I  can  segregate  them  by 
date 

Q.     Ninety  days? 

A.  The  sales  in  September  were  roughly  $13,- 
000.00;  the  sales  in  August  were  roughly  $17,500.00; 
and  the  sales  in  June — I  mean  in  July  were  roughly 
$13,000.00. 

Now  you  could  say  that  at  least  $10,000.00  or  $11,- 
000.00  of  those  receivables  were  September  receiva- 
bles and  approximately  twelve  or  $11,000.00  because 
some  of  Mr.  Elliif 's  customers  were  rather  slow  in 
paying.  And  the  balance  went  back,  July,  and  some 
even  tag  on  until  June  and  May. 

Q.     Some  of  them  even  in  Jime  and  May? 
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A.     Yes,  sir. 

Q.  Can  you  approximate  tlie  amount  of  the  May 
receivables  ? 

A.  Well,  the  only  way  I  can  approximate  that 
now  is  because  at  the  end  of  the  year  we  set  up  a 
reserve  for  bad  debts  in  the  amomit  of  $1,886.00, 
which  would  represent  most  of  the  bad  debts  that 
existed  prior  to  September  30th  because  there 
weren't  very  many  after  that.  He  was  a  little  bit 
more  careful  with  whom  he  did  business  with. 

Q.  Now  when  if  at  all  did  you  again  examine — 
after  your  [159-B]  employment  as  auditor  termin- 
ated— when  did  you  again  examine  the  accomits  of 
the  business  ? 

The  Court:    Well,  now  you  haven't  finished. 

Mr.  Jacobs:    I  haven't  got  to  liabilities. 

The  Court :    Let's  take  a  recess  at  this  time  and 
go  into  the  liabilities  after. 
(Recess.) 

Mr.  Jacobs:  Q.  Can  you  tell  us,  Mr.  Baum, 
what  the  business  owed  at  the  time  of  this  examin- 
ation of  its  affairs  in  September? 

A.    It  was  in  excess  of  $50,000.00. 

Q.  Can  you  give  us  the  exact  figure  or  approxi- 
mate it? 

A.  Yes.  Approximately  there  Avas  roughly  $28,- 
000.00  owed  to  the  Twin  City  Luml^er  Company. 
The  others  payable,  I'd  say,  were  in  the  neighbor- 
hood of  $12,000.00  or  $13,000.00,  something  like  that. 
The  unpaid  balances  on  the  equipment  contracts 
were  in  excess  of  $4,000.00  and  at  that  time,  just 
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on  the  business  operation  of  the  Pine  Supply  busi- 
ness by  Mr.  Elliff  as  the  sole  proprietor,  he  owed 
his  mother-in-law,  Mrs.  Lannin,  $7,000.00. 

Q.  Now  have  you  eniunerated  all  of  the  liabili- 
ties that  have  appeared  on  the  records  of  the  busi- 
ness? 

A.  Those  were  the  only  liabilities  that  would  ap- 
pear on  the  company  records.  Any  sums  that  he 
might  have  borrowed  from  other  people  and  [159-C] 
not  deposited  and  that  I  had  no  knowledge  of  would 
not  apiDear  on  the  books  of  the  account  for  the  Pine 
Supply  business. 

Q.  What  part  of  the  liabilities  of  the  business 
at  that  time  consisted  of  debts  that  had  originally 
been  contracted  by  the  Elliff  Hodes  partnership? 

A.  I  think  they  were  in  the  neighborhood  of 
$5,000.00. 

Q.  And  are  you  able  to  tell  us  the  date  of  the 
earliest  indebtedness  of  that  category? 

A.  No.  I  can't  tell  from  my  records  l3ut  I  loiow 
from  examining  some  of  those  invoices  that  they 
dated  back  as  far  as  the  beginning  of  the  year,  1953, 
I  would  say  in  January  or  February. 

Q.  And  can  you  tell  us  how  much  of  them  dated 
back  that  far? 

A.  Oh,  at  least  a  couple  of  thousand  dollars  of 
that  $5,000.00. 

Q.  Did  you  do  any  work  in  connection  with  the 
financial  affairs  of  the  business  subsequent  to  the 
end  of  the  year,  1953  ?  A.    Yes,  I  did. 
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Q.  Before  we  get  to  that,  I  should  have  asked 
you  this. 

Did  you  compile  the  records  of  the  business  as  of 
the  end  of  1953?  A.     I  did. 

Q.  And  have  you  got  youi'  figures  [160]  repre- 
senting that  compilation?  A.     I  have. 

Q.    Will  you  produce  them,  please? 

A.  I  have  a  copy  of  the  income  schedule  that  was 
attached  to  Mr.  Elliff's  income  tax  return  and  the 
sheet.  It  shows  a  loss  of  $7,603.30.  This  is  a  part 
of  the  schedule  which  has  not  been  attached  to  it. 

Mr.  Shapro:    Is  there  a  balance  sheet  there? 

The  Witness :  Yes.  I  think  I  have  a  copy  of  the 
year  end  balance  sheet.  If  not,  I  know  I  have  fur- 
nished Mr.  Jacobs,  C.  Huntington  Jacobs,  ^vith  one. 

Mr.  Jacobs:  Q.  I  will  see  if  I  have  it.  This  is 
the  income  account,  I  take  it,  the  document  you  are 
handing  me  here,  this  is  your  pencilled  draft  of  the 
return?  A.     Of  the  return  that  I  had  typed. 

The  Court:     Of  what? 

The  Witness:  Of  Mr.  Elliff's  income  tax  return, 
sir. 

The  Court:    For  what  period? 

The  Witness:    For  the  calendar  year  1953. 

Mr.  Jacobs :  Q.  This  docimient  which  you  have 
handed  me  consists  of  two  pieces  of  paper,  one  the 
income  tax  form  filled  in  in  pencil  and  the  other  a 
typewritten  schedule  C? 

A.  That  is  correct.  And  did  you  ask  for  a  copy 
of  the  balance  sheet,  Mr.  Jacobs? 

Mr.  Shapro:    I  did.  [161] 
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The  Witness:  I  have  one  right  here.  It  shows 
a  deficit  in  the  capital  account  of  $17,103.00,  sir. 

Mr.  Jacobs:  Q.  This  income  tax  return  and 
the  Exhibit  attached  to  it  were  compiled  by  you 
from  the  records  of  the  business? 

A.    Yes,  sir,  they  were. 

Q.  And  also  from  Mr.  Elliff 's  records.  Does  this 
include  his  income  from  all  sources? 

A.  This  only  includes  the  income  from  the  Pine 
Supply  business  from  the  date  that  he  operated  it 
as  a  sole  proprietor.  The  other 

Mr.  Shapro :  You  told  the  Judge  it  was  for  the 
calendar  year  1953? 

The  Witness  That's  right.  For  the  calendar  year 
1953,  he  operated  the  Pine  Supply  business  as  a 
sole  proprietorship.  His  other  income  would  be 
picked  up  from  the  amount  of  income  that  he  would 
have  to  report  from  the  partnership  return,  which 
I  have  just  furnished  you. 

Mr.  Shapro :  So  the  record  will  be  straight,  your 
Honor,  the  income  tax  return — that  is  that  part  of 
the  income  tax  return  which  Mr.  Jacobs  is  now 
holding  and  to  which  is  attached  the  document  you 
prepared  called  Schedule  C  represents  Mr.  Ellifji's 
income  from  the  business  of  Pine  Supply  Company 
from  the  date  of  its  inception  as  a  sole  proprietor- 
ship, which  as  I  understand  your  testimony,  was 
May  20th,  1953  to  the  end  of  the  year?  [162] 

The  Witness:     That's  right. 

Mr.  Jacobs:  Q.  That  was  my  understanding. 
And  it's  true  also  of  this  as  it  was  of  the  previous 
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Exhibit,  is  it  not,  that  the  item  that  appears  in 

parentheses  or  in  these 

A.     That  is  a  deficit,  a  loss. 

Mr.  Shapro:  I  will  be  glad  to  stipulate  to  that, 
sir. 

Mr.  Jacobs:  We  offer  this  as  the  trustee's  next 
in  order. 

The  Court:    Exhibit  10. 

(The  foregoing  document  was  thereupon  in- 
troduced as  Plaintiff's  Exhibit  10  in  evidence.) 

Mr.  Jacobs :  Q.  Now  what  is  this  document  that 
you  are  now  examining,  Mr.  Baiun? 

A.  This  is  a  copy  of  a  typed  balance  sheet  that 
was  furnished  to  Mr.  Elliff  upon  his  request  show- 
ing his  assets,  liabilities,  and  net  worth  as  of  De- 
cember 31st,  1953.  It  was  furnished  solely  for  his 
use  and  he  was  directed  that  it  was  not  to  be  used 
for  credit  purposes  or  anything  else.  There  is  no 
mention  on  the  balance  sheet  of  the  hypothication 
on  the  inventory  to  secure  the  guarantee  of  the  Twin 
City  note. 

In  other  words,  it's  just  a  statement  of  assets 
and  liabilities.  But  it  does  not  indicate  that  the  in- 
ventory is  secured  or  secures  a  guarantee  of  a  debt. 

Mr.  Shapro:  Just  so  we'll  have  the  record  [163] 
straight,  by  the  securing  of  the  guarantee  of  the 
debt,  you  mean  Mrs.  Lannin? 

A.  Yes.  In  other  words,  the  inventoiy  doesn't 
indicate  that  the  inventory  was  warehoused  or  is 
subject  to  warehousing. 

Mr.  Jacobs:     Q.    Would  this  be  a  correct  ex- 
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planation  of  what  you  just  said,  that  it  does  not 
for  the  reason  you  give,  it  does  not  reflect  the 
trust  agreement "?  A.     No,  sir,  it  does  not. 

Q.  But  it  does  show  what  assets  the  business  had 
and  w^hat  liabilities  it  had  as  of  December  31st,  1953, 
isn't  that  correct?  A.    Yes,  sir. 

Mr.  Jacobs:  We  offer  this  as  trustee's  next  in 
order,  trustee's  Exhibit  11  in  evidence. 

The  Court:    Exhibit  11.  Let  me  see  that,  please. 

(Thereupon  the  foregoing  docmnent  was  in- 
troduced as  Plaintiff's  Exhibit  11  in  evidence.) 

Mr.  Jacobs :    May  I  see  the  last  previous  Exhibit. 

(The  Clerk  hands  Mr.  Jacobs  the  last  pre- 
vious Exhibit.) 

The  Court:    What  are  the  fixed  assets? 

The  Witness:  They  would  be  the  fork  lift,  the 
truck,  and  the  office  furniture,  fixtures,  and  equip- 
ment, sir. 

The  Court:  And  as  against  those  fixed  assets, 
your  contracts  payable  mean  the  amount  that  is 
due  on  them?  [164] 

The  Witness:    Yes,  sir. 

The  Court:  Now  you  said  a  moment  ago  that — 
and  I  might  preface  it  by  saying  that  I  can  go  so 
far  with  a  Certified  Public  Accountant  and  then  I 
get  lost — I  can  go  a  little  ways. 

But  you  talked  about  there  being  an  impairment 
of  capital,  $17,000.00,  what  do  you  mean  by  that? 

The  Witness :  In  other  words,  sir,  the  book  value 
of  all  the  assets  was  less  by  $17,000.00  at  the  end 
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of  the  year  than  the  book  value  of  all  the  liabilities, 

the  stated  value  of  all  the  liabilities. 

The  Court:  You  mean  that  there  was  a  loss?  A 
loss  during  the  year  of  $17,000.00? 

The  Witness:  AYell,  there  was  not  only  a  loss 
during  the  year,  but  the  capital  was  further  im- 
paired l^ecause  Mr.  Elliff  had  drawn  approximately 
five  thousand  and  some  odd  dollars  out  of  the  busi- 
ness for  his  own  use. 

The  Court:  Well  then,  you  assumed  that  on 
May  20th  he  had  a  capital  of  $2,500.00? 

The  Witness:  Minus  there  were  one  or  two 
other  odd  items  that  I  had  to  uncover  later  that 
changed  that  figure  slightly  that  I  had  showed  from 
the  partnership  return  here.  But  he  started  out 
the  business  with  a  minus  or  a  deficit  in  his  capital 
accounts.  He  lost  money,  approximately  $7,600.00 
during  the  year. 

The  Court:    And  he  drew  $5,900.00?  [165] 

The  Witness :    And  he  withdrew  $5,900.00. 

The  Court:    And  that  is  how  you  get  $17,000.00? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Jacobs) :  Do  your  records  show 
month  by  month  what  the  expense  of  the  business 
was — I  mean  the  Pine  Supply  Company  as  oper- 
ated by  Mr.  Elliff  as  the  sole  proprietor?  Do  they 
show  month  by  month  what  the  expense  of  the 
business  was  in  regard  to  earnings? 

A.     It  does  not. 

Q.  Well,  neither  of  these  records  do.  Do  you 
have  that  information? 
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A.  ]^o,  sir,  I  don't,  because  as  I  stated  before 
I  actually  started  to  work  with  the  records  some 
time — I  am  almost  positive  it  was  in  July — and 
before  we  could  get  to  the  point  where  we  could 
establish  monthly  earnings  figures,  I  still  had  to 
go  back  and  establish  what  Mr.  Elliff  started  out 
WT-th  and  at  the  same  time  was  trying  to  work  on 
the  partnership  records.  So  that  the  only  thing 
that  we  used  to  do  was  at  the  end  of  the  month, 
compare,  take  rough  figures  by  comparing  sales 
with  what  we  knew  were  definite  expenses  such  as 
payroll,  rent,  and  things  like  that,  and  arrive  at 
some  sort  of  a  tentative  figure  as  to  whether  the 
business  earned  or  lost  money  during  the  period. 

Q.     You  did,  however,  do  that? 

A.     Yes,  sir.  [166] 

Q.  Can  you  tell  us  during  what  months  it  made 
and  during  what  months  it  lost  money  according  to 
those  figures? 

A.  The  only  possible  times  that  the  business 
could  have  made  any  money  was  July,  August  and 
part  of  September. 

Q.  And  how  much,  if  you  were  able  to  ascertain 
it,  did  the  business  make  in  July? 

A.  I  don't  have  those  figures,  Mr.  Jacobs,  be- 
cause they  were  all  just  done  with  Mr.  Elliff  and  I 
sitting  at  a  desk.  But  from  my  recollection  the 
amount  of  money  that  could  have  been  made  during 
July  was  just  a  few  hundred  dollars  at  most,  and  I 
think  during  August  it  possibly  made  $1,000.00  or 
more. 
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Q.    Well,  can  you  fix  a  maximum  amoimt? 

A.  Oh,  I'd  say  twelve  or  thirteen  hundred  dol- 
lars. 

Q.  I  see.  And  I  think  you  said  it  might  have 
made  money  during  part  of  September? 

A.  Part  of  September.  But  then  from  the  latter 
part  of  September  on,  the  business  was  at  a  stand- 
still because  of  the  fact  that  there  was  a  restriction, 
if  I  remember  correctly,  on  the  movement  of  in- 
ventory out  of  the  place. 

Q.  Xow  how  about  the  short  balance  of  the 
month  of  May  and  the  month  of  June? 

A.  In  May  the  business  lost  money  iDccause  of 
the  fact  that  sales  were  only  roughly  $2,465.00.  Now 
that  is  just  for  the  period  of  time  that  Mr.  Elliff 
operated  the  ]3usiness.  If  I  remember  correctly  there 
was  quite  a  bit  of  dissension  between  [167]  the 
partners  prior  to  that  and  I  don't  think  that  the 
sales  amounted  to  very  much  for  the  partnership. 

Q.     Xow  as  to  the  month  of  June? 

A.  The  sales  for  the  month  of  June  were  ap- 
proximately $6,500.00. 

Q.     And  what  was  the  profit,  if  any? 

A.  I  wouldn't  want  to  hazard  a  guess  on  it,  but 
there  was  a  loss. 

Q.     There  was  a  loss?  A.     Yes. 

Q.     And  can  you  approximate  it? 

A.     No,  I  can't  at  this  time. 

Q.  Subsequent  to  October  10th,  1953,  what  was 
the  expense  of  the  business? 

A.    In  October,  the  sales  were  roughly  $3,060.00. 
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Q.    And  they  lost  money? 

A.  Oh,  I  wouldn't  know,  but  I  would  hazard  a 
guess  that  it  lost  it. 

Q.    Well,  what  was  the  operating  expense? 

A.  Well,  when  I  speak  about  warehousing  ex- 
pense, I  am  speaking  about  the  charges  that  Mr. 
Elliff  would  pay  to  the  warehouse  company  which 
would  include  the  salary  of  the  bonded  warehouse- 
men. 

Q.     That  was  Mrs.  Barnhart  ? 

A.  Whoever  it  might  be,  there  were  others,  [168] 
if  I  remember  correctly,  than  Mrs.  Barnhart. 

Q.     Before  her?  A.     Before  her. 

Q.     And  what  was  the  operating  expense  then? 

Mr.  Shapro :    For  the  month  of  October  ? 

Mr.  Jacobs:    Yes. 

The  Witness:  I  have  a  record  here  of  the  bills 
from  the  Douglas  Guardian  for  $337.21.  Warehouse 
salaries  for  the  month  of  October  were  none.  Auto 
and  truck  expense  for  that  time  were  $178.00,  rent 
was  $252.00,  travel  exioense  for  salesmen  or  Mr. 
Elliff,  or  for  somebody  to  get  out  on  the  road  and 
try  to  move  the  merchandise,  was  $169.25. 

The  telephone  bill  during  the  month  was  $227.82, 
stationery  was  $1.03,  insurance  $46.00  and  a  quar- 
ter, and  interest  and  bank  charges  that  were  en- 
tered during  the  month  came  to  approximately 
$380.00. 

Q.  Have  you  enumerated  all  of  the  operating 
expenses  ? 

A.     I  was  paid  $300.00  in  fees  in  October,  mis- 
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cellaneous  expense  amounted  to  $60.00.  Offhand  I 
would  say  that  those  were  substantially  most  of  the 
operating  expenses  during  the  month. 

Q.  Now  you  haven't,  I  observe,  included  any- 
thing in  the  way  of  salary  to  Mr.  Elliff.  Was  there 
any? 

A.  Well,  in  a  sole  proprietorship,  Mr.  Jacobs, 
you  don't  consider  what  the  sole  proprietor  draws 
out.  [169] 

Q.  I  had  in  mind  the  terms  of  the  trust  agree- 
ment which  you  have  read,  have  you  not*? 

A.  Yes.  It  allowed  Mr. — if  I  remember  cor- 
rectly it  allowed  a  drawing  by  Mr.  Elliff  of  $400.00 
a  month  plus  that  the  business  was  to  pay  for  his 
automobile  expenses  and  traveling  around  as  part 
of  the  selling  expense. 

Q.  Did  he  draw  $400.00  a  month  for  that  month 
or  what  did  he  draAv,  if  anything? 

A.  In  October  I  have  two  entries  totalling  $9,- 
816.00  and  fifty  seven  cents.  But  there  are  a  couple 
of  office  receipts  by  journal  entries  amounting  to  a 
couple  of  hundred  dollars  which  I  had  to  check 
back  and  see  what  the  entries  are  for. 

Now  it's  very  possible,  as  I  say,  that  just  because 
it's  put  in  as  his  draAving  account,  it  might  have 
been  put  in  for  a  specific  purpose,  because  I  do 
know  that — this  may  be  getting  a  little  bit  ahead 
of  myself — I  also  had  the  records  of  Mr.  Pasquinelli 
at  the  time  that  his  capacity  as  trustee  was  termin- 
ated and  for  the  period  of  time  that  Mr.  Pasquinelli 
was  the  trustee,  Mr.  Elliff  drew  over  that  period 
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of  time  substantially  less  than  the  $400.00  a  month 

average. 

Q.    What  did  he  average? 

A.  I  will  see  if  I  can  get  that,  a  copy  of  that 
audit.  From  October  8th,  1953  to  March  23rd,  1954 
Mr.  Elliff  drew  the  sum — the  sum  was  charged  to 
him  of  $1,423.55.  So  you  take  October,  November, 
December,  January,  February,  times  [170]  five  is 
that  $2,000.00.  So  his  drawings  for  that  period  of 
time  were  substantially  less. 

The  Court:    I  didn't  get  that.  From  what  period? 

The  Witness :  From  October  8th,  1953,  to  March 
23rd,  1954. 

Mr.  Jacobs:  Q.  What  was  the  extent  of  the 
business  in  November,  1953? 

I  am  not  going  too  far  with  this,  your  Honor,  I 
just  want  a  couple  of  representative  months. 

The  Witness:  Well,  you  have  got  all  the  months 
so  far.  The  sales  for  November  of  1953  was  $7,- 
577.05. 

Mr.  Jacobs:  Q.  Did  the  business  make  money 
during  that  month? 

A.     I  would  have  to  hazard  a  guess  and  say  no. 

Q.  Well,  have  you  any  figures  showing  what  it 
spent  during  that  time  on  current  operations? 

A.    Yes,  I  do. 

Q.  Now  don't  give  us  unless  counsel  wants  it  in 
detail,  but  can  you  give  us  the  over  all  figure? 

A.  No,  I  have  to  look  at  the  individual  ledger 
sheets,  Mr.  Jacobs. 
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The  Court:  Counsel,  you  said  he  lost  money  in 
November.  Now  if  counsel  wants 

Mr.  Jacobs:     He  said  he  would  hazard  a  guess. 

The  Court:  But  he  told  us  before  he  lost  [171] 
money  in  November. 

Mr.  Jacobs:  Q.  All  right.  Did  the  business  ever 
make  any  money  during  any  month  after  October, 
according  to  its  records,  October  of  '53^ 

A.  There  again  I  would  have  to  hazard  a  guess, 
Mr.  Jacobs  and  say  no,  because  after  I  prepared, 
you  knovv',  took  the  figures  for  the  income  schedule 
for  1953,  the  only  other  connections  that  I  ever  had 
with  books  of  account  were  in  the  auditing  of  Mr. 
Pasquinelli's  records,  or  else  as  you  remember, 
when  I  checked  with  you  about  making  Mr.  Elliff's 
income  tax  return  for  1954.  And  at  that  time,  as  I 
told  you,  the  business,  naturally,  the  business  being 
taken  away  from,  suffered  a  substantial  loss  for  the 
year  1954.  But  I  did  not  go  back  and  analyze 
whether  he  had  made  any  money  month  by  month. 
I  was  just  interested  in  tying  matters  up  for  the 
year. 

Q.  Well,  you  eventually  did  audit  the  records  of 
the  business  just  prior  to  this  bankrujotcy,  did  you 
not  9 

A.  You  mean  did  I  actually  physically  audit 
them  before  he  was  put  into  bankruptcy*? 

Q.    Yes.  A.     No.   As   I   said 

Q.     Wliat  did  .you  do  in  that  connection? 

A.     The  last  connections  I  had  with  Mr.  Elliff, 
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as  a  client,  was  that  I  prepared  his  1953  tax  return. 

Q.     I  understand.  [172] 

A.  And  set  up  the  l)ooks  of  account  for  1954. 
And  then  it  was  a  case  of  auditing  Mr.  Pasquinel- 
li's  records  as  trustee. 

Q.  And  did  you  not  prepare  the  records  that 
were  sul^sequentiy  used  in  his  banliruptcy '^ 

A.    No. 

Q.    You  liad  no  hand  in  preparing  the  schedules  ? 

A.  ISTo.  I  am  almost  positive  they  were  prepared 
by  Mr.  Pasquinelli. 

Q.  When  the  trustee  in  bankruptcy  was  ap- 
pointed and  qualified,  he  employed  you,  did  he  not? 

A.    He  did. 

Q.  As  an  accountant.  And  did  you  not  at  that 
time  examine  the  records  of  the  business  to  deter- 
mine— of  the  Pine  Supply  Company — and  have  Mr. 
Elliff  personally  determine  what  his  financial  con- 
dition had  ])een  at  these  various  periods  of  time 
that  we  have  just  been  mentioning? 

Mr.  Shapro:  You  mean  month  by  month,  the 
same  months  that  you  mentioned? 

Mr.  Jacobs:    Yes. 

The  Witness:  No,  I  did  not  determine  them 
month  by  month. 

Mr.  Jacobs:  Q.  I  see.  Now  were  you  advised  at 
the  time  of  the  attachment  that  Mr.  Elliff  has  men- 
tioned which  terminated  the  business,  do  you  know 
about  when  it  happened? 

A.  No.  You  mean  the  attachment  of  July  10th, 
around  July  10th?  [173] 
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Q.     In  June  of  '54? 

A.    ISTo,  I  was  not  notified  at  the  time. 

Q.  Did  you  subsequently  examine  the  records 
to  determine  what  the  condition — for  anybody — de- 
termine what  the  condition  of  tlie  business  was  at 
the  time  wlien  it  was  closed  down  finally? 

A.    Yes,  I  did. 

Q.  Xow,  did  you  compile  the  figures  showing  the 
condition  of  the  business  at  that  time? 

A.  Xo.  The  only  figures  that  I  compiled  and 
used  were  the  ones  which  were  used  in  compiling 
Mr.  Elliff's  income  tax  return  in  1954. 

Q.  I  see.  Well  now  can  you  tell  us  whether  the 
business  made  or  lost  money  in  1954? 

A.     The  business  lost  money  in  1954. 

Q.  How  did  its  expenses  in  1954  compare  with 
its  expenses  prior  to  October  6th,  1953? 

A.  It  was  not — the  expense  was  not  even  as  fav- 
orable. 

The  Court:    When? 

The  Witness:  In  1954,  the  expenses  of  the  busi- 
ness was  not  as  favorable  as  it  was  prior  to  Octo- 
ber the — what  did  you  say,  October  6th? 

Mr.  Jacobs:     Q.     October  6th.  A.     1953. 

Q.  You  spoke  of  having  attending  conferences 
in  the  plural  [174]  between  Mr.  Elliff  and  repre- 
sentatives of  Twin  City  Company?  A.     I  did. 

Q.  Now  what  was  the  first  of  the  conferences 
in  that  nature  that  you  have  attended  and  where 
was  it  ? 

A.    Well,  the  one  that  I  first  definitely  remember 
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was  the  one  that  took  place  up  in  the  Twin  City 

Lumber  Company  offices  in  San  Francisco. 

Q.    And  when  was  that? 

A.  It  was,  as  far  as  I  can  remember,  it  was  in 
the  latter  part  of  August,  1953. 

Q.  Let  me  ask  you,  to  carry  your  mind  back  to 
May  of  that  year  and  specifically  the  first  few  days 
of  May  of  that  year. 

A.  I  testified,  Mr.  Jacobs,  that  I  was  not  em- 
ployed hj  Mr.  Elliff  until 

Mr.  Shapro:     July. 

The  TVitness:  Lentil  the  latter  part  of  June  or 
the  beginning  of  July,  1953. 

Mr.  Jacobs:  Q.  I  see.  So  you  did  and  you  say 
that  you  attended  the  first  of  them  that  you  can 
recall,  you  think,  in  August?  A.    Yes,  sir. 

Q.  What  part  of  August,  so  we  can  get  a  little 
more  specific? 

A.  Oh,  I  am  pretty  sure  it  was  the  latter  part 
of  August. 

Q.     And  who  was  there? 

A.  Mr.  Ramsey  was  there,  part  of  the  time,  I 
think,  and  Mr.  Collins  was  there [l'^5] 

Q.  You  are  waving  your  hand  back  and  forth, 
but  that  doesn't  register  on  the  record. 

A.  People  were  walking  in  and  out  of  the  little 
room  we  were  sitting  in.  But  I  know  very  definitely 
that  Mr.  John  Hunter  was  there. 

Q.    At  all  times?  A.     Yes,  sir. 

Q.  And  were  the  financial  affairs  of  the  busi- 
ness, of  the  Pine  Supply  Company,  discussed  on 
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that  occasion?  A.     They  were. 

Q.  And  what  was  said  and  by  whom  in  that  re- 
gard? 

A.  One  of  the  subjects  discussed  generally  was 
the  mability  of  Mr.  Elliff  to  make  payments  on  his 
account  on  their  due  date. 

At  that  time  Mr.  Elliff  and  I  had  been  working 
on  plans  to 

Mr.  Shapro:  If  your  Honor  please,  we  are  ask- 
ing for  a  discussion,  not  for  a  history. 

The  Witness:  Well,  this  all  goes  into  the  dis- 
cussion, Mr.  Shapro. 

Mr.  Shapro :  But  your  discussion — if  I  may  make 
an  observation,  your  Honor,  the  question  called  for 
what  was  said  and  by  whom. 

Mr.  Jacobs:    That  is  true,  it  did. 

The  Witness:    All  right.  [176] 

Mr.  Jacobs:  Q.  Now  were  these  matters  that 
you  have  just  mentioned  discussed  at  that  time, 
the  history  of  the  business  in  making  payments  to 
Twin  City?  A.     That's  right. 

Q.     They  were?  A.     They  were. 

Q.     Who  brought  up  that  point? 

A.     If  I  remember,  Mr.  Hunter  did. 

Q.  I  see.  The  experience  that  he  had  had  in  re- 
ceiving payments  from  Pine  Supply  Company? 

A.  That's  right.  And  I  think  one  other  thing 
was  brought  up  was  the  fact  that  upon  at  least  one 
occasion  or  more  the  checks  which  had  been  sent 
in  by  Pine  Supply  Company  had  been  dishonored 
when  they  were  presented  to  the  bank. 
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Q.     Now,  who  si^oke  of  that? 

A.     If  I  remember  correctly,  Mr.  Hunter  did. 

Q.  I  see.  Now  what  else  was  said  and  by  whom 
regarding  the  financial  condition  of  the  Pine  Sup- 
ply Company'? 

A.  I  rememl^er  remarking  to  Mr.  Hmiter  among 
other  things  that  I  would  try  to  see  that  Mr.  Elliff 
did  not  send  him  another  bad  check. 

Q.  Now  was  there  any  discussion  at  that  time 
concerning  any  new  arrangement  or  any  arrange- 
ment for  taking  care  of  the  indebtedness  of  Pine 
Supply   Company?  A.     There   was.    [177] 

Q.  Twin  City.  And  what  was  said  in  that  con- 
nection at  that  interview? 

A.  Well,  I  remember  telling  Mr.  Hunter  that 
Mr.  Elliff  and  I  had  been  working  on  plans  whereby 
we  would  put  up  the  inventory  which  at  the  time 
was  securing  the  Twin  City  account  under  the  terms 
of  this  warehousing  agreement  and  at  the  same 
time  try  to  work  out  an  arrangement  where  the  ac- 
counts receivable  of  the  business  would  be  factored. 

The  Court:    Would  be  what? 

The  Witness:  Would  be  factored.  In  other 
words,  they  would  be  either  sold  to  a  financing 
agency  with  recourse  in  the  accounts  would  be  un- 
collectible or  without  recourse.  And  that  then  if  we 
could  make  some  arrangement  with  the  Twin  City 
Lumber  Company  and  finance  the  stock  in  trade, 
which  represented  approximately  the  amount  of 
money  that  Mr.  Elliff  owed  to  the  Twin  City  Lum- 
ber Company,  and  'pay  in  effect  pay  the  accounts 
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payable,  as  I  like  to  call  them,  with  a  note  that 
could  be  paid  over  a  period  of  time,  I  think  the 
business  could  develop  enough  volume  to  gradually 
bail  itself  out  of  the  hole  it  was  in.  And  since  the 
prospects  for  business  down  in  the  San  Jose  area 
weren't  particularly  good,  that  the  business  could 
actually  realize  its  potential. 

Mr.  Jacobs:    Q.     Is  this  what  you  told  Hunter? 

A.  That  was  the  general  terms  of  the  plan  that 
I  had  outlined  at  that  meeting.  [178] 

Q.  And  what  was  the  occasion  for  your  making 
these  remarks  to  Mr.  Hunter? 

A.  Well,  as  I  say,  Mr  Elliff  and  I  went  up  to 
this  meeting  because  of  the  fact  that  the  Twin  City 
Lumber  Company  at  that  time  was  very  unhappy 
about  Mr.  Elliff's  performance  records  as  regarded 
payments. 

Q.  AVell,  was  anything  said  at  that  meeting  in 
the  nature  of  a  demand  for  payment  by  Mr.  Hmi- 
ter  or  by  Mr.  Ramsey  or  by  Mr.  Collins  ? 

A.  I  can't  remember  who  said  what  about  a  de- 
mand for  payment.  But  the  general  impression  that 
was  given  to  Mr.  Elliff  and  myself  was  the  arrange- 
ments and  more  or  less  haphazard  method  of  pay- 
ment that  was  being  paid  up  to  that  point  was  not 
going  to  be  tolerated  any  further. 

Q.  Was  anything  said  at  that  time  about  the 
continuation  of  the  May  agreement  as  to  whether  it 
was  to  continue  in  effect  or  was  not? 

A.     Xot  as  such. 
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Q.  What  was  said  in  that  connection,  if  any- 
thing ? 

A.  Mr.  Elliff  at  the  time  had  some — had  a  bank 
order  of  moving  on  file  with  the  Twin  City  Lumber 
Company  and  he  was  informed — I  don't  remember 
which  gentleman  told  him  that,  I  think  it  was  Mr. 
Hmiter — that  no  further  shipments  were  going  to 
be  made  to  him,  that  the  order  that  he  had  on  file 
at  the  molding  mill  was  not  going  to  be  shipped 
until  something  else  was  worked  out.    [179] 

Q.  Now  what  was  said  about  "Something  else,'^ 
was  that  defined? 

A.  It  was  Mr.  Hunter  himself,  he  did  not  define 
it. 

Q.    Who  did? 

A.  But  as  I  said  before,  w^hen  we  were  talking 
about  this  'plan  of  possible  consolidating  all  the 
debts  and  seeing  if  we  could  in  effect  finance  the  in- 
ventory, Mr.  Plunter  asked  me  how  long  I  thought 
that  it  would  take  before  we  could  possibly  pay  off 
this  obligation.  I  remembered  telling  him  three 
years. 

Whereupon  Mr.  Hunter  said  they  could  not  ac- 
cept any  longer  payment  than  one  year.  I  remember 
distinctly  saying  that  if  one  year  was  all  the  time 
that  Pine  Supply  Company  could  get,  it  was  my 
recommendation  that  to  my  client  to  just  wind  up 
matters  right  then  and  there  because  it  was  a  physi- 
cal impossibility  to  pay  off  the  amount  owing  to  the 
Twin  City  Lumber  Comx)any  in  one  year. 
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Q.  Have  you  told  us  all  that  transpired  at  that 
interview  ? 

A.  As  much  of  it  as  I  definitely  can  remember, 
Mr.  Jacobs.  The  rest  was  just  general  discussion 
about  the  lumber  business  in  general  and  the  Pine 
Supply  Comx)any  business  conditions  in  particular. 

Q.  Was  there  any  discussion  about  taking  care 
of  the  bad  checks  that  you  referred  to  ? 

A.  Well,  at  that  time  I  think  that  all  the  checks 
that  had  been  dishonored  had  been  later  on  re-pre- 
sented to  the  bank  and  honored.  [180] 

Q.    Up  to  that  time  ?  A.     Yes,  sir. 

Q.  Now  you  continued  as  auditor  of  that  busi- 
ness until  the  end  of  the  year,  I  take  it  ? 

A.     That's  right. 

Q.  And  tell  us  whether  there  were  any  other 
dishonored  checks  subsequent  to  that  interview? 

A.  There  were.  There  were  several  of  them  in 
September. 

Q.     Several  in  September?  A.    Yes,  sir. 

Q.  Can  you  tell  us  the  amounts  of  those?  Of 
course,  I  am  referring  to  checks  that  were  given  to 
Twin  City  Company. 

A.  These  checks,  as  far  as  I  could  determine, 
were  never  honored.  By  honoring  I  mean  solely 
being  presented  to  the  bank  and  payment  being 
made  on  them.  The  disposition  looks  different. 

The  Court:  Let's  take  a  recess  at  this  time  un- 
til tAvo  o'clock.  [181] 

(Whereupon    recess   was    taken   until    2:00 
o'clock  p.m.  of  the  same  day.) 
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Afternoon  Session 

Tuesday,  iSTovember  22,  1955 

2:00  O'clock  P.M. 

JOE  X.  BAUM 
resumed,  previously  s^Yorn. 

Direct  Examination 

Mr.  C.  Huntington  Jacobs:  Q.  Mr.  Baum,  sub- 
sequent to  this,  the  taking  of  this  account  with  Mr. 
Ramsey  in  September  of  1953,  did  you  have  any 
other  interview  with  Mr.  Ramsey? 

Mr.  Shapro:  If  your  Honor  please,  I  am  going 
to  object  to  the  form  of  the  question,  to  the  use  of 
the  words  "taking  of  account".  It  calls  for  the 
conclusion  of  the  witness  and  assumes  a  fact  not 
in  evidence. 

The  Court:    Well,  it  does. 

Mr.  Jacobs:     I  will  withdraw  it. 

The  Witness :    I  didn't  mean  it  that  way  at  all. 

Mr.  Jacobs:  Q.  Subsequent  to  the  interview 
that  you  have  referred  to  that  you  had  with  Mr. 
Ramsey  during  which  the  accounts  of  the  business 
were  examined,  which  I  understand  occurred  in 
Sejotember  of  1953,  did  you  have  have  any  inter- 
view with  Mr.  Ramsey? 

A.  Why,  I  saw  Mr.  Ramsey  a  few  days  later, 
yes. 

Q.    Where? 

A.    At  Mr.  Elliff's  place  of  business. 

Q.    And  who   was  there?  A.     Mr.   EUiff. 

Q.    Besides  Mr.  Ramsey  and  yourself? 
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A.    Yes. 

Q.  Now  was  anything  said  at  that  time  about  a 
new  arrangement  between  Twin  City  Company  and 
Pine  Supply  Company  or  Mr.  Elliff? 

A.  No.  I  think  the  occasion  that  I  saw  Mr. 
Ramsey  next  is  when  he  came  down  and  gave  Mr. 
Elliff  orders  to  close  the  warehouse  up. 

The  Court:    When  was  that? 

The  Witness:  Oh,  your  Honor,  I'd  say  within 
a  very  f evf  days  after  the  evening  that  we  had  spent 
going  over  the  accounts  receivable  and  accounts 
payable  that  I  testified  to  before. 

The  Court:  Well,  that  is  the  end  of  September, 
is  it? 

The  Witness:  Yes,  sir,  just  around  the  end  of 
September. 

Mr.  Jacobs:  Q.  And  it  was  still  in  the  month 
of  September,  was  it? 

A.  I  am  pretty  sure  it  was,  Mr.  Jacobs.  It  was 
right  aroimd  the  end  of  the  month. 

Q.  And  after  that — well,  withdraw  that  ques- 
tion. 

Was  any  discussion  had  at  that  time  about  the 
financial  condition  of  the  business  or  the  intentions 
of  Twin  City  Company  regarding  it? 

A.  Well,  if  I  remember  correctly,  Mr.  Ramsey 
came  down  and  said  that  he  was — and  gave  Mr. 
Elliff  instructions  to  release  [183]  the  employees 
and  to  close  the  warehouse  up,  and  that  until  some- 
thing could  be  worked  out,  the  warehouse  was  going 
to  remain  shut. 
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Q.  Now  was  anything  said  about  what  could  be 
worked  out  at  that  interview? 

A.  I  don't  think  at  that  particular  time  it  was. 
There  was  nothing  said  about  it. 

Q.  Was  any  subsequent  discussion  had  about 
that? 

A.  Yes.  I  think  that  after  Mr.  Elliff  notified  the 
employees,  we  went  over  to  the  Hester  Branch  of 
the  Bank  of  America. 

Q.    Now  who  is  "we"? 

A.  Mr.  Elliif,  Mr.  Ramsey,  and  myself.  And  I 
think  our  visit  over  there  was  to  straighten  out 
something  about  a  check  which  had  been  given  to 
the  Twin  City  Lumber  Company  and  upon  which 
payment  had  been  refused  by  the  bank. 

Q.  I  see.  Well,  what  occurred  on  that  occasion 
at  the  Hester  branch  ? 

A.  The  conversations  that  Mr.  Elliff  and  Mr. 
Ramsey  had  vrith  the  manager  of  the  bank,  I  was 
not  a  party  to. 

Q.     You  were  there  after  that? 

A.  We  all  were  sitting  in  an  automobile  out- 
side in  front  of  the  bank. 

Q.    Now  who  is  "We",  then? 

A.  Mr.  Ramsey,  Mr.  Elliff  and  myself.  [184] 
While  I  didn't  pay  too  much  attention  to  some  of 
the  conversation,  I  started  late  to  listen  to  it — it 
involved  Mr.  Ramsey  asking  Mr.  El] iff  or  telling 
Mr.  Elliff  about  Mr.  Elliff's  possible  helping  Twin 
City  liquidate  the  inventory  and  some  other  things 
which  I  don't  remember  too  well  now.  But  the  one 
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thing  I  do  remember  is  that  Mr.  Ellit^  finally  said, 
"Well,  whether  you  know  it  or  not  Twin  City  Lum- 
ber Company  is  now  in  the  lumber  business  in  San 
Jose  and  here  are  the  keys." 

Q.     Then  what  transpired? 

A.  Well,  Mr.  Ramsey  told  Mr.  Elliff  words  to 
the  effect  that  Twin  City  Lumber  Company  was  not 
interested  in  selling  lumber  through  the  means  of 
or  the  type  of  distribution  outlet  that  Mr.  Elliff 
was  engaged  in. 

Q.     What  further  was  said,  if  anything  ^^ 

A.  And  I  don't  remember  too  much  more  about 
the  conversation  after  that.  But  that  one  point  I  do 
remember  rather  distinctly  about  Mr.  Elliff  stating, 
"Well,  here  are  the  keys,  you  are  now  in  the  lumber 
business." 

Q.  Now  was  there  any  subsequent  discussion  in 
regard  to  the  intentions  of  Twin  City  Company  re- 
specting the  Pine  Supply  Company? 

A.  Well,  the  next  discussion  I  remember  very 
definitely  was  when  we  went  up  to  Mr.  O'Connor's 
office  to  talk  to  Mr.  O'Connor  about  preparing  a 
$28,000.00  note. 

Q.  And  before  we  get  to  that  jyoint  may  I  [185] 
ask  you  this  question?  Did  you  ever  have  a  con- 
versation at  which  Mr.  Ramsey  w^as  present  regard- 
ing the  length  of  time  or  regarding  the  intentions 
— withdraw  length  of  time — regarding  the  inten- 
tions of  Twin  City  Company  and  regarding  the  pos- 
sibility of  a  new  agreement? 

A.     I  can't  state  definitely  as  to  whether  that  the 
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intentions — the  conversation  about  the  intentions 
of  the  Twin  City  Lumber  Company  were  mentioned 
at  the  meeting  that  I  sxDoke  about  that  wound  up  in 
sitting  in  the  automobile  out  in  front  of  the  l^ank, 
or  whetlier  it  was  after  that. 

But  I  do  know^  that  at  one  time  Mr.  Ramsey  had 
made  some  statement  about  the  possil^ility  if  the 
inventory  had  to  be  liquidated,  that  there  might  be 
a  chance  of  using  some  of  the  molding  patterns  in 
some  Eastern  shipment  that  Twin  City  Lumber 
Company  might  have  to  make. 

But  I  can't  definitely  state  just  when  I  remember 
hearing  that. 

Q.  Do  you  remember  any  discussion  regarding 
the  length  of  time  during  which  the  inventory  was 
to  be  tied  up,  the  stock  and  trade? 

A.  Well,  the  only  thing  I  can  say  about  that, 
Mr.  Jacobs,  is  when  Mr.  Ramsey  came  down — I  am 
pretty  sure  it  was  on  a  Friday  afternoon — and  in- 
formed Mr.  Elliff  that  the  warehouse  was  being 
closed  and  that  Mr.  Elliff  should  release  his  em- 
ployees.  [186] 

Some  remark  was  made  to  the  effect  that  it  was 
going  to  be — stay  closed  until  either  some  working 
arrangement,  some  definite  working  arrangement 
could  be  worked  out,  or  else  that  the  inventory  it- 
self was  to  be  liquidated  to  satisfy  the  debts  of  Mr. 
Elliff  to  the  Twin  City  Lumber  Company. 

Q.     Now  who  made  that  remark? 

A.    Mr.  Ramsey. 

Q.     And   is   it   your   recollection   that   that   was 
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made  at  the  time  when  Mr.  Ramsey  did  come  in  and 

directed  that  the  warehouse  be  closed? 

A.  Well,  it  was  either  made,  as  I  say,  then  or 
very  probably  during  this  conversation  that  took 
place  while  we  were  waiting  in  the  automobile  out- 
side of  the  Bank  of  America. 

Q.  I  see.  The  same  parties,  I  think  you  said, 
were  present  on  both  occasions?  A.    Yes,  sir. 

Q.  Now  all  of  these  conversations  that  you  have 
talked  about  were  i^rior  to  the  6th  of  October,  were 
they  not?  A.     That  is  correct. 

Q.  That  is,  of  1953.  Now  on  the  6th  of  October, 
1953,  did  you  have  a  conference  with  Mr.  Elliff, 
Mr.  Ramsey,  and  Mr.  O'Connor? 

A.  Well,  I  know  that  I  had — I  was  present  at 
a  meeting  in  Mr.  O'Connor's  office.  Now  as  to 
whether  it  was  on  the  6th  of  October  or  not,  I  am 
not  sure.  [187] 

The  Court:    Wlio  was  there? 

The  Witness:  Mr.  O'Connor,  Mr.  Ramsey,  Mr. 
Ellifn  and  myself. 

The  Court :  And  what  was  discussed  at  that  con- 
ference ? 

The  Witness:  The  first  matter  that  was  discus- 
sed was  the  preparation  of  a  note  in  the  sum  of 
$28,000.00,  which  Mr.  Elliff  and  his  wife  were  to 
sign  in  favor  of  the  Twin  City  Lumber  Company. 

The  Court:  And  was  another  subject  discussed 
at  that  conference? 

The  Witness:  Well,  besides  the  amoimt  of  the 
note,  I  remember  there  was  some  discussion  about 
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the  length  of  time  that  Mr.  Elliff  would  be  allowed 

to  make  payment  on  the  note. 

Mr.  Jacobs:  Q.  Was  there  any  discussion  re- 
garding a  trust  agreement? 

A.  I  think  that  the  subject  of  the  trust  agree- 
ment was  brought  up,  but  after  a  few  minutes  of 
discussion  about  it,  Mr.  O'Connor  said  that  he  was 
not  conversant  with  the  chain  of  events  that  led  up 
to  it  and  that  he  suggested  that  we  wait  and  speak 
to  Mr.  Pasquinelli  personally. 

Q.  Now  in  this  discussion  regarding  the  trust, 
did  Mr.  Ramsey  take  part? 

A.  I  would  say  that  he  did,  Mr.  Jacobs,  but  the 
discussion  was  very  brief. 

Q.  Were  any  of  the  terms  of  the  trust  [188] 
agreement  that  Avas  suggested,  were  they  discussed 
during  this  brief 

A.  I  don't  think  so.  I  think  that  the  conversa- 
tion regarding  the  trust  agreement  was  very  gen- 
eral about  preparing  a  trust  agreement  to  secure 
Mrs.  Lannin's  guarantee  on  the  note,  which  Mr.  and 
Mrs.  Elliff  were  going  to  sign  in  favor  of  the  Twin 
City  Liunber  Company. 

Q.  Well  then,  was  any  subsequent  discussion 
of  that  subject  had  in  your  presence? 

A.  There  was.  Either  the  folloA^dng  day  or  the 
day  after  that,  as  I  say  again  my  memory  isn't 
quite  exact,  we  did  have  a  meeting  in  Mr.  Pasquin- 
elli's  office.  When  I  say  "we"  there  was  Mr.  Elliff, 
myself,  Mr.  Ramsey,  and  Mr.  Pasquinelli. 

Q.     And  what  was  discussed  at  that  meeting? 
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A.  The  item  of  discussion  was  the  trust  agree- 
ment that  was  to  be  written  up. 

Q.  And  did  Mr.  Ramsey  take  part  in  that  dis- 
cussion? A.    He  most  certainly  did. 

Q.     Now  what  part  did  he  take  in  it? 

A.  Well,  one  part  I  remember  specifically  was 
that  he  stated  that  the  Tmn  City  Lumber  Company 
insisted  upon  some  trustee  handling  the  funds  of 
the  business  as  that  they  were  not  very  much  inter- 
ested in  getting  into  any  kind  of  arrangement  where 
Mr.  Elliff  would  be  able  to  sign  the  checks. 

Q.  Did  he  say  anything  else  in  regard  to  the 
trust  agreement  that  you  recall?  [189] 

A.  Yes.  There  was  a  general  discussion  as  to 
how  much  or  what  percentage  of  the  gross  receipts 
of  the  business.  In  other  words,  the  proceeds  from 
the  sales  of  the  stock  in  trade  was  to  be  withheld  by 
the  trustee  in  order  to  make  the  payments  as  they 
became  due  under  the  terms  of  the  note  that  I  have 
just  spoken  about. 

Q.  Did  Mr.  Ramsey  make  any  suggestion  or 
make  any  statement  in  that  regard  as  to  what  he 
wanted  ? 

A.  I  think  at  the  time  that  Mr.  Ramsey  had 
mentioned  a  figure  of  somewhere  in  the  neighbor- 
hood of  twenty-five  per  cent  or  better  as  the  amount 
that  should  be  withheld  from  the  gross  receix)ts  of 
the  business. 

But  after  a  general  discussion  up  there  the 
amount  that  was  settled  on  was  twenty  per  cent  be- 
cause everybody  came  to  the  conclusion  that  the 
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twenty  five  xiercent  withheld  wonld  be  too  much  to 
expect  to  take  out  of  the  general  funds  of  the  busi- 
ness and  still  allow  it  to  operate. 

Q.  Now  you  have  read  the  trust  agreement,  have 
you  nof?  A.     Not  recently,  Mr.  Jacobs. 

Q.     We  have  it  in  evidence  here. 

The  Court:    Here  it  is. 

Mr.  Jacobs:  Q.  Thank  you,  sir.  I  am  shomng 
you  Exhibit  7  and  ask  you  to  look  at  that  briefly  and 
tell  me  whether  that  is  the  document  that  was  under 
discussion  at  that  Pasquinelli  meeting.  [190] 

The  Court:  Counsel,  how  could  he  say  whether 
it  was  or  not,  the  document  wasn't  in  existence  at 
that  time. 

Mr.  Jacobs:  Q.  Of  course,  you  are  right,  your 
Honor,  an  oversight  on  my  part. 

Have  you  looked  at  that  document  briefly? 

A.      I  just  started  to  look  at  it,  Mr.  Jacobs. 

Q.  Will  you  please  examine  it  first  and  I  will 
ask  my  next  question. 

Do  you  see  any  provision  in  that  document,  the 
subject  matter  of  which  was  not  discussed  at  that 
meeting!  A.     Not  offliand,  Mr.  Jacobs. 

Q.    What?  A.     No. 

Q.  Are  we  to  understand  then  that  all  of  the 
terms  that  you  find  in  that  document  were  dis- 
cussed at  that  meeting? 

Mr.  Shapro:  I  object  to  that  question,  if  your 
Honor  please,  upon  the  ground  it  is  leading  and 
suggestive  and  also  it  calls  for  the  opinion  and  con- 
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elusion  of  the  witness,  all  the  terms  of  the  agree- 
ment. 

The  Court:     Sustained. 

Mr.  Jacobs :  Q.  Let  me  ask  you  specifically,  Mr. 
Baum,  regarding  this  provision  in  the  agreement 
for  the  payment  of  obligations  of  the  business,  it  ap- 
pears on  page  4  and  reads, 

''That  in  order  to  alleviate  as  much  as  possible  the 
manual  work  involved  in  the  administration  [191] 
of  this  trust,  it  is  agreed  that  the  trustor  and/or  his 
accountant  shall  submit  to  the  trustee  the  proper  in- 
voices and  vouchers  along  with  checks  drawn  by  the 
trustor  in  payment  thereof — the  said  checks  to  be 
drawn  upon  the  trustor's  personal  account — and  in 
order  to  forestall  the  possibility  of  attachment  or 
other  levy  upon  the  said  account,  the  said  checks 
to  be  certified — and  in  turn,  the  said  trustee  shall 
deposit  from  the  trust  account  into  the  account  of 
the  trustor  sufficient  monies  to  honor  the  said 
checks,  and  the  trustee  shall  thereupon  mail  the 
checks  to  the  person  entitled  thereto." 

Was  there  a  discussion  at  that  meeting  about 
the  inclusion  of  such  a  clause  in  the  trust  agree- 
ment ? 

A.  There  was,  Mr.  Jacobs,  because  it  was  my 
suggestion  that  such  be  done. 

Q.  And  was  there  any  discussion  of  the  oc- 
casion for  including  such  a  clause  in  the  agree- 
ment? 

A.  There  was  because  at  that  time  there  were 
several  creditors  of  Mr.  Elliff's  who  were  rather 
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insistent  in  their  demands  for  payment.  Particu- 
larly there  was  one,  a  lumber  company  up  North, 
and  that  obligation  was  one  that  had  been  incurred 
by  the  partnership  and  as  yet  had  not  been  paid. 

Q.  You  mean  the  Abbott  Lane  partnership,  do 
you?  A.     That  is  correct. 

Q.  And  was  there  discussion  at  that  meeting  re- 
garding the  giving  of  notice  to  creditors? 

A.     There  was. 

Q.  And  what  was  said  and  by  whom  at  that 
meeting  in  that  regard? 

A.  Well,  I  remember  Mr.  Pasquinelli  stating 
that  in  order  to  fully  comply  with  the  California 
law  that  a  notice  should  be  given  to  creditors  re- 
garding the  assignment  of  interest  in  the  inventory 
and  also  the  receivables.  And  after  that  there  was 
a  general  discussion — I  do  not  remember  which 
party  said  what — l^ut  it  was  generally  agreed  before 
the  meeting  came  to  an  end  that  there  would  be  no 
such  notice  given  to  creditors. 

Q.  "Well,  did  Mr.  Ramsey  take  part  in  that  dis- 
cussion? A.    I  believe  Mr.  Ramsey  did. 

Q.  Did  he  express  any  dissent  to  that  conclu- 
sion that  you  have  mentioned? 

A.  Well,  I  can  state,  Mr.  Jacobs,  is  that  at  the 
end  of  the  discussion  that  everybody  was  in  agree- 
ment that  no  notice  would  be  given  to  creditors. 

Q.  You  continued  to  be  the  auditor  of  that  busi- 
ness until  the  end  of  the  year,  you  have  said? 

A.     That  is  correct.  [193] 

Q.    Was   any   notice,    to   your   knowledge,    ever 
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given  to  creditors  of  the  discussion  of  the  execution 
of  a  note  or  of  the  execution  of  the  trust  agree- 
ment? A.     Not  to  my  knowledge. 

Q.  I  mean  notice  in  any  way,  manner  or  form, 
by  letter  or  by  recording  or  any  other  manner? 

A.     Not  to  my  knowledge. 

Mr.  Jacobs:  May  I  have  just  a  moment  to  con- 
sult this  rather  voluminous  file?  It  won't  take  me 
more  than  a  minute. 

The  Court:     We  have  been  going  steadily  since 
1:30.  We  will  take  a  recess. 
(Recess.) 

Mr.  Jacobs:  I  believe  I  can  say,  your  Honor, 
that  it  is  stipulated  that  this  group  of  documents, 
which  includes  Plaintiff's  4  for  Identification,  your 
Honor,  the  open  account  of  Twin  City  Company. 

Mr.  Shapro:  Mr.  Jacobs,  if  there  is  going  to 
be  a  stipulation,  let's  not  use  the  word  "open" 
because  I  am  not  going  to  stipulate  to  the  use  of  the 
word  "open." 

Mr.  Jacobs :  Let's  say  it's  a  page  of  the  accounts 
receivable  ledger,  pages  A  and  B  of  the  accounts 
receivable  ledger. 

Mr.  Shapro:    Of  what? 

Mr.  Jacobs:  Of  an  account  between  Pine  Sup- 
ply Company  and  Twin  City  Company.  [194] 

Mr.  Shapro:     Of  an  account,  not  the  account. 

Mr.  Jacobs:    Of  an  account. 

Mr.  Shapro:    Then  I  will  accept  the  amendment. 

The  Court :  Gentlemen,  don't  you  think  we  could 
move  along  a  little  faster?  If  you  are  going  to  put 
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something  in  hj  stipulation,  let^s  not  be  so  slow. 

Mr.  Jacobs:  I  beg  your  Honor's  pardon.  Com- 
mencing with  the  date  May  7th,  1953,  and  ending 
the  final  date  of  April  26th,  1954,  that  is  offered 
in  evidence  as  the  Trustee's  Exhibit  next  in  order, 
that  is,  the  ledger  sheet  and  all  of  the  accompany- 
ing vouchers. 

The  Court:  I  suggest  that  as  it  is  presently 
marked  Plaintiff's  Exhibit  4  for  Identification  that 
we  admit  it  in  evidence  because  the  invoice  is  on 
the  toj),  the  first  sheet  of  that.  All  right,  it  may  be 
admitted  in  evidence. 

(Thereupon  the  foregoing  ledger  sheet  was 
admitted  and  marked  as  Plaintiff's  Exhibit  No. 
4  in  Evidence.) 

Mr.  Jacobs:  And  it  is  also  stipulated,  your 
Honor,  I  take  it,  that  this  document  that  I  now 
hold  there  is  a  photostatic  copy  of  the  account  kept 
by  Twin  City  Company  of  the  deals  between  itself 
and  A])bott  Lane  Company  and  we  offer  that  as 
Trustee's  next  in  order. 

The  Court:    Exhibit  12  admitted. 

(Thereupon  the  foregoing  document  was  ad- 
mitted and  marked  as  Plaintiff's  Exhibit  No. 
12.)  [195] 

Mr.  Jacobs:  We  obtained  a  transcript  from  the 
records  of  Twin  City  Company  regarding  a  ware- 
house account. 

Mr.  Shapro :    Do  you  have  it  ? 

Mr.  Jacobs :    And  Mr.  Baum  has  the  sheet. 
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Mr.  ShaiDro:  Let  me  see  it.  All  I  have  to  do  is 
look  at  it. 

Mr.  Jacobs :    I  think  he  has  the  original. 

Mr.  Shapro:    He  probably  has. 

The  Court:  This  is  a  case  gentlemen  that  illus- 
trates the  possible  advantages  of  pretrial.  Rather 
than  to  go  into  Court,  it  could  have  been  determined 
by  pretrial  or  by  deposition,  as  we  would  save  a 
lot  of  time. 

Mr.  Jacobs:  That  is  appreciated,  your  Honor. 
I  ought  to  say  in  behalf  of  all  the  counsel  here, 
your  Honor,  that  my  own  notice  of  this  thing  was 
received  upon  my  return  of  trying  another  matter 
in  Fresno.  I  got  notice  of  it — not  through  any  fault 
of  opposing  counsel  or  the  Court  or  anybody  else, 
but  by  force  of  circumstances — I  got  my  first  notice 
of  it  ai^proximately  three  days  before  the  date  of 
trial. 

So  that  the  time  for  preparation  on  the  part  of 
the  trustee  was  correspondingly  restricted. 

I  now  hold  what  is  stipulated  to  be  an  accurate 
transcript  of  the  account  left  by  Twin  City  Com- 
pany which  demonstrates  its  warehouse  account,  is 
that  correct? 

Mr.  Shapro:    That  is  correct.  [196] 

Mr.  Jacobs:  Covering  its  dealings  with  Pine 
Supply  Company.  I  offer  this  as  the  Trustee's  Ex- 
hibit next  in  order. 

The  Court:    Exhibit  13  in  Evidence. 

(Thereupon  the  foregoing  ledger  page  was 
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introduced  and  marked  as  Plaintiff's  Exhibit 
No.  13  in  Evidence.) 

Q.  (By  Mr.  Jacobs)  :  Mr.  Baum,  at  the  time 
of  the  October  transaction,  that  is  to  say,  on  Octo- 
ber 6th,  that  was  at  the  beginning  of  it,  1953,  do 
you  know  what  specifically  what  checks  had  been 
issued  by  Pine  Supply  Company  or  by  Mr.  Elleff 
to  the  order  of  Twin  City  Company  which  have  not 
been  paid  and  were  still  held  by  that  company? 

A.  My — to  the  best  of  my  knowledge  there  were 
three  checks. 

Q.     And  what  were  they? 

A.  There  was  one  for  $741.26;  one  for  $7,310.98; 
and  one  for  $2,500.00. 

Q.    Has  any  of  those  checks  ever  been  paid? 

A.    No. 

The  Court:  I  don't  understand  what  you  are 
talking  about,  counsel.  Are  you  going  back  to  the 
meeting  at  the  bank? 

Mr.  Jacobs:  No,  sir.  We  are  referring  now  to 
the  time  when  this  transaction,  this  note  and  deed 
of  trust  transaction  occurred. 

The  Court:  It  involved  $10,000.00  worth  of  bad 
checks?  [197] 

Mr.  Shapro:  The  witness  will  identify  them, 
your  Honor. 

The  Court:  And  it  involved  this  note  of 
$28,000.00? 

Mr.  Shapro:    Correct. 

Q.  (By  Mr.  Jacobs)  :  Now  during  the  time  that 
you  served  as  an  auditor  for  the  firm,  was  any  of 
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these  checks  ever  returned  to  Mr.  Elliff  ? 

A.     Xot  to  my  knowledge. 

Q.  IS'ow  subsequent  to  the  October  transaction 
— withdraw  that. 

First  I  want  to  ask  you  this  question.  Did  you 
have  any  correspondence  subsequent  to  the  October 
8th  conference  in  Mr.  Pasquinelli's  office  at  which 
Mr.  Eliiff  and  Mr.  Ramsey  were  present? 

A.     I  did. 

Q.    Where  did  that  take  place  ? 

A.  It  took  place  in  a  restaurant  over  near  San 
Rafael,  either  the  Yenetia  Palms  or  Richfield  Arms. 
It's  a  restaurant — hotel — motel  and  s^vimming  pool 
a  little  ways  past  the  Golden  Gate  bridge. 

Q.     (By  Mr.  Shapro)  :    Bermuda  Palms? 

The  Witness:    Bemuida  Palms. 

Q.     (By  Mr.  Jacobs):    And  who  was  present? 

A.     Mr.  Ramsey,  Mr.  Elliff,  and  myself. 

Q.  Did  you  go  over  to  that  conference  with  Mr. 
Elliif?  A.     I  did.  [198] 

Q.  Now  were  v.ny  documents  taken  by  yourself 
and  Mr.  Elliff  to  Mr.  Ramsey  on  that  occasion? 

A.     There  were. 

Q.    What  were  they  ? 

A.  If  I  remember  correctly,  the  trust  agreement 
and  the  promissory  note,  and  the  letter  of  trans- 
mittal. 

The  Court:    A  letter  of  what? 

The  Witness:     Transmittal. 

Q.  (By  Mr.  Jacobs) :  And  what  vras  done  with 
tlioso  docimients? 
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A.  They  were  given  to  Mr.  Ramsey  for  liis 
examination. 

Q.    Did  he  examine  them  on  that  occasion? 

A.    He  did. 

Q.    And  does  that  inchide  the  trust  agreement? 

A.    Yes. 

Q.    Did  you  see  him  read  it?  A.    I  did. 

Q.     And  then  what  happened  to  those  documents? 

A.  Those  documents  were  to  be  forwarded  to 
Mr.  Hunter  down  in  Los  Angeles  along  with  one 
other  document,  which  Mr.  Elliff  had  not  ]3rought 
over  because  he  did  not  have  it,  namely,  a  financial 
statement  of  Mrs.  Pearl  K.  Lannin.  The  conversa- 
tion resolved  itself  into  the  fact  that  since  Mr. 
Elliff  still  had  to  attain  the  financial  statement  from 
Mrs.  Lannin  and  since  I  had  to  go  down  to  Los 
Angeles  on  some  personal  business,  that  both  of 
us  was  to  take  all  the  documents  down  [199]  there 
and  deliver  them  to  Mr.  Hunter  since  we  would 
get  down  there  and  be  able  to  deliver  them  at  least 
as  fast,  or  possibly  faster  than  the  mail  would  reach 
him. 

Q.  Was  there  any  discussion  about  any  com- 
munication between  Mr.  Ramsey  and  Mr.  Hunter 
in  the  meantime? 

A.  The  only  thing  that  I  remember  is  that  Mr. 
Ramsey  looked  over  the  documents  and  said  they 
were  in  order  and  he  would  forward  them  do^vn  by 
mail  to  Mr.  Hunter. 

Q.     But  then  it  was  subsequently  decided 

A.    It  was  decided  that  Mr.  Elliff  should  take 
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them  down  there  and  deliver  them  personally. 

Q.    Did  the  two  of  you  do  that?  A.    We  did. 

Q.    When  did  you  do  it? 

A.  A¥e  delivered  those  documents  on  the  follow- 
ing Simday,  if  I  remember  correctly.  We  went 
down  to  Los  Angeles  and  relatively  early  on  a  Sun- 
day morning  we  drove  out  to  Mr.  Hunter's  house 
in  Beverly  Hills.  I  sat  in  the  car,  Mr.  Elliff  went 
to  the  door  of  the  house.  The  maid  answered  the 
door  and  Mr.  Elliff  handed  an  envelope  to  the  maid 
containing  the  docum.ents. 

Q.  Do  you  know  the  documents  that  were  in 
the  envelope?  A.    Yes,  I  do. 

Q.  And  specifically  what  were  the  documents 
that  were  delivered  to  Mr.  Hunter?  [200] 

A.  There  was  at  least  one  copy  of  the  trust 
agreement,  a  signed  promissory  note,  and  a  finan- 
cial statement  of  Mrs.  Lannin,  and  some  letters 
of  transmittal,  which  I  had  not  read. 

Q.  Now,  subsequent  to  that,  did  you  have  any- 
thing to  do  with  the  warehouse  receipts  that  have 
been  mentioned  here?  A.     No. 

Q.  You  had  nothing  to  do  A^ith  it.  And  were 
any  purchases  made  after  October  of  1953  by  Pine 
Supiily  Company  from  Twin  City  Company? 

A.     There  were. 

Q.     And  when  were  they  made? 

A.  There  was  one  purchase  made  on  November 
20th,  1953,  and  one  purchase  made  on  November 
25th,  of  1953. 

Q.    Was  anything  subsequently  bought? 
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A.     No.  Those  were  the  only  two  that 

Q.    You  mean  from  Twin  City? 

A.  Those  were  the  only  two  that  I  have  a  record 
of  that  were  purchased  from  Twin  City  Lumber 
Company. 

Q.  I  see.  Do  you  have  a  record  of  payments 
made  for  these  purchases?  A.     Yes,  I  do. 

Q.  I  will  ask  you  to  examine  before  I  consult 
your  own  records,  the  records  of  the  Twin  City 
Company.  I  am  referring  to  Exhibit  4.  Do  you  find 
a  record  of  payments  for  those  purchases  on  Ex- 
hibit 4?  [201] 

A.  Yes.  There  are  a  record  of  four  payments 
on  the  Twin  City  records. 

Q.  And  on  what  days,  according  to  those  rec- 
ords'? 

A.  February  3rd,  1954,  $726.83;  March  29th, 
1954,  $3,170.37;  March  29th,  1954 

The  Court:    That  is  the  same  day? 

The  Witness:  $446.25;  and  April  26th,  1954, 
$1,200.00. 

Q.  (By  Mr.  Jacobs)  :  Do  the  records  of  Pine 
Supply  Company  show  the  dates  of  payments  made 
by  Mr.  Elliff,  if  any,  on  the  $28,000.00  note? 

A.    Yes,  they  do. 

Mr.  Shapro:  I  don't  know  that  it  is  necessary 
to  go  into  that.  It  can  be  stipulated  that  this  is  the 
document  which  you  gave  me. 

Mr.  Jacobs:  It  is  stipulated,  if  your  Honor 
please,  the  document  I  am  now  offering,  which  is 
dated  October  6,  1953,  is  Twin  City  Lumber  Com- 
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pany's  records  of  the  payments  received  on  the 
$28,000.00  promissory  note,  inckiding  the  dates  and 
amounts  of  those  payments. 

The  Court:    Are  you  offering  this? 

Mr.  Jacobs:    Yes,  sir. 

The  Court:    Exhibit  14  in  evidence. 

((Thereupon  the  foregoing  Twin  City  Lum- 
ber Company's  records  of  payments  received 
on  the  $28,000.00  promissory  note  was  marked 
Plaintiff's  Exhibit  No.  14  and  received  in  evi- 
dence.) [202] 
Mr.  Jaco])s:    I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Shapro)  :  Mr.  Baum,  as  I  recall 
your  testimony,  you  j)articipated  with  Mr.  Ramsey 
in  three  conferences  prior  to  the  execution  of  the 
promissory  note,  the  deed  of  trust — correct  me  if  I 
am  wrong — namely,  a  meeting  at  the  office  of  Twin 
City  Luml^er  Company,  San  Francisco,  in  the  latter 
part  of  August,  1953.  A.     That's  right. 

Q.  You  said  that  he  was  in  and  out,  Mr.  Ram- 
sey was  not  in  during  the  entire  conference,  as  I 
recall  your  testimony.  A.     That  is  correct. 

Q.  Secondly,  next  in  order  of  time,  chronolog- 
ically, a  meeting  about  two  or  three  days  later  in 
San  Jose. 

A.  No,  I  didn't  say  two  or  three  days  later,  Mr. 
Shapro.  I  said  that  we  had  a  meeting  in — I  met 
with  Mr.  Ramsey  in  San  Jose. 

Q.     When  was  it  mth  respect  to  the  San  Fran- 
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Cisco  meeting  of  the  latter  part  of  August  ? 

A.  Well,  I  would  say  it  was  some  time  after 
that  because  I  remembered  distinctly  that  the  meet- 
ing that  I  think  you  are  talking  about,  the  one 
that  we  w^ent  over — are  you  talking  about  the  ac- 
counts receivable? 

Q.  No.  In  between  the  very  brief  meeting,  the 
very  brief  meeting  at  which  the  question  of  the 
payment  of  the  bill  or  [203]  something  else  being 
done  was  discussed.  Perhaps  I  am  confused  as  to 
the  time.  Did  that  follow  the  meeting  at  which  the 
books  were  opened  up  ?  A.     I'd 

Q.  It  is  not  my  purpose  to  confuse  you  nor  cer- 
tainly not  the  Court.  What  I  am  trying  to  ascer- 
tain is :  Before  you  met  with  Mr.  Ramsey  and  Mr. 
Elliff  in  the  Pine  Supply  office  in  San  Jose  in  the 
latter  part  of  September  when  the  books  were,  as 
you  testified,  examined  or  reviewed  by  Mr.  Ram- 
sey, you  had  how  many  previous  discussions  with 
Mr.  Ramsey  at  which,  to  use  Mr.  Jacobs'  words, 
the  financial  condition  of  Mr.  Elliff  was  discussed? 

A.  I  think  that  I  testified  that  the  one — at  least 
the  one  meeting  that  I  was,  as  I  said,  I  imagine 
it  was  in  the  latter  part  of  August.  That  was  the 
one  up  in  the  Twin  City  Lumber  Company's  office 
in  San  Francisco. 

The  other  meeting  I  think  I  testified  to,  where 
we  were  sitting  out  in  front  of  the  bank,  occurred 
after  the  time  that  we  sat  down  and  reviewed  the 
books. 

Q.     I  realize  that,  sir.  But  wasn't  there  another 
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short  meeting  in  the  office  of  Twin  City  Lmnber 
Company;  it  was  just  the  three  of  you,  you,  ElM 
and  Ramsey  were  together? 

A.     I  don't  remember  stating  that,  Mr.  Shapro. 

Q.  Regardless  of  whether  you  said  it  or  not, 
was  there  such  a  meeting?  [204] 

A.  It  might  possibly  have  been  that  I  saw  Mr. 
Ramsey  at  times  other  than  the  three  times  that 
I  stated.  But  the  only  times  that  I  remember  any 
definite  items  of  conversation  were  the  ones  that  I 
testified  to. 

Q.  Now,  tell  me,  sir,  at  the  meeting  at  the  latter 
paii:.  of  Septeml^er,  the  only  persons  present  were 
you,  Mr.  Elliff,  and  Mr.  Ramsey,  at  Mr.  Elliff's 
office?  A.     That  is  correct. 

Q.  Now,  you  testified  that  you  made  available 
to  Mr.  Ramsey  the  books  and  records  of  Pine  Sup- 
ply Company?  A.     That  we  did. 

Q.  Now,  were  the  accoimts  receivable  displayed 
to  him  ?  A.     They  most  certainly  were. 

Q.    Were  the  accounts  payable  displayed  to  him? 

A.  I  remember  that  we  took  out  the  unpaid  bills 
and  made  them  available  for  Mr.  Ramsey. 

Q.     Was  the  total  of  those  bills  given  to  him? 

A.  As  far  as  I  remember,  Mr.  Shapro,  a  tape 
Avas  made,  an  adding  machine  tape  was  made  of 
the  unpaid  items. 

Q.     Bo  you  have  any  record  of  those? 

A.  No,  because  all  those  records  were  taken  by 
Mr.  Ramsey. 

Q.     Bid  you  ever  give  Mr.  Ramsey  or  show  Mr. 
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Ramsey  at  any  time  a  balance  sheet  of  the  affairs 

of  Pine  Supply  Company? 

A.     No,  I  do  not  think  I  did,  Mr.  Shapro. 

Q.  Now,  referring  your  attention  to  the  meeting 
in  the  [205]  Twin  City  office  in  San  Francisco  in 
the  latter  part  of  August  of  1953,  were  any  figures 
as  to  assets  or  liabilities  presented? 

A.     No,  there  were  not. 

The  Court:    What  are  you  looking  for? 

Mr.  Shapro :  I  am  looking  for  the  balance  sheet, 
December  31st,  1953,  balance  sheet.  Here  it  is.  It 
is  Exhibit  No.  11. 

Q.  To  your  knowledge,  Mr.  Baum,  was  a  copy 
of  what  is  now  denominated  as  Plaintiff's  Exhibit 
No.  11  ever  given  to  any  representative  of  Twin 
City  Lumber  Company? 

A.     Not  to  my  knowledge,  sir. 

The  Court :  That  balance  sheet  is  December  31st, 
1953,  isn't  it? 

Mr.  Jacobs:  That  is  after  the  October  transac- 
tion. 

Q.  (By  Mr.  Shapro) :  After  the  October  trans- 
action. And  your  testimony  is,  as  far  as  you  can 
recall,  to  your  knowledge  no  balance  sheet  as  of 
any  time  was  ever  given  to  any  representative  of 
Twin  City  Lumber  Company? 

A.     Not  to  my  knowledge. 

Q.  Now,  you  mentioned  the  assets  and  liabili- 
ties of  the  Abbott-Lane  business  as  of  the  time  of 
its  liquidation,  and  we  have  as  an  exhibit  a  copy 
of  the  partnership  return  here,  do  we  not? 
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A.    Yes,  sir.  That  was  the  Federal  partnership. 

The  Court:    I  don't  think  I  have  it. 

Mr.  Shapro:     I  am  sorry,  your  Honor. 

The  Court:     Oh,  here  it  is. 

Mr.  Shapro :    It  is  an  income  tax  return. 

Q.  Now,  Mr.  Bamn,  as  you  testified  and  as  ap- 
pears on  Exliibit  9,  as  of  the  time  of  dissohition 
which  you  state  on  this  return  was  May  20th,  1953, 
the  partnershix^  of  Hodes  and  Elliff  previously 
called  Abbott-Lane,  but  as  of  the  time  of  dissolu- 
tion called  Pine  Supply  Company,  had  a  capital 
deficit  of  $2,208.18. 

Now,  as  I  understood  your  testimony,  Mr.  Elliff 
paid  to  Mr.  Hodes  something  in  excess  of  $5,000.00 
for  Hodes'  interest  in  the  partnership,  isn't  that 
correct  ? 

A.     That  is  correct. 

Q.  Now,  just  how  much  did  Mr.  Elliff  pay  Mr. 
Hodes  and  when  ? 

A.  Upon  the  dissolution  of  the  partnership  a 
note,  or  a  note  on  which  a  balance  was  still  due 
to  Mr.  Elliff  in  the  amount  of  $1,500.00  was  can- 
celled. That  was  part  of  the  consideration. 

And  then  Mr.  Ell  iff  signed  a  note  in  favor  of 
Mr.  Hodes  calling  for  regular  monthly  payments. 
I  can  give  you  the  amount  of  the  note  if  you  want. 

Q.    Would  you  please?  A.     Yes.    [207] 

Q.  And  you  mentioned  this  morning  while  you 
are  at  it,  the  terms — or  referred  to  the  terms  of  the 
dissolution  agreement  and  the  amount  to  be  paid. 
Do  you  have  a  copy  of  that  dissolution  agreement? 
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A.     No,  I  do  not. 

Mr.  Jacobs:    I  can  give  you  that,  Mr.  Sliapro. 

Mr.  Sliapro :    All  right. 

The  Witness:  The  note  was  in  the  amount  of 
33— the  balance  on  May  20th  was  $3,385.00. 

Q.  (By  Mr.  Shapro) :  $3,385.00,  plus  the  $1,500 
note  that  was  cancelled,  represented  thirty-three 
fifteen,  namely,  the  note  which  Mr.  Elliff  paid  to 
Mr.  Hodes  for  Mr.  Hodes'  interest  in  the  Abbott- 
Lane  partnership?  A.    It's  $4,800.00. 

Q.     Oh,  I  ]3eg  your  pardon. 

A.  And  then  was  some  additional  consideration 
in  that  the  partnershiio  was  set  up  on  such  a  basis 
that  the  partnership  of  Hodes  and  Elliff  was  sell- 
ing on  open  account  to  a  business  solely  owned  by 
Mr.  Hodes,  and  at  the  same  time  purchasing  items 
also  on  open  account,  and  the  balance  due  by  Hodes, 
as  an  individual,  to  the  partnership,  was  consider- 
ably more  than  the  balance  of  the  partnership  ow- 
ing to  Mr.  Hodes  as  an  indi^ddual. 

Q.     Was  that  cancelled? 

A.    Yes,  and  that  was  also  cancelled  at  the  time. 

Q.    How  much  was  that? 

A.  To  the  ])est  of  my  knowledge,  it  was  several 
hundred  dollars. 

Q.  In  other  words,  in  addition  to  the  $4,600.00, 
there  was  an  additional  consideration  of  several 
hundred  ? 

A.    Additional  consideration,  yes,  sir. 

Q.  And  that  makes  the  total  of  something  in 
excess  of  $5,000.00  that  you  mentioned  before? 
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A.     That  is  correct. 

Mr.  Siiapro:  Did  you  find  that  agreement,  Mr. 
Jacobs  ? 

]^,ir.  Jacobs:    ISTot  yet. 

Q.  (By  Mr.  Shapro)  :  In  order  to  expedite  it, 
do  you  recall  the  provisions  of  the  agreement  with 
respect  to  the  measure  of  this  purchase  price? 

A.  I  do.  The  measure  of  the  purchase  price 
called  for  the — you  know,  the  wiping  out  of  the 
current  account  or  transfer  accounts  back  and 
forth;  the  cancellation  of  the  $1,500.00  due  by  Mr. 
Hodes  to  Mr.  Elliif;  and  the  execution  of  this 
thirty- three  hundred  eighty-five  dollar  note. 

Q.  I  understood  from  your  testimony  this  morn- 
ing that  the  amount,  the  exact  amount  that  would 
ultimately  be  paid  to  Mr.  Elliff  hj  Mr.  Hodes  as 
a  result  of  this  dissolution  was  dependent  upon  a 
view  of  those  offers. 

A.  It  was  in  the  partnership  dissolution  agree- 
ment. 

Q.     Oh,  by  an  act [209] 

A.  There  was  a  stipulation  in  there  that  the 
final  amount  was  to  be  determined  and  any  adjust- 
ment made  when  an  audit  was  made. 

Q.  Then  I  still  want  to  know,  if  you  recall  it, 
in  the  absence  of  ha^T.ng  the  agreement,  I  want  to 
know  if  you  can  tell  me  the  basis  upon  which  the 
purchase  price  was  to  be  affected  by  the  adjust- 
ments, disclosed  by  an  audit? 

A.  Well,  the  dissolution  agreement  was — and  the 
figures  contained  therein  were  stated  from  the  facts 
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that  I  have  given  you  on  the  mutual  agreement 
that  both  parties  believed  that  this  was  the  correct 
price;  but  if  an  audit  revealed  at  a  later  time  to 
the  parties  that  the  figures  they  stated  were  incor- 
rect, then  an  adjustment  was  to  be  made. 

Q.     Either  up  or  down? 

A.     Up  or  down,  yes,  sir. 

Q.  And  as  I  understood  your  testimony  this 
morning,  the  difference  was  finally  adjusted  mth 
a  matter  of  a  few  hundred  dollars'? 

A.  This  was  not  because  of  adhering  strictly  to 
the  terms  of  the  agreement.  What  had  happened 
was,  a  few  days  later,  Mr.  Elliff 

Q.     Later  than  what,  sir? 

A.  Later  than  the  execution  of  the  original  dis- 
solution agreement.  Mr.  Elliff  had,  without  coun- 
sel, gone  uj)  to  the  ofiice  of  the  attorney  for  Mr. 
Hodes  and  signed  some  agreement  [210]  stating  in 
effect  that  an  audit  had  been  made  and  the  figures 
as  stated  in  the  partnership  dissolution  agreement 
were  correct.  Mr.  Elliff  had  forgotten  about  it  by 
the  time  that  I  started  to  audit  the  affairs  of  the 
partnership.  It  was  upon  my  advice,  stating  that 
he  had  overpaid  Mr.  Hodes  considerably  for  the 
theoretical  equity  that  he  had  lourchased  from  Mr. 
Hodes,  that  payments  were — he  had  then  gone  to 
]\rr.  Pasquinelli  and  Mr.  Pasquinelli  wrote  a  letter. 
I  don't  remember  either  Mr.  Hodes  or  his  attorney 
stating  that  no  further  payments  would  be  made 
until  an  audit  was  completed. 

We  had  one  conference  up  in  Mr.  Pasquinelli's 
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oface  that  was  fruitless.  And  then  upon  a  second 
conference,  Mr.  Hodes'  attorney  flashed  this  docu- 
ment with  Mr.  Elliff's  signature  on  it.  There  wasn't 
much  more  one  could  do  about  it,  except,  as  I  say, 
settle  up. 

I  think  the  final  consideration  amount  to  some 
$300.00  less  than  called  for  in  the  partnership  dis- 
solution agreement. 

Q.  In  other  words,  to  sum  it  up,  from  what  you 
have  testified  to  this  morning  and  this  afternoon 
on  this  particular  subject,  Mr.  Baum,  for  a  deficit 
capital  account  of  $2,208.00  Mr.  Elliff  actually  paid 
over  $5,000.00  to  Mr.  Hodes? 

A.     That  is  correct. 

Q.  Now,  Mr.  Baum,  you  testified  this  morning 
that  as  of  the  meeting  the  latter  part  of  September 
in  the  office  of  the  Pine  Supply  Company  at  which 
the  books  were  looked  into  by  [211]  Mr.  Ramsey, 
there  was  approximately  $25,000.00  in  inventory, 
approximately  $25,000.00  in  accounts  receivable, 
and  there  was  about  $2,000.00  in  equities  in  the 
equipment — or  you  gave  the  Court  the  exact  fig- 
ures— and  there  was  about  $50,000.00  indebtedness, 
is  that  right? 

A.     That  is  substantially  right,  sir. 

Q.  Now,  I  show  you,  Mr.  Baum,  Plaintiff's  Ex- 
hil3it  No.  11,  which  represents  a  period  three  months 
later,  right?  A.     That's  right. 

Q.  And  it  shows  total  assets  of  $43,907.00,  that 
is  inclusive  of  accounts  receivable,  which  before  re- 
serve for  bad  debts  was  $12,000.00.  In  other  words, 
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the  accounts  receivable  had  apparently  halved  in 

that  period,  is  that  right?  A.     Yes. 

Q.  And  the  inventories  were  about  the  same  on 
your  estimate  of  $25,000.00,  and  the  fixed  assets 
figure,  the  gross  asset  figure  is  $6,700.00  minus  con- 
tracts, finally  leaving  an  equity  of  about  $2,200.00. 

So  they  were  about  the  same,  I  mean,  as  we  testi- 
fied this  morning.  Now  at  that  time,  that  is,  of 
December  31st,  according  to  Exhibit  11,  the  total 
liabilities  of  Elliff,  dba  Pine  Supply  Company,  were 
$61,000.00. 

In  other  words,  the  assets  had  reduced  by  approx- 
imately $9,000.00  and  the  liabilities  had  increased 
approximately  $11,000.00,  is  that  right?  [212] 

A.     That  is  correct. 

Q.  And  yet  referring  your  attention  to  Plain- 
tiff's Exhibit  No.  10,  for  the  whole  year,  that  is, 
from  the  beginning  of  the  Pine  Supply  business, 
the  operation  of  Mr.  Elliff  showed  an  operating 
loss  as  per  Exhibit  No.  10  of  only  $7,603.00.  Could 
you  explain  that? 

A.  Part  of  it  can  be  explained,  Mr.  Shapro,  to 
the  effect  that  any  drawings  that  Mr.  Elliff  made 
personally  from  the  business  were  not  coming  out 
against  the  profits. 

Q.  Tell  me,  Mr.  Baum,  how  much  Mr.  Elliff 
withdrew  after  September  30th  from  this  business 
and  before  December  31st? 

A.     It  probably,  since 

Q.  After  the  latter  part  of  September  when  you 
had  this  meeting,   down  to  the   end  of  the  year, 
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within  the  last  three  months,  we'll  say. 

A.  Oh,  he  might  have  withdrawn  twelve  or  thir- 
teen hundred  dollars,  something  like  that.  Here, 
you  can  add  this.  There  is  $4,900.00  here  plus  80 — 
well,  that  is  roughly  $810.00,  so  it's  $4,000.00  — 
$1,900.00  to  the  end  of  the  year.  In  other  words, 
take  the  $4,900.00,  subtract  from  it  roughly  $810.00. 
He  drew  out  to  that  total. 

Q.  Do  you  shown  an  increase — are  you  able  to 
tell  from  the  books  how  much  his  indebtedness  in- 
creased from  the  end  of  September  to  the  end  of 
December  of  '53? 

A.  Well,  the  only  thing  I  can  say  right  off  bat, 
[213]  Mr.  Shapro,  is  that  the  accounts  payable  in- 
creased where  some  of  the  notes  and  fixed  obliga- 
tions decreased. 

Q.  In  other  Avords,  the  obligation  to  Twin  City 
Lumber  Company,  Avhich,  as  of  October  1st,  let's 
say,  was  $28,000.00,  approximately  had  been  re- 
duced by  December  31st  to  $25,500.00? 

A.     That  is  correct. 

Q.  And  the  obligation  of  Mrs.  Lannin  about 
which  you  testified,  $7,000.00,  was  still  owing? 

A.     That's  right. 

Q.  But  there  is  still  a  drop  of  approximately 
$9,000.00  in  assets  and  an  increase  of  liabilities  of 
approximately  $11,000.00. 

A.  Wait  a  minute,  wait  a  minute.  Another  point 
that  might  be,  Mr.  Shapro,  is  on  this  inventory  val- 
uation, and  if  I  remember  correctly,  instructions 
were  given  to  Mr.  Ell  iff  at  the  time  the  inventory 
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was  to  be  taken,  to  take  the  inventory,  physical  in- 
ventory, on  the  basis  of  cost  or  market,  whichever 
was  lower.  Now,  it  is  very  possible  there  that  the 
inventory  figure  might,  on  a  book  value  basis,  be 
higher. 

But  as  far  as  for  tax  purposes,  the  inventory, 
because  of  items  that  didn't  move  or  might  have 
been  damaged  or  spoiled  or  something  like  that, 
were  written  down  to  a  more  realizable  value. 

Q.  The  inventory  figures  on  Exhibit  11,  the 
December  31st  balance  sheet,  had  still  taken  the 
book  value  at  cost?  [214] 

A.     I  said  cost  or  market. 

Q.     Which  w^ay;  you  tell  me  which  it  was  then. 

A.     I  didn't  take  the  inventory,  Mr.  Shapro. 

Q.  Show  me  from  the  books  whether  it  was 
taken  at  inventory  or  cost. 

A.  The  inventory,  you  couldn't  ask  me  that,  be- 
cause I  was  not  present  at  that  time.  All  I  was 
given  was  an  inventory  figure. 

Q.  Was  there  a  continuing  inventory  in  the 
general  ledger? 

A.  No.  There  was  not  a  perpetual  inventory 
kept  in  the  general  ledger.  Those  records  were 
kept  by  the  manager  of  the  field  warehouse. 

Q  .Now,  tell  me,  Mr.  Baum,  when  this  inven- 
tory was  taken  in  the  form  that  you  have  described 
by  reviewing  the  warehouse  records  between  you 
and  Mr.  Ramsay  and  Mr.  Elliff,  which  again  was  in 
this  meeting  at  the  latter  part  of  September  of 
1953 — do  you  recall  that? 
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A.     I  recall  going  over. 

Q.  Yon  testified  this  morning  that  the  inventory 
figures  were  based  upon  the  warehouse  receipt  data 
which  the  v/arehouse  man  gave  you  and  which  you 
did  not  have,  were  not  able  to  retain,  right? 

A.     I  had  no  control  over  it  at  all. 

Q.  Isn't  it  a  fact,  Mr.  Baum,  that  at  that  time — 
and  I  [215]  am  referring  now  to  the  end  of  Sep- 
tember, 1953 — there  was  considerable  inventory  not 
in  the  field  warehouse? 

A.  As  far  as  I  remember,  Mr.  Shapro,  that  is 
not  the  case. 

Q.  Well,  now,  you  testified,  Mr.  Baum,  this 
morning,  that  as  of  that  time,  part  of  the  stock  in 
trade  which  you  described  was  i)lywood,  do  you 
recall  that  ?  A.     That's  right. 

Q.  Was  there  any  plyv/ood  in  the  field  ware- 
liouse  at  the  time  of  this  meeting,  at  the  time  this 
inventory  was  taken? 

x\.  T  am  pretty  sure  there  was  some  plywood 
on  the  floor  of  the  warehouse  buildino:. 

Q.  XoAV,  in  the  field  warehouse — you  know  what 
I  mean? 

A.  That's  right.  Anything  in  the  field  ware- 
house was  supposed  to  be  subject  to  the  terms  of 
this  warehouse  agreement. 

Q.  Mr.  Baum,  will  you  try  to  answer  my  ques- 
tion. My  question  was:  To  your  knowledge,  was 
there  any  plywood  in  the  field  warehouse  at  the 
time  this  inventory  was  taken  at  the  end  of  Sep- 
tember ? 
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A.  I  said  to  my  knowledge,  Mr.  Sliapro,  there 
was. 

The  Court:  What  do  3^011  mean:  to  your  linowl- 
edge? 

Q.  (By  Mr.  Shapro) :  Did  you  see  warehouse 
receipts,  sir,  covering  any  ply^vood  at  that  time? 

A.     I  think  I  did. 

Q.     That  is  your  best  recollection"?  [216] 

A.     That  is  my  best  recollection. 

Mr.  Shax)ro:  In  due  course,  the  warehouse  re- 
ceipts will  be  produced,  your  Honor. 

Q.  Mr.  Baum,  will  you  tell  us  what  books  Mr. 
Ramsay  examined  at  this  meeting  in  the  Pine  ^wp- 
ply  office  at  the  end  of  September? 

A.  The  only  books  of  account  that  were  ke]}t, 
Mr.  Shapro,  was 

Q.  I  didn't  ask  you  what  w^as  kept.  Please  just 
tell  me  Vvdiat  you  examined. 

A.  There  was  this  book  and  there  was  a  l^ook 
like  this  keeping  accounts  receivable,  and  a  file  of 
accounts  payable,  which  were  listed  on  sheets  like 
this  here  (indicating). 

Q.  This  book  that  you  referred  to  is  a  green 
canvas  covered  book? 

A.  That  is  right.  At  the  time,  though,  it  was 
in  this  binder. 

Q.  But  the  sheets  that  are  now  contained  in  the 
green  canvas  were  in  another  binder  at  the  time? 

A.     That's  right. 

Q.  Will  you  show  me,  please,  in  this  book  the 
one  you  have  identified,  namely,  the  green  canvas 
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covered,  the  sheet  AYhich  indicates  the  indebtedness 

to  Mrs.  Lannin  of  $7,000.00? 

Mr.  Jacobs:  That  is  assuming  a  fact  not  in 
evidence,  your  Honor.  It  hasn't  appeared  so  far 
that  the  $7,000.00  was  shown  by  that  book.  [217] 

The  Court :    He  has  asked  him  to  show  it  to  him. 

Mr.  Shax^ro:  The  witness  shows  me  a  ledger 
sheet  headed  "Pearl  K.  Lamiin,''  with  a  date,  De- 
cemJDer  31st,  1953,  a  journal  entry  15,  of  $7,000.00. 

Q.  Xow,  Mr.  Baum,  are  you  going  to  tell  me, 
please — ^will  you  tell  the  Court  that  that  sheet  was 
in  that  book  in  October  of  '53? 

A.  Xo,  Mr.  Shapro,  I  never  said  that  that  sheet 
was  in  the  book.  This  sheet  was  in  the  book,  the 
entries  on  the  back  side  of  the  sheet  weren't. 

Q.  Then  I  asked  you,  sir,  just  a  moment  ago,  to 
show  me  where  in  the  book  that  was  shown  to  Mr. 
Ramsay  that  I  had  identified  as  this  green  sheet 
was  sho^^^l  the  indebtedness  to  Mrs.  Lannin  of 
$7,000.00. 

Mr.  Jacobs:  To  which  I  objected  at  the  time 
that  it  had  not  so  far  appeared  in  e^ddence  that 
the  $7,000.00  was  shown  by  that  book. 

Q.  (By  Mr.  Shapro)  :  I  will  ask  another  ques- 
tion if  I  may,  your  Honor. 

]\Ir.  Baum,  did  the  ]3ook  which  is  now  bound  in 
green  canvas  and  which  was  shown  to  Mr.  Ramsay 
in  the  meeting  of  September,  1953,  contain  a  ledger 
sheet  or  an  entry  indicating  an  indebtedness  to  Mrs. 
Lannin  of  $7,000.00  at  that  time? 

A.     Xo,  it  did  not. 
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Mr.  Shapro:  I  would  like  to  have  this  book 
marked  [218]  for  identification,  your  Honor,  be- 
cause we  have  referred  to  it. 

The  Court:  All  right.  It  may  be  marked  De- 
fendants' Exhiliit  C  for  identification. 

(Whereupon  the  book  described  was  marked 
Defendants'  Exhibit  C  for  identification.) 

The  Court:    What  do  you  call  it,  a  ledger  sheet"? 

The  Witness:  This  is  a  combined  ledger  and 
journal,  sir. 

Mr.  Shapro,  I  think  you  should  make  some  ar- 
rangements with  Mr.  Jacol)s,  because  I  took  these 
books  of  account  from  the  trustee  when  I  came  up 
here. 

Mr.  Shapro:  I  am  satisfied  that  whatever  ar- 
rangements are  necessary  will  be  made  between  Mr. 
Jaco]}s  and  myself  and  with  the  Court's  approval. 

I  don't  think  there  will  be  any  difficulty  in  view 
of  the  fact,  your  Honor,  that  these  books  are  in 
frequent  use  because  there  are  a  large  number  of 
actions  pending  or  in  preparation  on  behalf  of  the 
trustee  against  various  debtors,  namely,  we  do  need 
the  books  of  the  bankrupt,  the  records  as  compiled 
by  this  accoimtant. 

Q.  Now,  Mr.  Baum,  will  you  show  me  what  rec- 
ords of  any  sort  were  shown  to  and  inspected  by  Mr. 
Ramsay  in  this  meeting  in  September,  1953,  indi- 
cating the  indebtedness  of  Mr.  Elliff  dba  Pine 
Supply  ? 

(Witness  hands  a  group  of  ledger  sheets  to 
Mr.  Shapro.)   [219] 
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Q.  (By  Mr.  Sliapro) :  You  have  handed  me  a 
group  of  ledger  sheets,  accounts  payable  ledger 
sheets,  ledger  sheets  which  have  on  the  cover  page 
the  words:  "Accounts  Payable   1953." 

Incidentally,  in  whose  handwriting  do  those  words 
appear  ? 

A.  Mrs.  Barnhart.  The  other  records  that  were 
given  to  Mr.  Ramsay  as  far  as  I 

Q.  Wait  a  minute.  Please,  let's  stick  to  the 
question  I  asked  you.    This  is  what  was  shown? 

A.     As  far  as  I  remember,  it  was. 

Q.  Now,  Mr.  Baum,  I  just  at  random  picked  up 
one  item,  one  of  the  ledger  sheets  which  rims  in 
favor  of  Durable  Ply^vood  Sales.  I  find  entries 
on  that  sheet  commencing  vdih  October  31st,  1953. 

A.  That  is  very  possible,  Mr.  Shapro.  This  is 
the  accounts  payable  ledger  for  1953.  !N'ow,  when 
I  say  that  is  what  he  examined,  he  could  only 
examine  the  sheets  of  the  record  of  the  transactions 
up  to  the  time  he  looked  at  them. 

Q.  I  asked  you,  and  I  repeat  now,  sir,  I  want 
you  to  show  me  the  records  of  Mr.  Elliff  that  were 
shown  to  Mr.  Ramsay  that  he  examined  at  the 
meeting  in  September  of  1953. 

A.  Very  well,  Mr.  Shapro.  Some  of  those  rec- 
ords I  cannot  produce  to  the  court  because  they  are 
in  either  my  office  or  the  trustee's  office  in  files. 
There  are  several  ])atches  of  invoices,  both  billing 
to  Mr.  Elliff's  customers;  there  are  [220]  several 
folders  of  invoices  where  people  have  billed  Mr. 
Elliff.  When  I  offered  this,  it  was  the  accounts 
payable  ledger  and  in  there  there  were  sheets  that 
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he  could  have  looked  at,  had  he  wanted  to,  because 

they  were  entries  prior  to  the  time  that  he  came 

down. 

Mr.  Shapro:  Your  Honor,  in  view  of  what  I 
know  to  be  a  sharp  conflict  in  evidence,  that  will 
have  to  be  resolved  in  connection  with  this  meeting 
of  September  of  1953,  I  feel  that  we  are  entitled 
to  have  this  witness,  and  also  Mr.  Elliff,  on  cross 
examination,  identify  and  pinpoint  the  particular 
records  which  they  say  were  examined  by  Mr.  Ram- 
say. And  if  necessary,  your  Honor,  and  it  is,  in 
my  humble  judgment,  so  important  to  the  case  of 
the  defendants  whom  we  represent,  that  the  records, 
if  they  are  not  here  and  they  are  in  the  trustee's 
possession,  should  be  brought  here,  because  I  am 
quite  serious  in  undertaking  to  cross-examine  both 
this  ^vitness  and  Mr.  Elliff  in  connection  with  that 
subject  before,  of  course,  your  Honor  hears  the 
defendants'  case.  I  think  it  is  a  reasonable  request, 
and  I  am  perfectly  willing  to  proceed  with  cross- 
examination  on  other  lines.  But  I  do  want  to 
reserve  the  right  and  ask  your  Honor  to  instruct 
the  trustee,  the  plaintiff,  and  the  accountant,  to 
produce  tomorrow  all  of  the  records  which  either 
the  trustee  or  the  witness  has  in  their  possession, 
or  under  their  control,  which  the  witness  will  iden- 
tify as  ha^dng  been  shown  to  Mr.  Ramsay  in  1953 
at  [221]  the  September  meeting. 

Mr.  Jacobs:  Well,  he  is  asking  for  a  great  vol- 
ume of  records.  What  is  the  bulk  of  them,  Mr. 
Baum  ? 

The  Witness:     Well,   Mr.   Jacobs,   I  cannot  go 
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through    every    piece    of    i^aper    there    and    state 
whether  Mr.  Ramsay  examined  it  or  not  because 
no  identifying 

The  Court :  That  isn't  what  you  are  asked  to  do, 
Mr.  Baum.  That  isn't  the  question.  The  question 
is  to  give  us  the  ones  that  were  shown  to  Mr.  Ram- 
say; whether  he  examined  them  or  not  is  another 
matter. 

Mr.  Jacobs:  The  ones  that  were  presented  to 
him,  counsel,  I  think  counsel  must  mean  the  ones 
that  were  x^resented — that  were  made  available  to 
Mr.  Ramsay  for  his  examination.  Am  I  not  stating 
it  correctly? 

Mr.  Shapro:    That  is  correct. 

The  Witness:  Well,  then,  every  scrap  of  x^aper 
that  was  in  the  office  at  the  time  that  Mr.  Ramsay 
walked  into  the  office  was  made  available  to  him 
for  his  examination. 

Mr.  Shajoro:  Your  Honor,  let's  be  reasonable 
alDout  this.  My  question  only  refers  to  the  docu- 
ments and  the  records  that  were  shown  to  him  in 
connection  with  liabilities,  not  every  scrap  of  paper. 

Mr.  Jacobs:  Well,  when  could  you  do  it,  within 
what  period  of  time  could  you  get  them  together? 

The  Witness:  Well,  most  of  them,  I  think,  are 
in  that  [222]  filing  cabinet  that  was  moved  over 
to  my  office  from  the  trustee's  office.  Xow,  I  would 
have  to  sit  dovrn,  Mr.  Jacobs,  and  actually  jDull 
out,  first  separate  all  those  invoices,  etcetera,  and 
find  out  which  ones  were  dated,  so  they  probably 
would  have  been  received  prior  to  September  30th 
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or  thereabouts,  before  I  even  attempted  to  bring  it 

into  court. 

Otherwise,  there  is  probably  a  couple  of  drawer- 
fulls  of  records  there. 

Mr.  Jacobs:  Your  Honor  can  see  what  we  are 
confronted  with  by  comisel's  demand.  I  sympa- 
thize with  it  and  wish  that  some  way  could  be  found 
to  satisfy  his  requirements  without  the  delay  that 
it  is  going  to  entail.  It  is  perfectly  clear  the  wit- 
ness can't  do  this  in  a  moment. 

How  long  will  it  take,  can  you  estimate? 

The  Witness :  It  will  take  at  least  the  better  part 
of  a  day  or  more. 

Mr.  Shapro :  Your  Honor,  I  am  sincere  in  urging 
it.  It  is  not  an  ideal  request,  neither  do  I  w^ant  to  i)ut 
the  Court  or  the  witness  to  any  undue  incon- 
venience. It  is  in  my  humble  judgement  a  very 
serious  jDoint  in  this  case.  I  want  to  explore  it  in 
the  interests  of  our  clients  to  the  fullest  extent. 

I  think  in  ^dew  of  the  testimony  we  have  already 
had,  I  am  certain  I  am  entitled  to  it. 

Mr.  Jacobs:  Well,  it's  beyond  my  humble  wis- 
dom, your  [223]  Honor,  what  ought  to  be  done  in 
a  situation  like  that. 

The  Court:  Counsel,  on  direct  examination  this 
witness  has  said,  "We  gave  to  Mr.  Ramsay  all  the 
records."  Then  on  cross  examination  they  say, 
"What  records?"  It  is  just  as  simple  as  that.  They 
are  entitled  to  them  under  that  basis. 

Mr.    Jacobs:      But    must    we    segregate    records 
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relating  to  liabilities  and  records  relating  to  assets 

on  the  basis  of  that  direct  examination? 

Mr.  ShaiDro:  Not  if  you  want  to — I  will  with- 
draw my  offer.  I  thought  it  would  simplify  mat- 
ters, to  liabilities.  To  the  liabilities ;  if  you  want  to 
produce  them  all  on  both  sides 

Mr.  Jacobs:  I  have  no  objection.  That  would  be 
far  simpler.  It  would  diminish  the  bulk.  But  it 
is  still  tremendous. 

Mr.  Shapro:  If  I  may  say,  your  Honor,  those 
records  haA^e  been  gone  over  both  by  the  trustee, 
Mr.  Jacobs  and  hy  myself.  There  is  a  great  mass 
of  those  records  and  there  is  no  context  or  order  or 
anything  else.  I  will  j)roduce  all  the  records  that 
I  have  in  my  possession  that  belong  to  Pine  Supply 
Company. 

Mr.  Jaco])s:    And  that  you  had  at  that  time? 

Mr.  Shapro:     No,  no. 

The  AVitness :  The  only  thing  I  can  produce,  Mr. 
Jacobs,  [224]  is  what  I  have  in  my  possession  right 
now.  I  can  put  that  whole  filing  cabinet  on  a 
truck  and  send  it  up  here. 

Mr.  Shapro:  Again  may  I  suggest  that  we  are 
trying  to  be  reasonable.  If  you  were  at  this  meet- 
ing, Mr.  Baum 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Shapro)  :  You  were  the  accountant 
for  Mr.  Elliif?  A.     I  was. 

Q.  You  have  testified  and  so  has  Mr.  Elliff  that 
certain  records  were  disjolayed  to  Mr.  Ramsay  at 
that  time?  A.     They  were. 
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Mr.  Sliapro:  I  know  of  nobody  better  than  the 
witness  and  his  client  to  pick  up  the  records  that 
they  say — I  am  entitled  to  have  them  and  that  is 
exactly  what  I  want. 

Mr.  Jacobs:     I  beg  your  pardon? 

The  Court:  I  understand  the  testimony  of  both 
the  vritnesses  referred  to  and  was  to  the  effect  that 
all  of  tiie  records  that  they  had  Avere  made  avail- 
able to  Mr.  Ramsay.  That  w^as  my  understanding 
of  the  testimony,  and  I  think  the  record  will  ])ear 
me  out.  They  can  produce  all  the  records  that  this 
witness  can  now  get  a  hold  of  and  the  trustee  can 
get  a  hold  of 

Mr.  Shapro:  Your  Honor,  may  I  interrupt  a 
minute  ? 

I  am  only  asking — I  have  only  asked  for  those 
records  concerning  liabilities  which  this  witness 
said  was  made  available  in  that  meeting  to  Mr. 
Ramsay.    That  is  all  I  ask  for.  [225] 

Now,  if  he  wants  to  bring  them  all,  I  have  no  ob- 
jection, but  my  request  is  limited  to  the  question 
of  liabilities. 

The  Witness:  Your  Honor,  if  I  can  state  some- 
thing, when  Mr.  Ramsay  came  down  here,  we  told 
him,  both  Mr.  Elliff  and  I  did,  that  all  the  records 
were  available  for  his  inspection.  We  mentioned — 
I  remember  stating  that  in  the  filing  cabinet  was 
the  accounts  payable  and  the  unj)aid  bills.  Now, 
I  do  not  remember  specifically  which  of  the  bills 
Mr.  Ramsay  examined  and  which 

Mr.  Shapro :    That  isn't  the  question.    His  Honor 
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cautioned  you  on  that  before,  that  nobody  asked 
you  to  identify  the  items  which  Mr.  Ramsay  exam- 
ined, because  that  would  involve  a  conclusion  by 
you,  namely,  as  to  whether  he  examined  them  or 
not. 

The  point  is:  What  records  of  liabilities  were 
there  ? 

Now,  you  testified  a  few  moments  ago  that  a  pile 
of  invoices  were  shown  to  him  and  that  there  was 
an  adding  machine  tape,  but  you  didn't  have  the 
adding  machine  tape.  I  want  to  see  the  invoices, 
and  if  the  adding  machine  tape  is  available,  then  I 
want  to  see  that.  If  it  is  not,  then  of  course  I  can't 
have  it. 

The  Witness:  Well,  Mr.  Shapro,  the  reason 
that  I  cannot — I  cannot  give  you  the  adding  ma- 
chine tape  is,  I  said  I  do  not  have  it.  Now,  which 
invoices  at  the  time  were  included  in  that  stack  of 
unpaid  bills  that  were  taped,  I  [226]  would  have 
to  go  back — to  the  best  of  my  knowledge  try  to  pick 
out  which  ones  indicated  "not  to  be  paid." 

Now,  it  is  very  possible  that  I  might  not  include 
some  that  possibly  were  included  in  the  tape.  On 
the  same  hand,  I  might  very  definitely  include  some 
that  weren't  included  on  the  tape. 

Q.  (By  Mr.  Shapro) :  Mr.  Baum,  nobody  im- 
putes infallibility  to  you  or  anybody  else.  All  I 
am  asking  you  is  that  you  do  that  to  the  best  of 
your  ability. 

Mr.  Jacobs :  How  many  boxes  are  filled  with  the 
records  ? 
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The  Witness :  I  have  one  or  two  cardboard  boxes 
and  two  or  three  file  drawers  full  of  all  this  miscel- 
laneous data  of  Pine  Supply  Company. 

Your  Honor,  I  would  have  to  go  through  there 
and  try  to  find  just  those  invoices  that  were  dated 
prior  to  September  30th  or  thereabouts  of  1953. 
They  are  not  in  alphabetical  order  or  date  order. 

The  Court:  Gentlemen,  I  can  end  this  very 
quickly.  I  think  counsel  has  made  a  reasonable 
request.  Now,  if  it  is  going  to  take  time  to  get  it, 
I  can  continue  this  mattter  for  one  week,  two  weeks, 
three  weeks,  and  you  can  dig  them  up  in  the  mean- 
time.   I  don't  want  any  more  discussion  about  it. 

Mr.  Jacobs:  We  will  cooperate  to  the  very  ut- 
most of  our  ability,  I  promise  that,  in  all  sincerity. 
How  long  it  will  take  us  to  get  this  material,  frankly 
I  wouldn't  estimate  [227]  anything  less  than  a  full 
day  and  it  might  take  tw^o.  I  would  suggest  this: 
It  could  be  done  over  the  weekend. 

Mr.  Shapro:  It's  all  right  with  me.  We  could 
proceed  then  if  the  Court  could  find  us  the  time. 

The  Court:  Then  the  direction  is  that  the  ac- 
counts payable  that  were  made  avaliaj^le  for  exam- 
ination by  Mr.  Ramsay  in  the  September  meeting 
will  be  produced  by  the  plaintiff,  is  that  right,  and 
the  time  of  that,  which  we  will 

Mr.  Shapro:  We  will  leave  open,  at  least  until 
we  get  through. 

The  Court:  Until  we  get  to  the  adjournment 
time,  we  will  leave  it  open. 

Mr.  Jacobs:    I  hope  your  Honor  will  indulge  us 
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to  tliis  extent.  Of  course,  the  trustee  and  myself 
have  no  personal  knowledge  whatever  about  this. 
We  will  get  together  all  of  the  records  in  our  pos- 
session that  api^ear  to  meet  the  specifications  of 
counsel. 

The  Court:     All  right.     Let's  go  ahead. 

Mr.  Shapro :  May  we  have  marked  for  identifica- 
tion, your  Honor,  the  group  of  ledger  sheets  that 
have  the  heading  or  title,  "Accounts  Payable  in 
'53." 

The  Court:  It  may  be  marked  Exhibit  D  for 
identification. 

(Whereupon  the  group  of  ledger  sheets  en- 
titled "Accounts  Payable  in  '53"  was  marked 
for  identification  as  Defendants'  Exhibit  D.) 

Q.  (By  Mr.  Shapro) :  On  that  subject,  Mr. 
Baum,  Exhibit  D,  which  [228]  the  clerk  is  now 
marking,  Avere  those  ledger  sheets  or  any  of  them 
available  and  shown  to  Mr.  Ramsay  at  the  Decem- 
ber meeting? 

A.  I  know  they  were  available,  Mr.  Shapro,  and 
I  know  that  Mr.  Ramsay  was  informed  that  he 
could  look  at  any  records  in  the  office.  Now,  as  to 
Avhether  he  examined  all  of  the  sheets  that  were  in 
the  accounts  paya])le  ledger  at  that  time,  whether 
he  examined  some  of  them  or  not,  I  could  not  state. 

Mr.  Shapro:  Your  Honor,  may  I  have  the  ques- 
tion read?    I  don't  think 

The  Court:     Read  the  question. 
(Question  read.) 

Q.     (By  Mr.  Shapro) :    Available  and  shown. 
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A.  If  I  remember  correctly,  Mr.  Sliapro,  they 
were  available.  And  I  think  the  accounts,  if  I  re- 
member correctly,  the  accounts  payable  ledger  was 
shown  to  Mr.  Ramsay  as  such. 

Q.  And  you  call  that  group  of  documents 
marked  Defendants'  Exhi])it  D  for  identification 
the  accounts  payable  ledger? 

A.  Yes,  because  they  were  in  an  individual 
binder  at  the  time. 

Q.     I  merely  am  asking  you  to  identify  them. 

A.    Yes,  sir. 

Q.  If,  as  you  say,  the  Exhibit  D  was  not  only 
available  but  given  to  Mr.  Ramsay  for  his  inspec- 
tion, the  accounts  payable  ledger,  what  was  the  occa- 
sion for  this  voluminous  list  and  group  of  invoices? 

A.     It  might  very  well  be,  Mr.  Shapro ■ 

Q.  Please,  I  don't  want  any  "it  might  very  well 
be."  AYill  you  answer  the  question?  If  you  know, 
say  so ;  if  you  don't,  say  so. 

A.  Yes.  At  the  end  of  September,  the  books  of 
account  had  not  been  closed  for  September  and  the 
purchases  entered  in  the  accounts  payable  ledger 
and  the  payments  made  during  the  month  of  Sep- 
tember entered  against  the  various  accounts. 

Q.  And  would  you  say  that  with  the  exception 
of  the  debt  and  credit  entries  in  the  accounts  pay- 
able entries  for  the  month  of  September  up  to  the 
date  that  you  mentioned — we  don't  know  what  that 
date  was — but  towards  the  latter  part  of  Septem- 
ber— with  the  exception  of  the  September  entries, 
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debts  and  credits,  that  the  accounts  payable  ledger 

was  correct  at  that  time? 

A.     I  would  say  so,  Mr.  Shapro. 

Q.  Then  why  was  it  necessary  to  show  more 
than  the  September  invoices  to  Mr.  Ramsay  as 
payables  ? 

A.  So  that  Mr.  Ramsay  could  verify  himself 
as  to  the  extent  of  some  of  these  accoimts  that  he 
wanted  to. 

Q.  Let  me  get  that  straight;  maybe  I  misunder- 
stand you. 

The  accounts  payable  ledger,  which  is  now  marked 
Defendants'  Exhibit  D  was  availal^le  and  shown  to 
Mr.  Ramsay  at  that  meeting  and  with  the  exception 
of  the  purchases  and  payments,  the  debts  and  cred- 
its in  the  accounts  payable  ledger  [230]  for  the 
month  of  September  up  to  the  date  of  the  meeting, 
they  were  correct.  But  in  addition  to  this,  you 
showed  him  drawers  full  of  invoices,  as  I  under- 
stood you? 

A.  Now,  Mr.  Shapro,  I  didn't  say  that  there 
were  drawers  full.  Mr.  Ramsay  was  shown  the 
impaid  bills. 

Q.  Was  he  shown  unpaid  bills  which  had  al- 
ready been  entered  into  the  accounts  payable 
ledger?  A.     Yes,  he  had. 

Q.    He  was  shown  all  that?  A.     Yes. 

Q.  I  see.  Now,  from  your  recollection,  did  he 
examine,  and  by  examine,  I  mean  actually  read  any 
invoices  other  than  for  the  month  of  September? 
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A.  I  think  to  my  best  recollection  he  did,  Mr. 
Shapro. 

Q.  [N'ow,  what  did  this  adding  machine  tape 
cover  that  you  have  testified  to? 

A.  I  think  a  tape  was  made  of  all  the  unpaid 
bills  on  hand,  as  of  the  date  of  this  meeting. 

Q.  Wliether  or  not  they  were  entered  into  the 
accounts  payable  ledger?  A.     That's  correct. 

Q.  And  who  made  up  this  adding  machine  tape, 
who  ran  it  off  on  the  machine? 

A.  Frankly,  I  don't  remember  whether  it  was 
Mr.  Ramsay  or  myself.   [231] 

Q.  Now,  you  say  you  didn't  take  it  away  with 
you.  Do  you  know  what  happened  to  this  adding 
machine  tape  ?  A.     No,  sir,  I  do  not. 

Q.  Did  anybody  request  you  to  make  available 
to  Mr.  Ramsay  the  invoices  of  payables  which  had 
already  been  entered  in  Defendants'  Exhibit  D? 

A.    No. 

Q.  Are  you  familiar  with  Mr.  Hodes'  signature? 
You  called  it  Hodes  and  somebody  else  calls 

A.     I  think  it  is  Hodes. 

Q.     Are  you  familiar  mth  his  signature? 

A.     No,  I  am  not,  Mr.  Shapro. 

Mr.  Jacobs :  I  have  seen  his  signature  repeatedly ; 
if  I  can  assist  you,  I  will.  I  think  I  have  some  of 
the  documents  if  you  can  give  me  time  to 

Mr.  Shapro:  There  is  no  hurry  about  it,  there  is 
no  hurry. 

Q.  Getting  back  again,  Mr.  Baum,  to  this  meet- 
ing at  the  end  of  September  of  1953,  what,  if  any, 
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information  did  you  give  to  Mr.  Ramsay  concern- 
ing liabilities  of  Mr.  Elliff,  other  than  those  involv- 
ing Pine  Supply?  A.     None. 

Q.  What,  if  any,  information  did  you  give  at 
that  meeting  to  Mr.  Ramsay  concerning  assets  of 
Mr.  Ellifi:  other  than  those  of  Pine  Supply?  [232] 

A.     None. 

Q.  Now,  as  I  remember  your  testimony  of  this 
morning,  Mr.  Baum,  the  July,  August  and  Septem- 
ber sales  were  each  in  excess  of  $13,000.00,  right? 

A.  If  I  could  have  that  book,  Mr.  Shapro,  to 
refresh  my  memory? 

Q.  You  are  asking  for  Defendants'  C  for  identi- 
fication? A.     July,  August  and  Sei)tember? 

Q.     Yes,  sir;  that  is,  of  '53. 

A.  AVell,  July's  were  just  around  $13,000.00; 
August's  were  roughly  $17,500.00. 

Q.     September,  about? 

A.     And  September  roughly  around  $13,200.00. 

Q.  Now,  during  those  three  months  or  during 
each  of  those  three  months,  did  Mr.  Elliff  make  a 
profit  ? 

A.  As  I  testified  before,  Mr.  Shapro,  I  think  I 
stated  that  he  made  some  profit  in  July,  a  little  bit 
better  than  $1,000.00  in  August.  And  as  I  say  now, 
we  never  took  an  actual  profit  statement.  As  I 
have  said  before,  what  we  did  was  take  the  sales 
and  apply  the  expenses  as  they  were  incurred  or 
paid. 

Q.  Isn't  it  a  fact,  Mr.  Baum,  from  your  experi- 
ence with  Mr.  Elliff 's  business  as  his  accountant  that 
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if  sales  vrould  average  $13,000.00  a  month  or  better 
tlirouglioiit  the  year,  that  he  could  have  made  a 
profit  ? 

A.  I  would  have  to  qualify  my  answer,  Mr. 
Shapro.   [233] 

Q.     You  are  at  liberty  to  do  it,  sir. 

A.  I  v/ould  have  to  qualify  it.  It  would  depend 
to  a  large  extent  on  how  much  of  the  work  Mr. 
Ellilf  did  himself  and  how  much  he  had  other  people 
do  for  him. 

Q.  Let's  in  fairness  to  both  sides  just  answer 
the  question  if  you  will.  Ha\dng  in  mind  the  way 
he  was  oj^erating  in  July,  August  and  September  of 
1953. 

A.  Well,  I  thinli  that  if  his  sales  were  consist- 
ently better  than  $16,000.00  or  better,  with  a  fair 
markup,  he  could  lorobably  have  made  a  small  profit 
during  the  year. 

Q.  Now,  you  testified  that  to  the  best  of  your 
ability  that  his  markup,  his  average  markup,  w^as 
20  to  25  per  cent?  A.     About  that. 

Q.  Isn't  it  a  fact,  Mr.  Baum,  that  the  20  per 
cent  that  w^as  put  in  the  trust  agreement  was  predi- 
cated upon  average  sales  of  $10,000.00  a  month  and 
that  $2,000.00,  therefore,  would  meet  the  first  pay- 
ment, which  was  due  February  1st,  1954? 

Mr.  Jacobs:  Just  a  moment.  Your  Honor,  he  is 
asking  for  his  opinion  and  conclusion  as  to  what 
the  provisions  are  predicated  upon.  No  proi)er 
foundation  has  been  laid  for  it. 

The  Court:     This  is  cross  examination.     If  the 
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witness  said  lie  was  present  at  the  conference  and 
all  the  terms  of  this  agreement  were  discussed — this 
is  cross  examination — I  think  he  is  entitled  to  ask 
it.  If  it  isn't  true,  he  can  say  no.  Will  you  read 
the  question?  [234] 

(Question  read.) 

A.  Well,  I  knew  there  was  a  payment  due  in 
the  ])eginning  of  February. 

Q.  (By  Mr.  Shapro)  :  If  it  will  help  you  to  an- 
swer the  question,  take  a  look  at  Defendants'  Ex- 
hibit B,  which  is  the  note  in  question.  Would  you 
like  to  look  at  the  trust  agreement? 

A.  I  remember  the  20  per  cent  on  the  trust 
agreement.  Well,  quite  to  the  contrary,  Mr.  Shapro, 
I  am  not  exactly  sure  as  to  what  the  monthly  sales 
were  estimated,  or  we  presumed  they  were  going 
to  be.  But  part  of  the  monies  on  this  20  per  cent 
that  was  coming  out,  we  estimated  would  come  out 
of  the  collections  on  the  accounts  receivable.  That 
is  how  we  got  up  to  a  figure  of  $10,000.00,  based 
on — for  the  first  payment. 

Q.  Well,  your  sales  record,  that  is  included  in 
your  x^rofit  and  loss  statement  for  the  period  of 
the  operation  in  1953,  shows  gross  sales  for  a  period 
of  six  months  of  about  $73,000.00,  right? 

A.  It's  about,  close  to  seven  and  a  half  months, 
Mr.  Shapro. 

Q.     I  am  looking  now  at  Exhibit  10. 

A.  It's  around  May  20th,  at  the  end  of  the  year 
that  June 

Q.     Six  months,  plus  ten  days,  seven  months. 
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A.     Seven  months,  it's 

Q.     It's  about  $73,000.00?        A.     That  is  correct. 

Q.  So  there  was  an  average  of  about  $10,000.00 
a  month?  A.     That's  right. 

Q.  Can  you  tell  the  Court,  Mr.  Baum,  as  long 
as  you  have  testified  that  Mr.  Ramsay  suggested 
first  something  higher  than  20  i^er  cent  and  it  was 
finally  agreed  20  per  cent,  on  what  basis  the  20  per 
cent  figure  was  arrived  at  by  the  parties  to  this 
conference  ? 

A.  Well,  one  of  the  reasons  was,  Mr.  Shapro, 
that  that  was  the  lowest  figure  that  we  could  get 
Mr.  Ramsay  to  agree  on  and  go  along  with  the 
other  arrangements  that  ultimately  allowed  the  in- 
ventory to  be  released,  and  Mr.  Elliff  continue  in 
business. 

Q.     That  was  one  reason.    Any  others'? 

A.  Yes,  there  were.  The  only  reason  that  this 
business  could  finally,  if  it  ever  had  a  chance  to 
w^ork 

Q.  This  is  a  discussion  that  we  are  talking 
about  ? 

A.  That  is  right,  Mr.  Shapro.  The  only  way 
that  the  business  could  bail  itself  out  of  the  situa- 
tion that  it  was  in,  which  was  that  it  was  shut  up, 
was  to  re-open.  And  if  those  were  the  best  terms 
that  could  be  gotten  under  the  arrangements,  those 
were  the  ones  that  would  have  to  go  on. 

Q.  Mr.  Baum,  is  it  your  testimony  that  the 
question  of  how  much  in  sales  Mr.  Elliff  would 
expect  to  do  during  the  period  that  this  note  was  to 
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be  paid  was  not  discussed  between  the  three  of  you  ? 

A.     It  was  discussed,  Mr.  Sliapro. 

Q.  Then  vrhat  were  the  figures  that  were  dis- 
cussed ? 

A.  Well,  franlvly  I  don't  remember  si^ecifically. 
But  I  am  pretty  sure  that  they  were  in  excess  of 
$10,000.00  a  month. 

Q.     In  excess  of  $10,000.00?  A.    Yes,  sir. 

Q.  Now,  Mr.  Baum,  you  are  familiar — you  were 
familiar  at  the  time  and  I  assume  still  are  familiar, 
with  the  method  of  the  Twin  City  Lumber  Com- 
pany crediting  70  per  cent  of  the  invoice  price  of 
luml^er  that  went  into  the  Avarehouse  after  the  May 
warehouse  ^agreement?  By  being  familiar  with  it, 
I  mean  you  know  that  only  70  per  cent  was  carried 
in  the  warehouse  account? 

A.     I  know  now,  yes,  Mr.  Shapro. 

Q.  When  you  took  the  inventory  from  the  ware- 
house receipts  in  this  meeting  of  September  of 
1953,  on  what  basis,  dollars  and  cents  wise,  was  it 
taken  ? 

A.  I  think — as  I  say,  I  am  trading  on  memory 
now,  Mr.  Shapro,  because  this  haiipened  two  years 
ago.  But  if  I  remember  the  records  that  the  ware- 
housemen kept  were  stated  in  the  terms  of  physical 
count.  In  other  words,  so  many  pieces  of  this 
costing  X  amount  of  dollars  and  the  perpetual 
inventory  was  carried  in  total  of  pieces  and  dollars, 
not  at  a  70  per  cent  l^asis.  The  warehouseman's 
records  had  nothing  to  do  with  the  accoimting  for 
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the  way  Tmn  City  carried  their  accounts  on  [237] 

their  books. 

Q.  That  is  exactly  what  I  wanted  to  know.  Now, 
showing  you  Plaintiff's  Exhibit  No.  13,  which  I 
understand  you  prepared  from  the  ledger  record 
of  the  Twin  City  Lumber  Company 

A.     That  is  correct. 

Q.     you  will  notice   that   as  of  the   end  of 

September,  there  was  owed,  according  to  this  ledger 
sheet,  owed  to  Twin  City  Lumber  Company  on  its 
warehouse  account  by  Pine  Supply  $17,416.05, 
right?  A.     That's  right. 

Q.  And  that  was  part  of  the  figure  that  made 
up  the  $28,000.00  on  the  note,  is  that  right? 

A.     That  is  right. 

Q.  Now,  according  to  your  knowledge,  did  that 
figure  of  $17,416.05  represent  70  per  cent  of  the 
invoice  price  of  the  lumber  then  in  the  warehouse 
or  100  per  cent? 

A.  Mr.  Shapro,  that  figure — the  only  definite 
answer  I  can  give  you  is  that  that  figure  did  not 
represent  the  cost  basis,  100  per  cent  cost  basis,  of 
the  inventory  in  the  warehouse. 

Q.  Then  if  the  cost  price  was  in  excess,  as  you 
have  just  testified 

A.  I  didn't  say  was  in  excess,  Mr.  Shapro.  I 
said  that  this  figure  did  not  represent  100  per  cent 
of  the  cost  price  of  the  inventory  in  the  warehouse 
at  the  time.  [238] 

The  Court:    Will  you  explain  that  answer? 

The  Witness :    Yes,  I  will,  your  Honor. 
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One  of  the  troubles — or  one  of  the  reasons  that 
the  warehouse  was  closed  up,  was  the  fact  that  the 
Pine  Supply  operation  was  not  operating  [239] 
with  the  terms  of  the  original  warehousing  agree- 
ment whereby  only,  I  think  it  was  $2,000.00  worth 
of  inventory  was  to  be  withdrawn  at,  I  think,  dur- 
ing a  weekly  period,  and  anything  over  then  that 
had  to  be  paid  for. 

As  a  matter  of  fact,  there  were,  I  would  hazard 
a  guess 

Q.  Don't  guess,  please;  based  upon  your  infor- 
mation  

A.  There  was  at  least  $7,000.00  worth  of  inven- 
tory withdrawn  from  the  warehouse. 

Q.     By  Mr.  Elliff? 

A.  That  is  right,  and  invoiced  to  his  customers 
and  not  paid  for  by  Mr.  Ellifn  at  the  time. 

Q.  Then  again,  Mr.  Baum,  your  estimate  of  this 
morning  of  the  value  at  cost  of  the  inventory  of 
lumber  on  hand  at  the  time  you  and  Mr.  Ramsey 
and  Mr.  Elliff  made  this,  I  will  call  it  an  inventory 
for  lack  of  a  better  term,  of  $25,000.00  was  based 
upon  one  hundred  per  cent  of  cost  of  the  merchan- 
dise in  the  warehouse  at  the  time? 

A.  I  am  pretty  sure  that  was  correct,  Mr. 
Shapro. 

Mr.  Jacobs:  Just  a  moment.  "Will  you  identify 
the  particular  item  that  you  are  referring  to  that 
you  and  the  witness  pointed  to  something? 

Mr.  Shapro:  I  am  sure  I  said  September  24th 
and  the  amount  $17,416.05. 
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What  is  an  aging,  do  you  know  what  I  mean  by 
an  aging  of  the  accounts  receivable  of  Pine  Sup- 
ply shown  to  Mr.  Ramsey  on  this  meeting  in  the 
latter  part  of  September?  [240] 

A.  I  think  Mr.  Ramsay  and  Mr.  Elliff  and  I 
sat  down  and  we  aged  the  receivables  right  there. 

Q.    As  you  w^ent   through?  A.     Yes,  sir. 

Q.  In  other  words,  you  went  through  the  re- 
ceiveable  items  by  item  with  reference  to  date? 

A.     That's  right,  invoice  by  invoice. 

Q.  Now  Mr.  Baum  at  any  meeting  that  you  had 
with  Mr.  Ramsay  other  than  the  meeting  of  Sep- 
tember, 1953,  did  you  show  him  or  was  there  shown 
to  him  in  your  presence  any  other  records  or  any 
financial  figures  referring  to  the  Pine  Sux)ply  busi- 
ness ?  A.     Not  to  my  knowledge,  Mr.  Shapro. 

The  Court:    Just  a  moment.  Read  that. 
(Record  read.) 

Mr.  Shapro :  Q.  Now  Mr.  Baum  did  you  at  the 
meeting  that  you  participated  in  with  Mr.  Hunter 
at  the  Twin  City  office  in  San  Francisco  in  August 
of  1953  show  Mr.  Hunter  any  figures,  figures  of 
course  referring  to  Twin  City  financial 

A.     As  far  as  I  remember,  Mr.  Shapro,  I  did  not. 

Q.  Were  any  figures  given  to  Mr.  Ramsey  by 
you  or  in  your  presence  at  the  meeting  referring  to 
personal  indebtedness  of  Mr.  Elliif  other  than  Twin 
City — other  than  Pine  Supply — I  am  soriy.  [241] 

A.     Not — I  don't  think  there  were. 

Q.  Were  any  figures  given  to  Mr.  Hunter  by 
you  or  in  your  presence  at  that  meeting  with  ref- 
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erence  to  assets  that  Mr.  Elliff — other  than  Pine 

Supply?  A.     I  don't  think  there  were. 

Q.  Did  you  examine  the  contents  of  the  envelope 
that  Mr.  Elliff  left  with  Mr.  Hunter's  maid  on  that 
Simday  in  Beverly  Hills  immediately  before  he 
took  it  up  to  the  house  ?  A.     Xo,  I  did  not. 

Q.  When  previously  to  the  time  it  was  delivered 
to  the  maid  did  you  last  see  the  contents  of  that 
envelope  ? 

A.  AVell,  if  I  remember,  Mr.  Shapro,  after  Mr. 
Ramsey  got  finished  reading  that  trust  agreement 
and  examining  some  of  the  other  papers  that  were 
in  the  envelope,  I  saw  Mr.  Elliff  put  the  things  back 
in  an  envelope.  The  next  thing  I  remember  was  that 
Mr. — as  far  as  these  papers  go:  of  Mr.  Elliff  de- 
livering something  to  the  maid  down  in  Beverly 
Hills. 

Q.  And  that  was  a  dift'erence  of  between  Friday 
and  Sunday?  A.     That  is  right. 

Q.  Friday  night  in  San  Rafael  and  Sunday 
morning  in  Beverly  Hills?  A.     That  is  right. 

Q.    You  didn't  see  it  in  the  interim? 

A.     I  did  not. 

Q.  TVould  you  recognize  the  letter  of  [242] 
transmittal  that  you  have  referred  to  as  being  taken 
over  to  San  Rafael  ?  A.     Xo,  I  would  not. 

Q.    Who  prepared  that  letter,  if  you  know? 

A.  I  think  that  letter  was  prepared  by  Mr. 
Pasquinelli. 

Q.  You  are  sure  you  wouldn't  recognize  it  if  I 
showed  it  to  vou? 


Tivin  City  Company,  et  ah  297 

(Testimony  of  Joe  N.  Baum.) 

A.    No,  I  wouldn't,  Mr.  Shapro. 

Q.  When  you  told  the  Court  this  morning  then 
that  you  were  sure — that  is  the  word  you  used — 
that  in  the  envelope  at  the  time  of  its  delivery  to 
Mr.  Hunter's  home  there  Avas  the  financial  state- 
ment of  Mrs.  Lamiin,  the  original  i)romissory  note, 
and  at  least  one  copy,  to  paraphrase  your  words, 
at  least  one  copy  of  the  trust  agreement.  You  based 
that  entirely  upon  what  you  saw  in  the  envelope  the 
Friday  i)receding  the  Sunday  at  which  this  delivery 
was  made,  right? 

A.  No.  Plus  the  fact  that  when  I  went  down  to 
Los  Angeles  with  Mr.  Elliff  he  said,  "I  have  these 
documents  and  on  our  way  home  I  want  to  stop  off 
at  Mr.  Hunter's  home  and  deliver  them." 

Q.  In  other  words,  your  testimony  of  the  cer- 
tainty of  the  contents  is  based  upon  what  Mr.  Elliff 
told  you  plus  what  you  saw  on  the  preceding  Fri- 
day? A.     That  is  right. 

Q.  Would  you  recognize  the  financial  statement 
of  Mrs.  Lannin  if  I  showed  it  to  you?  [243] 

A.  I  never  saw  the  financial  statement  of  Mrs. 
Lannin. 

Q.  How  do  you  know  it  was  in  the  envelope 
when  it  was  delivered? 

A.  Because  Mr.  Elliff  told  m^e  one  of  the  rea- 
sons he  had  to  go  down  there  was  to  deliver  the 
financial  statement  to  Mr.  Himter. 

Q.  Mr.  Baum,  how  much  more  of  the  testimony 
you  have  given  today  have  you  given  as  informa- 
tion of  your  own  laiowledge  as  opposed  to  that 
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which  is  based  entirely  upon  what  Mr.  Elliff  told 

you? 

A.  The  only  thing  that  what  might  be  a  ques- 
tion about  is  what  I  have  just  told  you  now,  Mr. 
Shapro. 

Q.    You  are  sure?  A.    Yes. 

Q.  Mr.  Baiun,  you  mentioned  this  morning  that 
there  were  some  checks  issued  by  Mr.  Elliff  to  Twin 
City  Lumber  Company  which  had  boimced,  to  use 
the  colloquialism — other  than  the  three  checks  that 
were  outstanding  and  which  had  boimced  and  which 
were  included  in  the  $28,000.00  note,  is  that  right  ? 

A.  No — will  you  repeat  that  question  again, 
please  ? 

The  Court:  Were  there  other  checks  than  the 
three  checks? 

The  Witness:    Yes. 

Mr.  Shapro:    Q.    You  testified  that  there  were? 

A.     That  is  right.  [244] 

Q.  Do  you  remember  when  those  checks  were 
issued  and  bounced  ?  I  don't  mean  exactly  the  dates, 
approximately. 

A.  It  would  be  sometime,  oh,  say,  between  the 
middle  of  August  and  the  beginning  of  May.  That 
is  as  close  as  I  can  come. 

Q.  In  other  words,  the  beginning  of  May  was  the 
four 

A.  No.  What  I  meant  was  the  beginning  of  the 
business  in  May  and  sometime  between  then  and 
August. 
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Q.  Well,  did  you  have  any  personal  knowledge 
of  that  other  than  after  July  of  1953  ? 

A.  Why,  yes.  I  could  go  back  and  examine  the 
checks  vouchers  that  finally  cleared  through  on  the 
financial  statement. 

Q.     You  say  you  could.  My  question  is  you  did? 

A.    I  did,  yes. 

Q.  Is  it  your  testimony  that  there  were  checks 
issued  by  Elliff  to  Twin  City  Lumber  Company 
prior  to  July  10th,  1953,  which  had  bounced  and 
ultimately  cleared'? 

A.  To  the  best  of  my  recollection  there  were, 
Mr.  Shapro. 

Q.    You  don't  have  any  record  of  those,  do  you? 

A.  Well,  there  was  a  file  on  protest  notice,  in 
the  files  that  were  brought  over  to  my  office,  and 
I  looked  for — I  mean  in  the  files  that  were  brought 
over  to  my  office  I  looked  for  a  special  envelope  that 
I  had  set  up  when  I  was  doing  Mr.  Elliif 's  work 
that  we  used  to  keep  the  protest  notices  in.  [245] 
But  I  couldn't  find  it. 

Xow  I  could  probably  go  back  and  go  through 
Mr.  Elliff's  records  and  find  at  least  one  or  two 
of  those  checks  which  I  am  quite  certain  were  dis- 
honored during  that  period  of  time  and  not  the 
three  checks  in  question. 

Q.  The  only  ones  I  am  talking  about  are  checks 
at  the  beginning  of  his  business  which  would  be 
May  20th  and  about  July  10th.  Do  you  recall  any 
between  those  two  dates? 

A.    Well,  all  I  do  know  is  I  recall  checks  that 
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were  dishonored  at  the  bank,  Mr.  Shapro. 

Q.  Those  checks  were  all  paid  ultimately  through 
the  bank?  A.     Yes,  I  am  positive  they  were. 

Q.  'Now  these  three  checks  that  bounced  toward 
the  end,  and  the  amornit  of  which  was  included  in 
the  $28,000.00  note,  were  never  paid  by  the  bank  ? 

A.     That  is  right. 

Q.  As  far  as  you  know,  was  any  demand  made 
upon  Mr.  Elliff  for  payment  of  those  checks  by  any- 
body? 

A.  Well,  I  know  that  there  was  some  discussion. 
N"ow  I  am  trying  to  remember  who  Mr.  Elliif  spoke 
to  about  the  one  check  in  particular,  seven  thousand 
two  or  three  hundred  dollar  check  not  clearing  the 
bank.  Now  I  don't  remember — there  was  quite  a 
discussion  about  that  one. 

Q.  Perhaps  I  didn't  make  my  question  clear.  I 
am  referring  to  the  time  after  a  period  of  time, 
after  October  6th,  after  [246]  the  issuance  of  the 
$28,000.00  note,  to  your  knowledge  was  any  effort 
made  by  anybody  to 

A.    After  October? 

Q.    hy  anybody  to  collect  those  checks? 

A.     Oh,  in — not  after  October  6th. 

Q.  How  long  did  this  meeting  at  the  Bermuda 
Palms  in  San  Rafael  take? 

A.  Oh,  it  might  have  taken  an  hour  more  or  less, 
Mr.  Shapro. 

Q.     What  is  your  best  estimate? 

A.    Best  estimate. 

Q.     And  it  was  just  the  three  of  you? 
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A.    Yes. 

Q.  You,  Elliff  and  Mr.  Ramsay.  How  long  did 
the  meeting  with  Mr.  Hunter  in  August  of  1953  in 
San  Francisco  take? 

A.    It  might  have  been  an  hour,  more  or  less. 

Q.     That  is  your  best  estimate?  A.    Yes. 

Q.  How  long  did  the  meeting  of  the  end  of  Sep- 
tember in  Mr.  Elliff's  office  take? 

A.    At  the  one  in  which  he 

Q.     In  which  Mr.  Ramsay  examined  the  books? 

A.     That  took  several  hours,  Mr.  Shapro. 

Q.  Would  you  estimate  it  for  me  and  also  give 
me  the  hour  of  the  day  ? 

A.  It  was  in  the  evening.  I  don't  think  we  [247] 
got  our  of  there  until  about  nine  or  ten  o'clock  in 
the  evening. 

Q.     About  what  time  did  you  start? 

A.  I'd  say  we  started  somewheres  aroimd  five 
thirty  or  six. 

Q.  It  took  you  somewhere  between  two  and 
three 

A.     Three  or  four,  something  like  that. 

Q.  Now  getting  back  again  to  the  meeting  in 
Mr.  Pasquinelli's  office,  which  I  think  you  said  took 
place  either  a  day  or  two  after  the  meeting  with 
Mr.  O'Comior,  right?  A.     That's  right. 

Q.  Was  the  note  that  had  been  discussed  with 
Mr.  O'Connor  discussed  with  Mr.  Pasquinelli  at  the 
following  meeting? 

A.  I  think  the  only  mention  about  the  note  was 
that  we  informed  Mr.  Pasquinelli  that  we  had  gone 
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into  Mr.  O'Connor's  office  and  he  had  referred — 

he  was  going  to  prepare  the  note  in  the  amount  of 

$28,000.00. 

Q.  He  was  going  to.  In  other  words  you  told 
Pasquinelli,  you  or  somebody  at  the  meeting  told 
Pasquinelli,  that  a  day  or  two  previously  you  had 
taken  up  with  Mr.  O'Connor  in  preparation  of  the 
$28,000.00  note,  is  that  right?  A.     That's  right. 

Q.  All  right.  Now  tell  me,  you  testified  a  few 
moments  ago  on  direct  examination  that  the  trust 
agreement  was  made  for  the  protection  of  Mrs. 
Lannin,  is  that  right? 

A.    Well,  that  Avas  the  purpose  of  it,  yes,  sir. 

Q.  To  your  knowledge  at  the  meeting  with  Mr. 
Pasquinelli,  [248]  was  anything  said  by  anyone 
that  the  promissory  note  for  $28,000.00  would  not 
be  delivered  until  the  trust  agreement  was  signed? 

A.  The  only  thing  that  I  remember  about  it,  as 
far  as  that  transaction  goes,  Mr.  Shapro,  it  was  my 
impression  that  this  was  all 

Mr.  Shapro:  Please,  if  your  Honor  please,  I 
think  I  am  entitled  to  an  answer  to  the  question 
as  I  asked  it.  If  the  witness  doesn't  know  he  can 
say  so.  I  don't  want  his  impression. 

The  Court :  The  answer  so  far  may  go  out.  Read 
the  question  and  then  answer  it,  please. 

The  Witness:    May  I  ask  you 

The  Court:  You  just  answer  it  yes  or  no.  Mr. 
Baum,  there  are  three  ways  you  can  answer  it,  yes, 
no,  or  I  don't  know. 

The  Witness :    I  don 't  know. 

Mr.  Shapro:    Q.    Mr.  Baum,  did  Mr.  Ramsey  at 
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that  meeting  in  Pasquinelli's  office  say  in  your  jjres- 
enee  or  hearing  that  he  was  there  in  order  to  get 
the  note  as  soon  as  he  could'? 

A.     I  don't  remember  that  either,  Mr.  Shapro. 

Q.     You  wouldn't  say  he  didn't  say  it,  though? 

A.     I  don't  remember  it. 

Q.  Did  Mr.  Pasquinelli  make  notes  at  this  meet- 
ing mth  you  [249]  and  Mr.  Elliff  and  Mr.  Ramsay? 

A.    Yes,  he  did. 

Q.     I  mean  handwritten  notes? 

A.     That's  right. 

Q.  When  did  you  for  the  first  time  see  a  type- 
written draft  or  the  agreement  itself,  the  trust 
agreement  ? 

A.  I  think  it  was  shown  to  me  a  few  days  after 
the  meeting,  Mr.  Shapro. 

Q.  Was  that  before  or  after  you  went  to  San 
Rafael? 

A.  I  am  not  positive,  but  I  think  it  was  before 
we  went  to  San  Rafael. 

Q.  Was  the  copy  of  the  trust  agreement  that 
you  saw  the  first  time  signed  ? 

A.    No,  is  was  not. 

Q.    Was  it  signed  in  your  presence? 

A.     No,  is  was  not. 

Q.     By  any  of  the  parties  to  it  ? 

A.     No,  it  was  not. 

Q.  Was  the  promissory  note  signed  by  any  of 
the  parties  to  it  in  your  presence  ?  A.     No,  sir. 

Q.  Did  you  see  the  original  promissory  note  and 
read  it  before  it  was  delivered  or  shown  to  Mr. 
Ramsay  in  San  Rafael? 
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A.     No,  sir,  I  don't  think  I  did. 

Q.  Did  you  see  the  original  trust  agreement 
signed  before  [250]  it  was,  as  you  have  testified, 
shown  to  Mr.  Ramsay  in  San  Rafael? 

A.    No,  I  don't  think  I  did. 

Q.  You  spoke  a  feAv  moments  ago,  Mr.  Baum, 
of  protests,  protests  of  checks.  Isn't  it  a  fact  that 
the  protesting  of  checks  to  which  you  refer  is  an 
item  of  $21.00  protest  fees  on  the  three  checks  that 
were  included  in  the  $28,000.00  note? 

A.  No,  Mr.  Shapro.  I  am  fairly  certain  that  we 
had  a  separate  file  which  we  used  to  put  all  letters 
and  conmiunications  from  the  Bank  of  America  to, 
you  know,  to  Pine  Supply. 

I  am  pretty  sure  there  were  protest  notices  other 
than  that  in  there. 

Q.  Now  you  are  sure,  are  you  not,  Mr.  Baiun, 
that  included  in  the  total  that  Mr.  Elliff  testified  to 
of  $28,116.53,  which  was  the  amomit  of  the  indebted- 
ness of  Elliff  to  Twin  City  Lumber  Company  as  of 
the  time  the  note  was  given,  included  an  item  of 
$21.00  for  protest  fees?  A.     That  is  correct. 

Q.  And  those  protest  fees  were  incurred  in  con- 
nection with  the  three  bad  checks  that  you  identi- 
fied, namely,  $2,500.00,  $741.26,  $7,310.98? 

A.     That  is  right. 

Q.  Do  you  knov/  how  the  $116.53  was  paid  to 
Twin  City? 

A.  I  would  have  to  look  for  the  records  [251] 
to  refresh  my  memory,  Mr.  Shapro. 

Q.     Do  you  have  the  records  there  ? 
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A.  Well,  let's  see.  I  have  got  one  of  them  right 
here. 

The  Court :  TVhile  the  witness  is  looking  through 
the  records,  have  you  any  estimate  as  to  how  long 
your  cross-examination  will  be? 

Mr.  Shapro:  I  think  my  cross-examination  of 
this  witness  your  Honor,  without  regard  to  the 
production  of  the  additional  records,  would  take 
possil^ly  fifteen,  twenty  minutes  more  at  the  most. 
Then,  of  course,  the  next  order  of  business  I  pre- 
smne  T\i.ll  be  the  cross-examination  of  Mr.  Elliff. 
That,  I  am  sure,  your  Honor,  will  take  some  time, 
considerable  time. 

The  Court:  I  am  trying  to  consult  the  conveni- 
ence of  this  witness.  He  says  he  is  in  from  San  Jose. 
Should  we  try  to  finish  it  tonight  or 

Mr.  Shapro :  I  doubt  that,  your  Honor.  We  have 
to  go  through  the  records  item  by  item.  If  I  get  the 
answer  to  this  one  question,  this  happens  to  be  a 
rather  convenient  point  to  drop  off.  But  that  of 
course  is  up  to  your  Honor. 

Mr.  Jacobs:  Your  Honor,  there  will  be,  I  pre- 
sume, some  cross-examination  by  Mr.  Robert  Jacol)s 
and  there  will  be  a  little  redirect. 

Mr.  Shapro:  In  that  case  maybe  this  is  a  good 
tune  to  adjourn. 

The  Court:  If  we  could  finish  in  fifteen  or  [252] 
or  twenty  minutes  I  would  be  perfectly  willing  to  do 
that,  but  T\T.th  the  three  of  you,  I  doubt  it. 

Mr.  Jacobs:  It's  very  much  appreciated,  your 
Honor.    I  want  the  Court  to  know  it,  and  I  know  I 
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speak  for  all  of  us,  including  the  witness,  I  am  sure, 

but  we  couldn't  possibly  &iisli  with  him. 

The  Court:  Well,  if  we  can't  finish  let's  dis- 
cuss this.  Do  you  want  this  witness  to  come  back 
tomorrow  or  do  you  want  to  put  him  on  at  some 
future  time  Avhen  he  has  had  an  opportunity  to  look 
at  his  records? 

Mr.  Jacobs :  Don't  you  think  it  would  be  best  and 
most  conserving  of  his  time,  Mr.  Shapro,  to  let  him 
come  back  after  the  weekend  when  he  has  had  an 
opportunity  to  compile  these  records  to  satisfy  your 
demand. 

Mr.  Shapro:    Certainly. 

The  Court:  AVhat  weekend?  You  mean  we  are 
not  going  to  finish  this  week  ? 

Mr.  Shapro:  We  won't  finish  tomorrow,  your 
Honor. 

Mr.  Jacobs :  Do  you  think  you  could  or  have  you 
got  other  plans  ? 

Mr.  Shapro:  We  have  jumped  the  gun,  may  I 
say,  your  Honor.  We  have  jumped  the  gun.  I  want 
to  confess  that  we  are  trying  to  talk  you  into  avoid- 
ing a  Friday  hearing,  your  Honor.  In  this  case,  your 
Honor,  it  Avas  a  left-hand  curve. 

The  Court:  I  think  you  should  come  out  in  the 
open  and  ask  for  it.  [253] 

Mr.  Shapro :  An  oblique  approach  sometimes  ac- 
complishes the  purpose,  your  Honor. 

The  Court:  I  take  it  that  none  of  you  want  to 
return  Friday? 

Mr.  Shapro:  I  think  we  can  stipulate  to  that  in 
this  case. 


I 


Tvjin  City  Company,  et  al.  307 

(Testimony  of  Joe  N.  Baum.) 

Mr.  Jacobs :  I  will  say  this  in  favor  of  the  con- 
spiracy and  this  is  that  I  have  been  trying  this  case 
while  I  have  been  recovering  from  a  very  bad  case  of 
intestinal  flu.  I  would  welcome  a  recess  but  I 
wouldn't  ask  for  it  for  the  world  because 

The  Court:  I  guess  the  answer  is  we  don't  re- 
turn Friday,  then. 

Mr.  Shapro:  Can  we  leave  it  this  way,  your 
Honor,  with  respect  to  Mr.  Baum,  that  when  the 
next  date  is  set  that  that  will  be  the  time  he  comes 
back  because  we  wish  to  accommodate  him  on  the 
record. 

The  Court:     Other  than  tomorrow. 

Mr.  Shapro :    Other  than  tomorrow,  yes. 

The  Court:  Well  now,  you  will  ask  Mr.  Baum 
to  come  back  at  such  time  as  we  have  agreed  to 
come  back  after  tomorrow  ? 

Mr.  Jacobs :  Certainly.  He  will  be  back  here  and 
have  the  records  with  him,  your  Honor,  as  far  [254] 
as  we  are  able  to  satisfy  that  demand.  [255] 

(Thereupon  an  adjournment  was  taken  un- 
til 10:00  o'clock  a.m.  of  Wednesday,  November 
23,  1955.) 

Wednesday,  November  23,  1955 
10:00  o'clock  a.m. 

Mr.  C.  H.  Jacobs:  There  are  four  matters,  very 
brief  ones,  I  want  to  examine  Mr.  Elliff  on.  I  see 
I  didn't  on  direct  when  I  closed  the  examination 
yesterday. 

Mr.  Elliff,  will  you  resume  the  stand,  please  ? 
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recalled,  previously  sworn,  for 

Further  Redirect  Examination 

Q.  (By  Mr.  C.  H.  Jacobs) :  Mr.  Elliff,  on  the 
occasion  when  Mr.  Ramsey  examined  the  records  of 
the  business  at  San  Jose,  that  was  late  in  Septem- 
ber, as  I  understand A.    Yes,  sir. 

Q.     Of  1953 — did  he  also  examine  the  merchan- 
dise in  the  warehouse  ?  A.    He  did. 

Q.  How  long  a  period  of  time  was  spent  in  his 
examination  of  the  merchandise  in  the  warehouse? 

A.  Over  the  week  we  were  probably  in  the  ware- 
house four  or  five  times,  discussing  the  inventory 
and  dead  items  in  the  inventory  at  the  time. 

The  Court:    What  was  that  last? 

A.    Dead  items. 

The  Court :    What  do  you  mean  by  that  ? 

A.  Stock  that  hadn't  moved  in  six  or  eight 
months.  [257] 

Q.  (By  Mr.  C.  H.  Jacobs)  :  Was  there  any  dis- 
cussion as  to  whether  or  not  these  items  were  cov- 
ered by  warehouse  arrangement? 

A.     They  were  covered,  yes. 

Mr.  Shapro:  I  move  to  strike  the  answer  of  the 
witness,  if  the  Court  please,  on  the  ground  it  is  not 
responsive  to  the  question. 

Mr.  C.  H.  Jacobs:  I  agree.  I  don't  think  the 
witness  understood  the  question. 

The  Court :    It  may  go  out. 

Mr.  C.  H.  Jacobs :    I  asked  him : 

Q.     Was  there  any  discussion  between  you  and 
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Mr.  Ramsey,  or  in  your  presence,  and  in  Mr.  Ram- 
sey's, whether  these  items  in  the  warehouse  were 
covered  by  the  warehouse  arrangement  ? 

A.  I  don't  think  there  was  any  doubt  in  Mr. 
Ramsey's  mind  or  my  mind  because  there  was  a 
comx3lete  record  of  it. 

Mr.  Shapro:  I  move  to  strike  the  answer  of  the 
mtness  on  the  ground  it  is  his  conclusion. 

The  Court :    It  may  go  out. 

The  question  was:  Was  there  any  discussion  be- 
tween you  and  Mr.  Ramsey  about  it? 

Mr.  C.  H.  Jacobs:  The  witness  said  he  doesn't 
think  it  w^as  specifically  mentioned. 

A.     I  don't  believe  it  was,  no. 

Mr.  C.  H.  Jacobs:    As  I  understand  it [258] 

The  Court:    Well,  you  spoke  of  some  records. 

A.     Mr.  Ramsey 

The  Court :  Did  these  records  show  on  their  face 
these  items  in  the  warehouse? 

A.     Yes,  sir,  they  did. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  Were  any  of  these 
items  not  covered  by  warehouse  receipts  that  had 
already  been  issued  at  the  time  of  Mr.  Ramsey's 
examination?  A.    You  say:  Were  they? 

Q.     Were  any  of  them  not  covered? 

A.     Not  to  my  recollection,  no,  sir. 

The  Court:  That  is,  all  items  in  the  warehouse 
were  covered  by  the  warehouse  receipts'  arrange- 
ment ? 

A.    Yes,  they  were. 

Q.     (By   Mr.    C.    H.    Jacobs):     What   was   the 
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method  by  which  the  warehouse  receipts  were  issued 

on  the  merchandise  in  the  warehouse? 

A.  AYlien  the  material  w^as  received  in  the  ware- 
house from  the  shipper,  it  was  inventoried  and — in 
other  words,  counted — to  see  that  the  correct  amount 
of  pieces  or  footage,  whichever  the  case  may  be,  was 
correct  according  to  the  invoice.  Once  we  had  re- 
ceived the  invoice,  it  was  typewritten  on  a  non- 
negotiable  receipt  and  sent  to  San  Francisco. 

Q.     I  see.  With  what  instructions 

The  Court:  By  "San  Francisco,"  you  meant  sent 
to  the  [259]  Douglass  people? 

A.    Douglass  Guardian  people,  yes,  sir. 

Q.  (By  Mr.  C.  H.  Jacobs) :  With  what  instruc- 
tions, what  were  they  to  do,  what  did  you  tell  them  ? 

A.  I  didn't  know  the  procedure  after  that,  but  I 
presumed  it  was  forwarded  then  on  to  Mr.  Hunter 
in  Los  Angeles. 

The  Court:  Well,  who  sent  the  information  to 
San  Francisco? 

A.     The  bonded  representative. 

The  Court:    Barnhardt? 

A.     It  would  be  Mr.  Barnhardt. 

Q.  (By  Mr.  C.  H.  Jacobs) :  You  mentioned  in 
your  previous  testimony  a  check  for  approximately 
$7200.00,  I  believe  that  was  issued  by  you,  I  think 
you  said  some  time  in  August. 

A.     I  believe  that  is  correct,  yes. 

Q.  And  was  not  paid  on  presentation  and  was 
protested. 

A.     It  was  not  ])aid  l)ut  was  protested. 
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Mr.  C.  H.  Jacobs:  (To  Mr.  Shapro)  Do  you 
have  that  check? 

Mr.  Shapro:    Yes,  we  have  the  check. 

Mr.  C.  H.  Jacobs:    There  is  a  notice  of  protest? 

Mr.  Shapro :    Yes,  attached  to  it. 

Mr.  C.  H.  Jacobs:    May  I  have  that,  also? 
(Counsel  producing.) 

Q.  (By  Mr.  C.  H.  Jacobs)  :  I  show  you,  Mr. 
Elliif,  a  check  on  [260]  the  form  of  Pine  Supply 
Company,  drawn  on  the  Hester  Branch  of  the  Bank 
of  America,  dated  Sexotember  18,  1953,  and  in  the 
amoimt  of  $7,310.98. 

I  show  you  also  a  notice  of  protest,  describing 
this  check  and  signed  by  B.  M.  Creighton,  Notary 
Public,  Santa  Clara,  addressed  to  the  Canadian 
Bank  of  Commerce,  and  attached  also  a  protest  of 
Dishonored  Instrument,  signed  by  the  same  notary. 

Mr.  Shapro:  That  is  addressed  to  the  Bank  of 
America. 

Mr.  C.  H.  Jacobs:  Yes,  addressed  to  the  Bank  of 
America.  And  attached  also  to  it  is  another  Notice 
of  Protest  dated  September  27,  1953,  signed  by  the 
same  notary,  addressed  to  the  Twin  City  Lumber 
Comi:)any. 

Q.    Are  those  the  documents  that  you  just  re- 
I     ferred  to  w^hen  you  said  they  issued  a  check  which 
was  protested?  A.     These  are,  yes. 

Mr.  C.  H,  Jacobs:  We  will  offer  these  as  the 
Trustee's  next  in  order,  if  your  Honor  please,  all  as 
one  exhibit. 

The  Court:    Exhibit  15. 
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Mr.  C.  H.  Jacobs :  May  the  record  show  they  were 
produced  from  the  files  of  the  coimsel  for  Twin 
City  Lumber  Company. 

(Check  in  the  amount  of  $7,310.98  and  notice 
of  protest  received  in  e^ddence  and  marked 
Plaintiff's  Exhibit  15.) 

Mr.  C.  H.  Jacobs:  May  I  also  remark,  for  the 
record,  [261]  that  the  check  of  course  bears  no 
stamp  showing  payment. 

The  Court;    Showing  what? 

Mr.  Jacobs:    Showing  payment. 

Mr.  Shapro :  Naturally,  it  was  protested  for  non- 
payment. 

Mr.  C.  H.  Jacobs :    Never  had  been  paid. 

Mr.  Shapro:    That's  right. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  Now,  Mr.  Elliff, 
after  you  had  issued  that  check  and  it  had  been 
protested,  did  you  receive  any  communication  from 
Mr.  Hunter?  A.     I  did. 

Q.     How  did  that  communication  come  in? 

A.  To  the  l^est  of  my  recollection,  it  was  by 
phone. 

Q.    Mr.  Hunter  called  you? 

A.     He  called  me,  yes,  sir. 

Q.  What,  if  anything,  did  he  say  about  this 
check  ? 

A.  Well,  he  was  pretty  irate  about  the  fact  that 
it  had  come  1)ack  from  the  bank. 

Q.     What  did  he  say? 

A.  Well,  he  stressed  the  seriousness  of  it  and  his 
displeasure,  and,  well,  he  was 
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Q.  Did  he  say  anything  about  the  practice  of 
issuing  checks  when  the  funds  were  not  available  to 
pay  them^ 

A.  Yes,  there  was  a  lot  of  discussion  about  this 
particular  check.  I  mean,  it  went  on  for  probably  a 
week  and  when  it  was  going  to  be  made  good,  if  it 
was  going  to  be  made  good,  [262]  what  shape  the 
company  was  in,  as  far  as  accounts  receivable 

The  Court:    What's  that? 

A.  What  shape  the  company  was  in,  meaning 
how  we  stood  on  accounts  receivable.  Why  it  had 
been  written — I  mean,  went  into  a  lot  of  detail  on 
it.  Of  course,  he  was  protesting  all  during  this 
time 

Q.  (By  Mr.  C.  H.  Jacobs) :  Now,  can  you  ap- 
proximate the  date  of  that  telephone  conversation? 

A.    About  the  1st  of  September,  I  believe. 

Mr.  Shapro:  The  check  wasn't  protested  until 
September  27,  your  Honor. 

The  Court :  The  check  is  dated  the  18th  of  Sep- 
tember. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  In  reference  to  the 
protest  of  the  check,  how  long  after  that  was  this 
telephone  conversation  ? 

The  Court:  Will  you  look  at  the  dates  of  it 
there?  (Handing  witness.) 

(The  witness  examines.) 

The  Court:  The  check  is  dated  the  18tli  of  Sep- 
tember. One  part  of  the  protest  is  dated  the  27th  of 
September. 

(Witness  examining.) 
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A.  Then  it  must  have  been  prior  to  Mr.  Ramsey 
that  this  telephone  conversation  took  place. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  I  see.  Xow,  you  say 
there  was  more  than  one  conversation  on  this  sub- 
ject? 

A.  I  think  there  were  three  in  one  day,  if  I  re- 
member [263]  correctly. 

Q.     All  from  Mr.  Hunter?  A.     Yes. 

Q.     All  by  telephone?  A.    Yes. 

Q.  Passing  to  another  matter,  after  the  October 
transaction,  did  you  buy  any  stock  in  trade  from 
other  than  Twin  City  Lumber  Company  —  Twin 
City  Company,  I  mean? 

A.    After  October  8th? 

Q.    Yes.  A.    Yes,  I  did. 

Q.  Following  that  transaction,  what  percentage 
of  your  stock  in  trade — withdraw  that. 

You  did  make  a  purchase  from  Twin  City  Com- 
pany in  November,  you  said? 

A.    Yes,  I  did. 

The  Court:  There  were  two  in  November, 
weren't  there  ? 

Mr.  Shapro:  Three,  your  Honor.  The  witness 
testified  to  two,  but  the  record  shows  there  were 
three. 

The  Court:    I  only  have  a  record  of  two. 

Mr.  Shapro:  There  were  two  on  November  20th. 
That  is,  the  exhibit  shows  it. 

Mr.  C.  H.  Jacobs:  I  think  the  exhibit  indicates 
there  were  two  in  November. 

The  Court:    That's  right.  I  have  just  two  dates. 
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Mr.  Sliapro:  The  amounts  are  correct.  It's  just 
the  number  of  invoices. 

Q.  (By  Mr.  C.  H.  Jacobs) :  Well,  was  it  all  on 
one  order  in  these — in  November  payments,  or  do 
you  remember? 

Mr.  Shapro:    You  mean  invoices? 

Mr.  C.  H.  Jacobs:  Invoices,  yes,  these  November 
invoices. 

A.     I  would  have  to  refresh  my  memory  on  that. 

Mr.  Shapro:  Just  to  answer  your  Honor's  ques- 
tion, there  were  two  invoices  on  November  20th, 
1953,  one  for  $3,170.37,  one  for  $726.83.  There  was 
on  November  25  an  invoice  of  $1,646.25. 

I  think  your  Honor  has  two  of  those,  probably. 
I  am  reading  from  Exhibit  4. 

The  Court:     They  were  paid  at  different  times? 

Mr.  Shapro:  Yes,  they  were  i^aid  at  different 
times.  Yes,  they  were  paid  in  four  payments. 

The  Court:    I  have  it. 

Q.  (By  Mr.  C.  H.  Jacobs) :  Counsel  has  just 
been  referring  to,  Mr.  Elliff,  these  three  exhibits  in 
November — I  mean  these  three  items  in  Novem- 
ber  

The  Court :  What  is  the  point  of  it,  counsel  ?  We 
know  what  the  fact  is.  Why  do  we  want  to  labor 
that?  Is  there  anything  you  want  to  show  further? 

Mr.  C.  H.  Jacobs :  I  want  to  show  what  his  per- 
centage of  the  stock  in  trade  consisted  of,  purchases 
from  Twin  City,  [265]  and  what  part  consisted  of 
purchases  from  others  subsequent  to  the  October 
transaction,  your  Honor. 
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The  Court:  Ask  ^Yhat  lie  boiiglit  from  other  peo- 
ple. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  On  the  average,  Mr. 
Elliff,  follomng  the  October  transaction,  what  per- 
centage of  your  stock  in  trade  consisted  of  pur- 
chases from  others  than  Twin  City  Company,  dol- 
larwise  ? 

A.     Two-thirds,  I  would  say,  percentage  wise. 

Q.     Percentage  wise. 

A.     Percentage  wise,  two  thirds. 

Q.  You  mean  two-thirds  in  value,  in  dollar 
value?  A.     In  dollar  value,  yes,  sir. 

Q.  Passing  to  a  fourth  matter,  regarding  this 
$1200.00  payment  that  is  sho^vn  by  that  exhibit  No. 
4,  as  having  ])een  made  in  April,  how  was  that  pay- 
ment made  ? 

A.  That  was  a  final  payment  in  closing  out  the 
account,  which  was  the  last  business  you  are  speak- 
ing of? 

Q.    Yes.  How  was  that  made :  by  check  ? 

A.     It  was  made  by  check,  yes. 

Q.  By  check.  And  was  that  check  cleared  on 
presentation  ? 

A.  I  believe  there  was  one  protest  notice  on  it, 
but  it  was  the  fault  of  the  bank.  It  was  cleared  the 
second  time. 

Q.  It  was  cleared  the  second  time.  And  in  what 
month  did  it  clear? 

A.  It  shows  here  April  22nd  they  cleared  it  on 
their  books,  [266]  so  it  must  have  been  the  latter 
part  of  April. 
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Mr.  Sliapro:  Do  you  know  when  it  was  cleared 
yourself  ? 

A.  No,  I  don't,  because  I  never  got  the  state- 
ments l^ack  from  the  bank. 

Mr.  C.  H.  Jacobs:    Do  you  have  that  notice? 

Mr.  Shapro :    No,  we  don't  have  that  check. 

Q.  (By  Mr.  C.  H.  Jacobs) :  That  has  never 
been  returned  to  you  from  the  bank? 

A.  No,  sir.  They  say  it  is  in  the  Federal  Reserve 
Bank  in  San  Francisco  ? 

Mr.  Shapro:  If  your  Honor  please,  I  am  going 
to  object  to  that  on  the  ground  it  calls  for  hearsay. 

Mr.  C.  H.  Jacobs:     Oh,  granted.     Granted. 

The  Court:  Why  wouldn't  the  check  get  back  to 
him  if  it  was  paid? 

Mr.  C.  H.  Jacobs:    Beg  pardon,  sir? 

The  Court :  Why  wouldn't  the  check  get  back  to 
him  if  it  was  paid? 

Mr.  Shapro :    I  don't  know. 

Mr.  C.  H.  Jacobs :  They  sometimes  retain  it,  your 
Honor,  if  it  bears  a  notice  of  protest  in  the  clearing 
house. 

The  Court :    Doesn't  it  get  back  to  the  maker  ? 

Mr.  Shapro :    Of  course  it  does. 

Mr.  C.  H.  Jacobs:    It  ought  to. 

Mr.  Shapro:  May  I  make  the  observation,  your 
Honor,  [267]  that  no  check  that  has  ever  been  pro- 
tested is  ever  paid  on  its  face  by  any  bank.  A  new 
one  may  be  issued,  but  no  check  that  has  ever  been 
protested — I  make  this  statement  imqualifiedly — no 
check  that  has  ever  l^een  protested  is  ever  paid  on 
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its  face  in  the  same  form.  If  counsel  wants  to  un- 
dertake to  prove  that,  I  suggest  that  he  do  so,  be- 
cause I  don't  think  that  it  can  be  done. 

The  Court :    What  happens  to  it  ? 

Mr.  Shapro:  A  new  check  has  to  be  issued.  The 
check  that  is  protested  is  returned  to  the  bank  of 
original  deposit  and  therefore  —  to  the  original 
payee — like  we  have  these  three  checks  have  been 
involved.  But  where  a  check — if  this  check  were 
ever  protested,  which,  as  far  as  I  know,  was  not  the 
fact,  this  $1200.00  check,  if  it  was  ever  protested,  it 
was  never  paid  (this  check  v/as  paid),  that  check 
would,  in  the  normal  course,  your  Honor,  go  back 
to  the  maker  in  this  statement.  Now,  it  may  be  that 
the  bankrupt  never  picked  up  the  statements,  I 
don't  know. 

Mr.  C.  H.  Jacobs:    Well,  there  isn't  any 

The  Court:  Did  you  ever  draw  a  second  check 
for  that? 

A.     No,  sir,  but  I  did  receive  a  protest. 

Mr.  Shapro:  Do  you  have  a  co]:)y  of  the  protest 
on  it? 

A.  It  should  bo  in  the  files  of  Pino  Supply  Com- 
pany. 

The  Court:  The  witness  stated  a  moment  ago — 
and  that  may  l)o  the  reason  for  it — that  the  protest 
was  in  error  by  [268]  reason  of  the  bank's  error. 

A.     It  was. 

The  Court :    That  may  be  the  reason 

Mr.  Shapro :  The  only  thing,  your  Honor,  I  want 
to  make  the  observation  only  that  there  is  no  evi- 
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dence  yet  that  this  check  was  ever  protested,  the 

$1200.00  check. 

The  Court :    Except  the  witness'  statement. 

Mr.  Shapro:  That's  right,  the  witness'  statement 
only. 

The  Court:    He  got  a  notice  of  protest. 

Mr.  Shapro:    That's  right. 

The  Court:  After  all,  what  difference  does  it 
make? 

Mr.  C.  H.  Jacobs :    It  doesn't  make  very  much. 

Mr.  Shapro :    I  don't  know. 

Mr.  C.  H.  Jones:  The  only  object  in  going  into 
that  really  and  spending  the  Court's  time  on  it,  is 
that  in  the  amendment  to  the  complaint  we  alleged 
that  that  payment  was  made  on  or  about  May  7th, 
I  believe,  and  this  credit  is  given  in  April,  and  I 
want  to  show  the  two  are  one  and  the  same. 

Now,  you  may  have  the  witness. 

Further  Recross  Examination 

Q.  (By  Mr.  Shapro)  :  Mr.  Elliff,  showing  you 
Plaintiff's  Exhibit  No.  15,  which  is  the  protested 
$7300.00  check,  will  you  tell  the  Court,  please,  how 
that  check  Avas  delivered  by  you  and  to  whom,  when 
it  was  first  issued? 

A.  It  was  delivered  Uhrich  of  the  Douglass- 
Guardian  [269]  Warehouse  Corporation. 

Q.  This  check  was  delivered,  was  it  not,  in  pay- 
ment for  merchandise  withdrawn  from  the  field 
warehouse  at  that  time  by  you? 

A.     Without  a  date  on  it,  ves. 
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The  Court:    What's  that ? 

A,    Yv^ithout  a  date. 

Q.     (By  Mr.  Shapro)  :    Without  a  date  on  what? 

A.     On  the  check. 

Q.  In  other  words,  it  is  your  testimony  that  the 
check,  which  is  now  part  of  Exliibit  15,  was  issued 
by  you,  delivered  by  you,  to  Mr.  Uhrich  of  the 
Douglass  Warehouse  Company  undated? 

A.     That  is  correct. 

Q.     But  it  was  delivered  for  merchandise  ? 

A.  It  was  delivered  with  the  instructions  to  hold 
it  imtil  the  date  could  be  put  on. 

Q.  Who  gave  the  instructions  for  the  date  to  be 
put  on  it?  A.     Xo  one. 

Q.     Who  was  to  give  the  instruction? 

A.     I  was. 

Q.  Wlien  did  you  get  the  merchandise  out  of  the 
warehouse  that  this  check  covered,  with  reference 
to  the  date  of  issue  of  the  check  as  compared  to  the 
date  that  it  bears? 

A.  It  must  have  been  the  latter  part  of  August 
or  the  first  [270]  part  of  September. 

The  Court:  The  check  was  delivered  at  that 
time  ? 

A.  The  check  was  delivered  on  or  al}out  the 
18th,  if  I  remember  correctly. 

The  Court:    Of  what?  A.     Of  September. 

The  Court :  Did  you  say  you  got  the  merchandise 
in  August? 

A.  It  was  withdrawals  from  the  warehouse  that 
the  check  was  written  for. 
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The  Court:  Then  you  got  the  merchandise  in 
August  before  you  delivered  the  check? 

A.     That's  correct,  sir. 

The  Court:  AVell,  was  that  in  accordance  with 
your  arrangement  wdth  the  warehouse  I 

Mr.  Shaioro :    No,  your  Honor. 

The  Court:  Mr.  Elliif,  was  that  in  accordance 
with  the  arrangement  with  the  warehouse  ? 

A.  We  had  a  lapse  of  time,  it  had  l3uilt  up  over 
the  $2,000.00,  so  it  covered  more  than  one  week;  it 
must  have  covered  about  three  weeks. 

Q.  (By  Mr.  Shapro)  :  Xow,  Mr.  Elliff,  at  the 
time  you  bought  Mr.  Hodes  out  of  the  Abbott-Lane 
partnership,  which  was  the  latter  part  of  May,  as  I 
imderstand  it,  1953,  what  loersonal  assets  did  you 
have?  By  personal  assets  I  mean  other  than  assets 
of  Pine  Supply  Company.  [271] 

The  Court :    After  he  bought  him  out  ? 

Mr.  Shapro:    At  the  time,  sir. 

A.     I  don't  know  as  I  had  any. 

Q.    When  did  you  start  building  your  home  ? 

A.     The  first  house  or  the  second  house  1 

Q.  The  house  that  you  were  occupying  in  Octo- 
ber, 1953. 

A.     I  was  in  a  rented  house  at  that  time. 

Q.    Were  you  building  a  house  in  October? 

A.     Xo,  sir. 

Q.    Were  you  building  a  house  in  May? 

A.    What  year  ? 

Q.     '53.  A.     Xo,  sir. 

Q.    When  did  you  first  start  to  build  a  house? 
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A.     February  of  '54. 

Q.     February  of  '54?  A.     Right,  sir. 

Q.  That  is  the  first  time  you  built  a  house  or  un- 
dertook to  build  a  house  ? 

A.     N^o,  it's  the  second  time. 

Q.     A¥hen  was  the  first  time? 

A.     In  September,  1947. 

Q.     Oh,  way  back  in '47  ?  A.     Yes. 

Q.  All  right.  Now,  did  you  own  in  May  of  1953 
or  have  [272]  any  interest  in  a  lot  other  than  the 
lot  you  have  testified  to  as  being  on  Mount  Hamil- 
ton, which  you  testified  was  worth  approximately 
$2500.00? 

A.  I  didn't  own  it.  Mrs.  Lannin  held  the  mort- 
gage on  it. 

Q.    Who  had  title  to  the  lot? 

A.     I  wouldn't  rightly  know. 

Q.  How  much  was  Mrs.  Lannin's  mortgage  on 
this  lot? 

A.  About  five  times  as  much  as  it  was  worth, 
about  $10,000.00. 

Q.  And  this  is  a  lot  other  than  the  Mount  Ham- 
ilton lot?  A.     No.  I  only  had  one  lot. 

Q.  My  question  was :  What  lot  did  you  have,  sir, 
other  than  the  lot  on  Mount  Hamilton  ? 

A.     None. 

Q.  None.  All  right.  Now,  when  did  you  buy  the 
Lincoln  automobile?  A.     In  October,  '53. 

Q.  As  a  matter  of  fact,  you  had  that  Lincoln 
automobile  at  the  time  this  note  and  trust  arrange- 
ment was  made?  A.     It  is  possible. 
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The  Court:    AVhat? 

A.     It  is  possible. 

Mr.  Shapro :    It  is  possible,  he  said. 

Q.    Wlien  did  you  buy  a  station  wagon? 

A.    I  didn't. 

Q.     You  never  had  a  station  wagon?  [273] 

A.     My  wife  owns  one  but  I  don't  o^^^l  one. 

Q.    When  did  your  wife  buy  a  station  wagon  % 

A.  She  traded  her  Ford  for  a  station  wagon — 
I  guess  in  May  of  '53. 

Q.  May  of  '53.  You  were  driving  the  station 
wagon  at  the  time  this  May  arrangement  with  Mr. 
Hodes  was  made,  weren't  you? 

A.     I  could  have  been,  off  and  on,  yes. 

Q.  Did  you  pay  any  part  of  the  purchase  price 
for  the  station  wagon  from  your  earnings  or  the 
earnings  of  the  business? 

A.     I  don't  remember. 

Q.  In  your  direct  examination  the  other  day, 
Mr.  Elliff,  you  testified  that  you  owed  Mrs.  Lannin, 
your  mother-in-law,  $12,000.00.  When  did  you  incur 
the  $12,000.00  obligation,  in  whole  or  in  part? 

A.    Well,  beginning  with  1947. 

Q.  Beginning  with  1947.  How  much  did  you  owe 
Mrs.  Lannin  at  the  time  of  the  dissolution  of  your 
partnership  with  Hodes? 

A.     I  couldn't  honestly  say. 

Q.    Was  it  $12,000.00?  A.    At  that  time? 

Q.    Yes. 

A.     It  could  very  easily  have  been,  yes. 

Q.    Did  you  pay  Mrs.  Lannin  any  money  be- 
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tween — on  what  you   owed  her — between  May   of 

1953  and  October  of  1953?  [274] 

A.     May  of  1953  to  October? 

Q.     Yes. 

A.     No,  I  don't  believe  I  did,  sir. 

Q.  When  you  testified  the  other  day  on  direct 
examination  that  you  owed  Mrs.  Lannin  $12,000.00, 
at  what  time  were  you  referring  to? 

A.  I  would  say  al)out  in  May  or  June — June,  I 
would  say,  of  '53. 

Q.    June  of '53? 

A.     It  was  that  amount  or  above  at  that  time. 

Q.     That  amount  or  above?  A.    Yes. 

Q.  It  was  all  represented  by  a  note  or  notes,  as 
I  understood  your  testimony  ?  A.     Yes,  sir. 

Q.    A¥as  it  a  note  or  notes,  do  you  recall? 

A.     I  would  say  notes. 

Q.     Notes,  plural?  A.     Plural. 

Q.     Do  you  know  Mr.  Hodes'  signature? 

A.     I  have  seen  it  several  times,  yes,  sir. 

Q.  I  show  you  Avhat  purports  to  be  a  financial 
statement  of  Pine  Supply  Company  on  the  station- 
ery of  the  First  National  Bank  of  San  Jose,  pur- 
porting to  be  signed  by  Mr.  Louis  Hodes,  and  ask 
you  whether  or  not  you  recognize  that  as  Mr. 
Hodes'  signature.  [275] 

A.     It  looks  like  his  signature. 

Q.     It  looks  like  his  signature?  A.    Yes. 

Q.     Have  you  ever  seen  this  document  before? 

A.     Yes,  I  believe  I  have. 
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Q.  You  know,  do  you  not,  that  that  statement 
was  sent  to  the  Twin  City  Lumber  Company? 

A.     I  believe  I  took  it  myself. 

Mr.  Shapro:  We  will  offer  in  evidence  at  this 
time,  if  your  Honor  please,  a  financial  statement  of 
the  Pine  Supply  Company  dated  April  7 — with- 
draw that — it  is  dated  March  7,  1953,  and  purports 
to  indicate  the  financial  condition  as  of  April  7, 
1953,  of  Pine  Supply  Company. 

The  Court:    Exhibit  E. 

(Thereupon  financial  statement  Pine  Supply 
Company,  received  in  evidence  and  marked 
Defendants'  Exhibit  No.  E.) 

Q.  (By  Mr.  Shapro) :  As  I  understood  your 
testimony  the  other  day,  Mr.  Elliff,  included  in  the 
envelope  that  you  left  at  Mr.  Hunter's  home  on 
Sunday  morning  was  the  financial  statement  of  Mrs. 
Lannin,  is  that  right? 

A.  You  know,  I  couldn't  swear  that  it  was  in 
there  or  wasn't  in  there.  It  was  handed  to  me  by 
the  manager  of  the  Bank  of  America  and  it  was  a 
sealed  envelope  and  I  enclosed  it  in  the  large  enve- 
loiDe.  So  I  have  no  knowledge  that  it  was  or  wasn't. 
I  presume  it  was.  [276] 

Q.  Do  I  understand  that  you  never  saw  this 
financial  statement? 

A.     I  have  never  seen  it,  no,  sir. 

Q.    At  no  time  ?  A.     At  no  time. 

Q.  Then  your  testimony  the  other  day  that  the 
financial  statement  of  Mrs.  Lannin  was  delivered  to 
Mr.   Hunter's  residence   was   based   entirely  upon 
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what  the  Bank  of  America  manager  told  you  was 

in  the  envelope,  is  that  correct  ? 

A.     Can  I  elaborate  on  that  a  little? 

Q.    Yes,  sure. 

A.  Mrs.  Lannin  phoned  her  bank  and  asked 
them  to  give  me  her  financial  statement,  that  I 
would  be  by  to  pick  it  up. 

I  went  by  and  picked  it  ujd.  I  presumed  by  all — 
as  a  matter  of  fact  that  it  was  in  the  envelope. 
Therefore,  I  could  safely  say  that  as  far  as  I  Ivuow, 
it  was  there. 

Q.  In  other  words,  again,  the  only  basis  of  your 
statement  that  it  was,  is  the  fact  that  you  were  told 
it  was  in  there ;  you  didn  't  read  it,  you  didn't  see  it  ? 

A.  I  was  told  by  Mr.  Hunter  it  was  there  later 
on. 

Q.    I  see.  A.    Yes. 

Q.  Now,  do  I  understand  that  Mr.  Himter  told 
you  that  this  financial  statement  was  in  the  enve- 
lope that  you  left  at  his  home  on  Sunday  morn- 
ing? [277] 

A.  I  asked  him  what — about  Mrs.  Lannin's  fi- 
nancial statement.  He  said,  "I  think  it  is  very  satis- 
factory." 

Q.  Isn't  it  a  fact,  Mr.  Elliff,  that  this  financial 
statement  was  not  given  to  Mr.  Hunter  or  to  the 
Twin  City  Lumber  Company  until  at  least  a  week 
after  the  warehouse  receipts  were  released? 

A.     It  was  given  to  him  on  Sunday  morning. 

Q.     Then  your  testimony  is  that  it  was  in  the 
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envelope  that  you  left  at  his  home  on  Sunday  morn- 
ing? A.     I  do. 

Q.  All  right.  Now,  Mr.  Elliff,  when  you  bought 
Mr.  Hodes'  interest  in  the  partnership  out,  you  ex- 
pected to  continue  and  you  did  continue,  the  busi- 
ness on  your  own,  did  you  not  ?  A.I  did,  yes. 

Q.  And  you  expected  to  operate  profitably,  did 
you  not?  A.     I  had  high  hopes,  yes. 

Q.  And  when,  if  at  all,  did  you  first  tell  Mr. 
Ramsey  that  the  Pine  Supply  Company  would  not 
be  able  to  pay  its  debts  to  Twin  City  Lumber  Com- 
pany? A.     I  don't  remember. 

Q.     Did  you  ever  tell  him  that? 

A.     I  don't  remember  that. 

Q.  Did  you  ever  tell  Mr.  Hunter  that  neither 
you  nor  Pine  Supply  would  be  able  to  pay  what  it 
owed  to  Twin  City  Lumber  Company?  [278] 

A.     I  don't  recall  saying  it,  no,  sir. 

Q.  As  a  matter  of  fact,  Mr.  Elliff,  you  at  all 
times,  right  up  until  after  June  of  1954,  assured 
Mr.  Hunter  and  Mr.  Ramsey  that  you  would  be  able 
to  pay  the  bill  that  was  owed  to  them,  isn't  that 
true  ?  A.     I  don't  believe  so,  no. 

Q.     You  don't  believe  so  ?  A.     No. 

Q.     Now,  are  you  sure? 

A.  I  am  certain  there  were  j)oints  in  there  in  the 
lapse  in  between  May  and  October  where  it  was 
very  evidence  that  I  couldn't  pay  my  bills. 

Q.  It  was  evident  to  you,  sir.  Now,  my  ques- 
tion   A.     And  made  evident  to  them. 

Q.     How  was  it  made  evident  to  them  by  you? 
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A.  Because  of  the  bad  checks  and  because  of  de- 
linquent payments. 

Q.  All  right.  The  Court  has  heard  and  we  will 
hear  more  about  these  bad  checks.  We  understand 
that.  My  question,  sir,  is  directed  toward  your  tell- 
ing Mr.  Hunter  or  Mr.  Ramsey  that  you  would  not 
ever  be  able  to  pay  what  you  owed  to  Twin  City 
Lumber  Company.  A.     Ever? 

Q.    Yes.  A.     I  never  said  ''ever".  [279] 

Q.    You  never  said  "ever"?  A.    No. 

The  Court :    You  never  told  him  that  1 

A.  Ever.  There  was  one  occasion  when  I  told 
him  that  I  couldn't  pay  him  any  money  until  I  got 
my  accounts  receivable  in.  I  remember  that. 

Q.     (By  Mr.  Shapro)  :    When  was  that? 

A.  But  I  never  said  ''ever".  I  was  always  trying 
to  pay 

Q.     You  always  expected  to  be  able  to  pay? 

A.    You  bet  your  life. 

Q.  I  will  address  myself  to  another  subject.  Mr. 
Elliff,  are  you  sure  that  by  the  end  of  September  of 
1953  you  had  not  started  to  build  your  home  ? 

A.    Absolutely. 

Q.    You  are  certain?  A.     Absolutely. 

Q.  You  did  not  then  tell  Mr.  Ramsey  at  this 
meeting  in  your  office,  at  which  the  books  were  ex- 
amined, that  you  were  buikling  a  home? 

A.  No.  That  can  be  substantiated  by  the  loan 
and  the  time  the  permit  Vv^as  taken  out. 

Q.     All  I  aslv  is  your  testimony.  A.     No. 

Q.     You  said  no?  A.     No.  [280] 
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Q.     You  didn't  tell  him?  A.     No. 

Q.  I  show  you  a  two-page  handwritten  letter  on 
the  stationery  of  Pine  Supply  Company,  and  with- 
out reference  to  the  date  because  I  know  the  date 
is  not  in  your  handwriting,  will  you  tell  me  whether 
or  not  you  wrote  that  letter?  A.     I  did  not. 

Q.     You  did  not  write  that  letter? 

A.     I  did  not. 

Q.     Is  that  not  your  signature,  "George  Elliff"? 

A.     It  is  not. 

Q.     Do  you  know  whose  handwriting  this  is? 

A.     I  do. 

Q.     TTho?  A.     My  wife. 

Q.     Did  she  write  this  letter  at  your  direction? 

A.     I  would  have  to  read  the  letter. 

Q.     I  wish  you  would,  please.  (Handing  witness.) 

A.     (Witness  examining.)     Yery  good  letter. 

The   Court:     What's   that? 

Mr.  Shapro:  His  comment  was,  "It  is  a  very 
good  letter." 

May  I  have  an  answer  to  the  question? 

Read  it  to  him,  please. 

(Question  read  by  the  reported: 
"Q.     Did  she  write  this  letter  at  your  direc- 
tion?")  [281] 

A.  If  I  recall,  I  can't — it  says,  "December" 
there — I  am  trying  to  x^lace  when  I  wrote  this 
letter.  But  it  was  after  the  note,  I  gather  from  the 
conversation,  but  I  can't — I  mean,  there  is  no  date. 
It  says,  "February " 

Q.     I  say,  ignoring  the  date.     All  I  asked  you 
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is   whether   your   wife   ^Yrote   tliat   letter   at   your 

instructions.    We  ^^ill  get  to  the  time  element. 

A.     Yes.     Yes,  I  would  say  yes. 

Mr.  Shapro:  Your  Honor,  we  offer  in  evidence 
the  letter  with  the  understanding  that  the  date 
which  appears  on  it  in  someone  elses  handwriting 
is  not  to  be  considered  by  your  Honor  imtil  we 
establish  by  some  other  evidence  the  source  and  the 
circumstances  of  the  date,  because  midated  the 
letter  is  material,  anyway. 

The  Court:    Exhibit  F. 

(Thereupon  handwritten  letter  addressed  to 
"Dear  John"  and  signed  "George  Elliff"  on 
letterhead  Pine  Supply  Company,  received  in 
evidence  and  marked  Defendants'  Exhibit  F.) 

Q.  (By  Mr.  Shapro)  :  Mr.  Elliff,  I  show  you 
a  letter  dated  October  6,  1953,  addressed  to  Twin 
City  Company,  and  purporting  to  be  signed  by  you. 

First  of  all,  did  you  sign  that? 

A.     Yes.    It  is  my  signature. 

Q.     That  is  your  signature  ?  A.     It  is.  [282] 

Q.  Is  that  the  letter  of  transmittal  that  you 
have  referred  to  as  accompanying  the  documents 
which  you  delivered  to  Mr.  Hunter's  home  on  the 
Sunday  morning?  A.     It  is. 

Mr.  Shapro:  We  offer  the  letter,  your  Honor, 
dated  October  6,  1953,  in  evidence. 

The  Court:    Exhibit  G  in  evidence. 

(Thereupon  copy  of  letter  dated  October  6, 
1953,  to   Twin   City  Company,   signed  George 
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Elliff,  received  in  evidence  and  marked  Defend- 
ants' Exhibit  G.) 

Q.  (By  Mr.  Shapro) :  As  to  your  knowledge, 
Mr.  Ell  iff,  was  any  request  made  of  Twin  City 
Lumber  Company  to  extend  the  terms  of  payment 
of  the  $28,000.00  note? 

A.     I  don't  remember.     You  mean  by  me? 

Q.     Yes.  A.     I  don't  remember. 

Q.  Do  you  recall  Mrs.  Lannin  requesting  an  ex- 
tension of  time  and  your  signing  a  letter  to  that 
effect?  A.     It  is  possible. 

Q.  It  is  true,  is  it  not,  that  the  Twin  City  Lum- 
ber Company  agreed  to  extend  the  first  installments 
on  February  1st,  1954,  to  May  1st,  1954? 

Mr.  C.  H.  Jacobs:  That  calls  for  the  witness' 
conclusions. 

Mr.  Shapro:  I  don't  think  it  calls  for  his  con- 
clusion. 

The  Court:  No.  I  think  it  is  information,  if  he 
knows  [283]  about  it. 

A.     I  will  say  it  is  possible.    It  is  possible. 

Q.  (By  Mr.  Shaioro)  :  In  other  words,  you  don't 
have  any  personal  recollection  of  the  circumstance 
of  a  request  for  an  extension? 

A.  Vaguely  I  do.  There  were  so  many  phone 
conversations. 

Q.  Tell  me,  Mr.  Elliff,  at  the  time  that  this 
$28,000.00  note  was  given  to  Twin  City  Lumber 
Company — this  was  the  early  part  of  October, 
1953 — that's  the  amount  that  you  owed  them  at  that 
time,  isn't  it? 
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A.     It  was  $28,116.00,  if  I  remember. 

Q.     But  you  paid  them  the  116. 

A.  Y^e  wrote  a  cheek — I  believe  Mr.  Pasquinelli 
did. 

Q.  As  a  matter  of  fact,  Mr.  Elliff,  the  $116.63 
was  paid  by  money  order,  was  it  not? 

A.  It  wasn't  paid  by  me.  I  don't  recall  ever 
writing  a  check.  I  think  it  came  from  Mr.  Pas- 
quinelli's  office. 

Q.     But  it  Avas  paid  from  your  funds,  $116.63? 

A.     From  the  Trustee  Account,  I  believe. 

Q.  "Whatever  the  source  —  you  say  it  was  from 
the  Trustee  Account?     Okay.  A.     Yes. 

Q.  The  note  represented  the  balance  of  what 
you  owed,  the  $28,000.00? 

A.     In  roimd  figures,  yes. 

Q.  That  was  all  for  hnnber,  with  the  exception 
of  the  item  [284]  of  $21.00  of  protest  fees  and 
$127.34,  representing  interest  on  the  warehouse 
financing  ? 

A.  There  is  a  lot  of  hidden  interest  in  there 
that  doesn't  show  up,  too. 

Q.     Just  what  do  you  mean  by  "hidden  interest?" 

A.  Well,  it's  a  long  and  involved  tale.  I  was 
pajdng  14  per  cent  interest  on  the  money  I  was 
getting  from  Mr.  Hunter. 

Q.  Do  you  have  any  computation,  any  record 
that  indicates  how  you  arrived  at  that  computa- 
tion? A.     Yes,  I  can  break  it  down  for  you. 

Q.  You  say  you  can  break  it  down  for  me.  Can 
you  do  it  now? 
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A.     If  I  had  some  invoices,  I  could. 

Q.  Well,  we  will  give  you  some  invoices.  I  will 
sliov/  you  Plaintiff's  Exhibit  No.  4,  which  is  a  group 
of  invoices  (handing  witness).  A.     Okay. 

Mr.  C.  H.  Jacobs:  You  also  have  another  in- 
voice, Mr.   Shapro. 

Mr.  Shapro:  I  have  some  others.  They  will 
come.    But  for  his  purpose,  I  think  he  has  enough. 

A.  It  was  agreed  that  when  we  started  this — 
can  you  hear  me,  your  Honor? 

The  Court:    Not  very  well. 

A.  It  was  agreed  when  we  started  this  ware- 
housing that  I  would  pay  3  per  cent  in  and  above 
any  set  cost  on  Imnber.  Say  [285]  it  was  $90.00.  I 
would  pay  $93.00,  roughly,  or  a  hundred  I  would 
pay  $103.00.  You  are  normally  entitled  to  two  per 
cent  discount,  which  I  was  not  entitled  to. 

Q.  (By  Mr.  Shapro) :  You  got  the  two  per  cent 
discount  on  the  30  per  cent  when  you  paid  it,  didn't 
you  ?  A.     Only. 

Q.     Only?  A.     Only. 

Q.     But  you  didn't  pay  the  70  per  cent,  did  you? 

A.  No.  No,  that  was  credited  to  another  ac- 
coimt 

Q.     Go  on. 

A.  Then  I  was  charged  6  per  cent  interest  for 
the  money  in  the  warehouse. 

Q.     On  the  70  per  cent? 

A.  In  and  above  that,  which  would  have  ]3een 
9,  10,  11  per  cent. 
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Q.  Xo,  I  mean — let's  not  confuse  the  issue,  Mr. 
Elliff.  You  know  that  the  6  per  cent  interest  that 
was  charged  to  you  on  the  70 — on  the  warehouse 
account — vtels  that  6  per  cent  per  annum,  not  6 
per  cent  of  the  face? 

A.     Roughly,  yes,  per  annum. 

Q.     Per  annum?  A.     Yes. 

Q.  You  also  knoAV  that  the  two  per  cent  discount 
you  are  talking  about  was  over — off  the  face  of  the 
invoice,  isn't  [286]  right? 

A.     Off  the  face  of  the  invoice? 

Q.  Off  the  face  of  the  invoice,  30  per  cent  of  it, 
yes.  A.     Only  on  30  joer  cent. 

Q.     That  is  all  you  paid  at  the  time? 

A.     But  I  was  pajdng  double  interest. 

Q.  We  won't — all  right,  let's  not — you  and  I — 
argue,  the  judge  won't  like  it. 

A.     I  don't  see  how  it  is  important,  anyway. 

Q.     But  it  well  may  be  important,  sir. 

A.     It  might  be. 

Q.  At  the  time  that  you  gave  this  $28,000.00 
note,  you  owed  on  the  warehouse  account  $17,416.05, 
did  you  not — and  I  am  calling  your  attention  to 
Plaintiff's  Exhibit  No.  13.         A.     I  don't  know. 

Q.  Isn't  that  one  of  the  items,  Mr.  ElUff,  that 
comprised  the  $28,116.63  that  you  just 

A.  Mr.  Shapro,  they  told  me  repeatedly  they 
would  give  me  a  full  accounting,  which  they  never 
gave  me,  even  to  this  date,  they  never  gave  me.  I 
took  it  on  the  face  value  that  they  were  honest 
people  and  so  did  my  attorney. 
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Q.     Was  there  any  reason  to  doubt  that*? 

A.     I  had  reason  to  doubt  it. 

Q.    You  have  it  now? 

A.     It  doesn't  matter  now.  [287] 

The  Court:     What? 

Mr.  Shapro :    He  said  it  doesn't  matter  now. 

A.  It  doesn't  matter  now,  but  I  had  reason  to 
doubt  it,  yes. 

Q.  (By  Mr.  Shapro)  :  ^^w,  Mr.  Elliff,  I  am 
going  to  show  you — just  for  the  purposes  of  re- 
freshing your  recollection  only 

The  Court :  While  you  are  doing  that,  Mr.  Elliff , 
as  I  understand  it,  the  arrival  of  the  figure  of 
$28,000.00  on  this  note  was  made  by  taking  approxi- 
mately $10,000.00  in  bad  checks  and  the  balance  due 
on  the  warehouse  account  to  arrive  at  the  figure 
of  $28,000.00  isn't  that  correct? 

A.     They  were  their  figures,  yes,  sir. 

The  Court:  Yes,  and  you  accepted  them — that's 
how  you 

A.  With  the  understanding  they  would  send  an 
auditor 

The  Court:  In  order  to  arrive  at  the  figure  of 
$28,000.00,  that's  how  you  got  the  $28,000.00? 

A.     That  is  correct. 

The  Court:    All  right. 

Mr.  Shapro:  May  I  have  the  answer?  I  am 
sorry,  your  Honor. 

The  Court:     He  says  that  was  correct. 

Mr.  Shapro:     That's  all  I  wanted. 
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Then  I  don't  have  to  pursue  that  phase  of  it, 
then. 

Thank  you,  sir. 

The  Court:  If  you  were  not  listening,  the  state- 
ment of  the  witness  was  that  he  was  taking  the 
figures  of  the  Avarehouse  [288]  account  from  the 

Mr.  Shapro:    Twin  City  Lumber  Company. 

The  Court:    taking  their  figures. 

Mr.  Shapro:    I  understand. 

Q.  You  made  payments  on  that  note  afterwards, 
too,  didn't  you? 

A.     I  directed  payments  on  the  note. 

Q.     They  Avere  xDaid  from  your  funds? 

A.     They  were  paid  from  the  Trustee's  funds. 

Q.  And  the  source  of  the  Trustee's  funds  was 
your  sales,  wasn't  it,  the  collection  of  accounts  re- 
ceivable? A.     That's  correct. 

Q.  At  the  time  that  the  $28,000.00  note  was  is- 
sued by  you  to  Twin  City  Lumber  Company,  all  of 
the  merchandise  that  they  had  previously  held 
warehouse  receipts  on,  which  were  in  your  field 
warehouse,  were  released  by  them  within  three  or 
four  days  afterwards?  A.     That's  correct. 

Q.  Right.  ISTo  other  security  was  given  to  them 
from  your  assets  at  that  time  or  any  time  later,  was 
there?  A.     No,  sir. 

Q.  Now,  Mr.  Elliff,  your  testimony  of  this  morn- 
ing, you  testified  that  you  bought  hmiber  from  other 
concerns  after  October,  1953,  is  that  right? 

A.     Correct. 

Q.     As  a  matter  of  fact,  you  bought  over  $7,000.00 
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worth  of  [289]  lumber  from  Harbor  Plj^vood  Cor- 
poration, did  you  not?  A.     I  did. 

Q.  And  you  bought  that  on  March  22,  1954,  did 
you  not?  A.     In  and  about  that. 

Q.     You  ]:)ought  it  on  open  account? 

A.     I  did. 

Q.  And  the  materials  were  two  per  cent  ten 
days — 30  days  net,  is  that  right?  A.     No. 

Q.     You  say  no? 

A.     Two  per  cent  30  days — 60  days  net. 

Q.     Are  you  certain,  sir? 

A.  They  adjusted  the  second — on  the  second 
invoice  they  adjusted  it. 

Q.  The  invoice  that  I  am  talking  al^out — which, 
your  Honor,  is  in  the  files  of  this  court,  in  the 
Office  of  the  Referee  in  Bankruptcy — is  an  invoice 
date  March  22,  1954,  for  $7,380.10,  and  on  its  face 
it  says:  "Terms  2  per  cent  10  days — 30  net." 

Novv^,  if  you  want  me  to  bring  the  invoice  here,  I 
v>^ill  bring  it.    Do  you  remember  it? 

A.     It  is  possible  I  remember  it. 

Q.  What  other  people  or  firms  did  you  buy  mer- 
chandise from  in  1954  on  open  account? 

A.     Dura]:»le  Ply^vood.  [290] 

Q.  And  to  what  extent,  sir,  in  volume,  dollar 
volume  ?  A.     Oh,  two  or  three  thousand  dollars. 

Q.  And  you  bought  that — that  was  on  open  ac- 
count? A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  it  was  the  non-payment 
of  the  Harbor  Plywood  invoice  of  $7,300.00  that  was 
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represented — the   attachment  that  closed  up  your 

business  in  June,  is  that  right? 

A.  I  don't  know  who  came  first,  whether  it  was 
he.  Harbor,  or  Al  Stockton. 

The  Court:  You  stated  yesterday  that  Harbor 
Ply^vood  was  the  first  attachment. 

A.     I  Ijelieve  they  were  the  first. 

Q.  (By  Mr.  Shapro) :  Now,  after  October, 
1953,  the  Twin  City  Lumber  Company  exercised  no 
control  Avhatever  over  your  warehouse,  is  that 
right?  A.     No. 

Q.     It  is  not  right  ?  A.     No,  they  did  not. 

Q.  Oh,  they  did  not  exercise  it.  As  far  as  you 
know,  after  October,  1953,  the  merchandise  that 
you  delivered  into  warehouse,  as  you  described  this 
morning  and  which  warehouse  receipts  were  subse- 
quently issued  by  Douglass-Guardian  Warehouse, 
all  Avent  to  Mrs.  Lannin,  not  to  Twin  City,  right? 

A.     Right.  [291] 

Q.  After  May  4, 1953,  which  is  the  date  of  the  so- 
called  warehouse  agreement  Avith  Twin  City  Lum- 
ber Company,  it  is  true,  is  it  not,  Mr.  Elliff,  that 
no  lumber  went  in  that  warehouse,  field  warehouse, 
other  than  lumber  sold  to  you  by  Twin  City? 

A.     Lumber,  yes. 

Q.  Up  to — I  should  qualify— up  to  October, 
1953?  A.     Lumber,  yes,  that  is  correct. 

Q.     This  is  correct?  A.     Yes. 

The  Court:  Well,  that  question  and  answer 
doesn't  make  it  clear  to  me. 

Mr.  Shapro :    Then  I  will  attempt  to  clear  it  up. 
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The  Court:    All  right. 

Q.  (By  Mr.  Shapro) :  After  the  warehouse 
arrangement  between — after  the  warehouse  arrange- 
ment went  into  effect  with  Twin  City,  which  was 
May,  1953,  and  up  until  the  time  the  warehouse 
receipts  were  released  in  October,  1953,  is  it  or  is 
it  not  a  fact  that  the  only  lumber  that  went  into 
that  field  warehouse  was  lumber  sold  to  you  by 
Twin  City  Lumber? 

A.     The  answer  is  still  lumber,  yes. 

Q.  Now,  was  there  other  merchandise  in  that 
period  delivered  into  the  field  warehouse? 

A.  To  my  knowledge,  not  imless  it  came  from 
Twin  City,  was  it  ever  warehoused. 

Q.  Then  my  question  and  your  answer,  I 
would [292] 

May  I  ask  the  reporter  to  read  my  previous  ques- 
tion and  his  answer,  because  I  think  he  is  now 
changing  his  answer. 

The  Court:     Well 

Mr.  Shapro:    I  will  ask  it  again. 

Q.  Mr.  Elliff,  between  May  of  '53  and  October 
of  '53  was  there  any  merchandise  delivered  into  the 
warehouse,  the  field  warehouse,  other  than  merchan- 
dise sold  to  you  by  Tvvin  City  Lumber  Company? 

A.    No. 

Q.  Now,  go  back,  if  you  will,  Mr.  Elliff,  to  the 
meeting  in  your  office  the  evening  of  that  late  Sep- 
tember date  in  1953  when  you  and  Mr.  Baum  and 
Mr.  Ramsey  went  over  the  books.  You  testified  this 
morning,  if  I  understood  you  correctly,  that  the 
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physical  checking  of  the  inventory,  that  is,  the  look- 
ing at  the  lumber  in  the  warehouse,  was  done  not 
only  that  time,  but  during  that  week,  is  that  right? 

A.     I  believe  that's  correct,  sir. 

Q.  Now,  at  the  time,  however,  namely,  the  eve- 
ning of  this  meeting,  was  there  any  lumber,  ply- 
wood, molding,  or  any  other  part  of  your  stock  in 
trade  which  was  not  located  physically  inside  the 
field  warehouse?  A.     I  don't  remember. 

Q.  You  don't  remember  whether  there  was  or 
there  was  not,  or  you  don't  remember  whether  there 
was  any,  which,  sir? 

A.  I  mean,  I  would  have  to  kind  of  explain  that. 
There  [293]  might  have  been  lumber  outside  that 
hadn't  l^een  brought  in  for  the  day,  which  often  hap- 
pened in  the  summer  time  if  it  wasn't  raining. 

Q.  Well,  you  testified,  Mr.  Elliff,  the  other  day 
and  Mr.  Baum  testified  the  other  day,  that  the  basis 
of  the  figures  given  Mr.  Ramsey  for  your  inven- 
tory that  evening  was  the  warehouse  receipts  which 
were  in  the  possession  of  and  the  control  of  the 
bonded  representative.  A.     That's  correct. 

Q.     Right?  A.     Right. 

Q.  Now,  was  there  any  merchandise,  any  part 
of  your  stock  in  trade,  that  was  in  your  premises, 
either  the  field  warehouse  or  outside  of  it,  then 
which  Vv'as  not  on  warehouse  receipt? 

A.     There  might  have  been  some  doors,  yes,  sir. 

Q.     And  there  might  have  been  some  pljrwood? 

A.  If  there  was,  it  was  a  very  small  amount, 
maybe  five  or  six  pieces. 
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Q.  Well,  assuming  the  accuracy  of  your  esti- 
mate and  of  Mr.  Baum's  estimate  as  to  the  cost 
price  to  you  of  the  merchandise  which  was  on  hand 
that  night  at  $25,000.00,  that  w^as  the  estimate  you 
both  made,  assuming  that,  did  that  figure  cover 
everything  in  the  nature  of  merchandise  that  was 
in  your  premises  either  in  or  outside  of  the  field 
warehouse  1 

A.  I  w^ould  say,  Mr.  Shapro,  that  it  covered  only 
the  [294]  purchases  made  from  Twin  City  Lumber 
Company. 

Q.  Then  in  addition  to  that,  you  previously  testi- 
fied there  was  some  merchandise  around  there — we 
will  get  to  the  location  in  a  moment — that  v/as  not 
purchased  from  Twin  City. 

A.  It  could  have  been  nothing  but  an  insignifi- 
cant amount,  maybe  tw^o  or  three  hundred  dollars, 
a  few  doors  and  a  few  sheets  of  plywood. 

Q.  But  whatever  the  few  doors  and  a  few  sheets 
of  plyw^ood  were,  whatever  they  might  have  been 
as  to  the  quantity  or  value,  they  were  not  included 
in  your  and  Baum's  estimate  and  the  figure  given 
to  Mr.  Ramsey  of  the  $25,000.00? 

A.     I  w^ould  say  no. 

Q.  They  were  not.  Bid  you  include  in  that  fig- 
ure any  merchandise  which  was  on  your  premises, 
had  been  delivered  to  your  premises  prior  to  that 
evening  and  which  had  not  yet  been  moved  into  the 
field  warehouse?  A.     I  don't  remember. 

Q.  AVould  you  say  there  was  none — and  I  am 
excepting,  of  course,  the  few  doors  and  plywood. 
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A.     I  would  speculate  there  was  none. 

Q.  You,  in  other  words,  say,  your  best  recollec- 
tion is  there  was  none?  A.     Yes. 

The  Court:    Just  a  moment.  [295] 

Q.     (By  Mr.  Shapro)  :    Is  it  your  testimony 

The  Court :  Just  a  moment,  Mr.  Shapro.  I  didn't 
get  the  first  part  of  that  question. 

(Question  read  by  the  reported.) 

The  Court:  That  doesn't  answer  the  question. 
The  question  was:  Did  you  include  something? 
And  the  answer  was:  I  would  say  there  was  none. 
And  that  is  what  I  didn't  miderstand. 

Q.  (By  Mr.  Shapro) :  Well,  I  am  assuming — 
Perhaps  I  am  wrong,  too — I  am  assuming  that 
when  you  say  there  was  none,  therefore  there  was 
nothing  included  in  the  $25,000.00  figure  for  any 
such  merchandise.  A.     That's  correct. 

Q.  And  is  it  your  testimony  at  this  time,  Mr. 
EUiff,  that  the  value  of  any  of  your  merchandise 
which  was  not  in  the  warehouse,  and  which  there- 
fore, from  your  testimony,  just  now,  was  not  in- 
cluded in  the  $25,000.00  estimate,  would  not  exceed 
in  value  a  few  hundred  dollars? 

A.     That's  correct. 

Q.  Now,  Mr.  Elliff,  in  October,  1953,  at  the  time 
of  this  meeting  and  the  inspection  of  the  books, 
whom  did  you  owe  money  to  other  than  the  credi- 
tors of  Pine  Supply  Company? 

A.     Personally,  you  mean? 

Q.    Yes. 

A.     Mrs.  Lannin,  the  Bank  of  America,  Charles 
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Lamb,  maybe  [296]  some  small  bills  aromid — that 

wouldn't  amoimt  to 

Q.  How  much  did  you  owe  at  that  time,  in  Octo- 
ber, the  end  of  September — I  am  not  trying  to 
confuse  you 

A.     That's  all  right. 

Q.    how  much  did  you  owe  Mrs.  Lannin? 

A.     Yes,  sir. 

Q.     How  much? 

The   Court:     Mrs.? 

Q.     (By  Mr.  Shapro)  :    Mrs. 

A.  That  had  grown  to  about  $18,000.00  about 
that  time. 

Q.  By  that  time  it  had  grown  to  about 
$18,000.00?  A.     Yes. 

Q.  That  was  not  recorded  in  the  books  of  Pine 
Supply  Company? 

A.  Only  $7,000.00,  I  believe,  was  ever  recorded 
there  because  it  was  put  into  the  business  directly. 

Q.  And,  as  a  matter  of  fact,  the  $7,000.00  wasn't 
put  in  the  books  of  Pine  Supply  Company  until 
December  31,  1953,  was  it  ? 

A.     I  would  have  no  knowledge  of  that. 

Q.  Then  to  your  best  recollection,  all  of  the  in- 
debtedness to  Mrs.  Lannin,  other  than  possibly 
$7,000.00,  was  not  recorded  in  the  books  of  Pine 
Supi)ly  ?  A.     No. 

Q.  As  of  the  same  time,  the  end  of  September, 
1953,  how  [297]  much  did  you  owe  Charles  Lannin? 

A.     Approximately  $13,000.00. 

The  Court:     What? 
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A.     $13,000.00. 

Q.  (By  Mr.  Shapro) :  Was  any  of  that  re- 
corded'? 

The  Court:    Who  is  Charles  Lannin? 

A.  He  was  an  associate  of  mine  and  Mr.  Pas- 
quinelli  in  a  saw  mill  in  Boonville,  California. 

The  Court:    Is  he  related  to  Mrs.  Lannin? 

A.     By  marriage,  yes. 

The  Court :    Is  he  the  husband  ? 

A.     IJo,  110,  it's  a  brother-in-law. 

Q.  (By  Mr.  Shapro)  :  What  relation?  I  didn't 
get  it.  A.     A  brother-in-law. 

Q.     A  brother-in-law? 

A.  Mrs.  I^annin's  husband  and  Charles  Larniin 
were  brothers. 

Q.     Oh,  I  see.    Mrs.  Lannin  is  a  widow? 

A.    Yes. 

Q.  I  see.  None  of  your  indebtedness  to  Mr. 
Charles  Lannin  was  recorded  in  the  books  of  Pine 
Supply,  was  it  ?  A.     No,  sir. 

Q.  The  indebtedness  that  you  just  described,  to 
the  Bank  of  America,  how  much  was  that  at  that 
same  time?  A.     In  September? 

Q.  Yes.  At  the  time  of  this  meeting  at  your 
office  with  [298]  Ramsey. 

A.  It  was  either  two  or  three  thousand,  Mr. 
Shapro. 

Q.  Was  that  recorded  in  the  books  of  Pine  Sup- 
ply at  that  time  ?  A.     No. 

Q.  And  this  other  miscellaneous,  personal  in- 
debtedness, how  much  did  that  amount  to  ? 


Ttvin  City  Company,  et  al.  345 

(Testimony  of  George  F.  Elliff.) 

A.  Petty.  I  mean,  store  ])ills — a  hundred,  hun- 
dred and  fifty  dollars. 

Q,  Personal  clothing,  food  bills,  stuff  like  that. 
That  was  not  recorded  in  the  books'? 

A.  I  was  indebted  in  cars.  Bank  of  America, 
wdiich 

Q.  Is  that  included  in  the  $2,000.00,  the  bank 
there  ? 

A.     N"o,  no.    That  was  a  note.    That  was  a  note. 

Q.     That  was  unsecured?  A.     Unsecured. 

The  Court :    ¥v^hat  was  unsecured  '^ 

A.     The  note  at  the  Bank  of  America. 

The  Court:  That  was  two  to  three  thousand 
dollars?  A.     Yes,  sir. 

The  Court :    All  right. 

Q.  (By  Mr.  Shapro) :  Now,  on  which  car  did 
you  owe  the  Bank  of  America  money,  in  addition 
to  the  two  to  three  thousand  dollars? 

A.  It  wasn't  the  Bank  of  America.  It  was  the 
First  National  [299]  Bank. 

Q.     First  National  of  San  Jose?  A.    Yes. 

Q.     On  w^hat  car?  A.     On  the  Lincoln. 

Q.     On  the  Lincoln? 

A.  I  presume  it  was  either  September,  October, 
I  purchased  it,  so  it  would  have  been  a  Mercury  or 
a  Lincoln  that  I  owed  the  balance. 

Q.  Who  was  the  money  owed  to  on  the  station 
wagon,  what  bank? 

A.  I  think  the  Ford  people.  No,  that  would  be 
the  Bank  of  America.  But  that  would  be  in  my 
wife's  name. 
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Q.     You  didn't  sign  that  paper.  A.     No. 

Q.  Now,  none  of  the  personal  indebtedness  that 
you  have  just  described,  with  the  possible  exception 
of  $7,000.00  to  Mrs.  Larniin,  was  recorded  in  your 
books,  the  books  that  were  shown  to  Mr.  Ramsey 
that  niglit,  right?  A.     No. 

Q.  In  Avhat  form,  if  any,  was  the  existence  of 
this  personal  indebtedness  of  yourself  made  known 
to  Mr.  Ramsey  that  night  ? 

A.  I  don't  know  as  I  ever  made  it  known  to  Mr. 
Ramsey.  Probably  considered  it  none  of  his  busi- 
ness. 

Q.  AVere  the  details — by  that  I  mean  the 
amounts  of  your  personal  indebtedness — discussed 
in  your  presence  with  Mr.  [300]  Hunter  at  the 
meeting  in  his  San  Francisco  office  in  August  of 
1953? 

A.  To  the  best  of  my  recollection,  no,  not  in 
August. 

Q.  After  October  8,  1953,  which  was  the  date  of 
this  trust  agreement,  did  you  see  Mr.  Hunter  per- 
sonally? 

A.  After  October  8th?  Yes.  Yes,  I  saw  him 
after  that. 

Q.     Do  you  remember  when  and  where  ? 

A.  I  saw  him  on  two  occasions,  in  Los  Angeles, 
and  one  occasion  in  San  Jose  in  the  spring  of  1954. 

Q.     The  spring  of  1954?  A.     Yes,  sir. 

Q.  Was  Mr.  Ramsey  present  at  any  one  of  those 
three  interviews  that  you  recall?  A.     No,  sir. 

Q.     Do  you  recall  anyone,  other  than  you  and  Mr. 
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Hunter,  being  present  at  any  one  of  those  three 

interviews  which  took  i^lace  after  October  8,  1953 '^ 

A.  On  all  three  occasions,  Mr.  Ben  Clements 
was  with  me. 

Q.     Mr.  Ben  Clements'?  A.    Yes. 

Q.     Who  is  Mr.  Ben  Clements? 

A.  He  is  the  owner  of  the  San  Jose  Lumber 
Company. 

Q.     San  Jose  Lumber  Company*?  A.    Yes. 

Q.     ]^o  business  relationship  directly  with  you*? 

A.     Not  at  that  time. 

Q.     Not  at  that  time. 

Q.     Are  you  working  for  him  now? 

A.     No,  sir,  I  am  not. 

Q.  Now,  assuming  that  there  were  $25,000.00  at 
cost  price  of  lumber  in  your  warehouse  at  the  end 
of  September,  1953,  was  there  any  substantial 
change  in  that  inventory  between  then  and  the  date 
that  the  trust  agreement  and  note  were  executed 
and  the  warehouse  receipts  release?  A.     None. 

Q.  As  a  matter  of  fact,  the  warehouse  was  closed 
then,  wasn't  it  ?  A.     That's  right. 

Q.  That  merchandise  that  you  say  was  worth 
$25,000.00  plus  maybe  a  few  hundred  dollars  for 
anything  that  was  not  covered  hj  warehouse  receipt, 
Tvas  afterwards — was  all  of  it,  after  the  warehouse 
receipts  were  released  by  Twin  City,  made  available 
to  you  through  the  trust  by  warehouse  receipt  re- 
leases from  Mrs.  Lannin,  is  that  right? 

A.    It  was. 

Q.     And  it  was  then  sold  in  the  ordinary  course 
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of  your  business,  except  that  which  remained  in  the 

warehouse  at  the  time  of  your  bankruptcy? 

A.     That  is  correct. 

Q.  Now,  in  the  ordinary  course  of  your  business, 
I  thinlv  [302]  you  estimated  that  your  gross  markup 
averaged  betAveen  20  and  25  per  cent,  is  that  right? 

A.     Overall.    I  always  tried  to  average  about  20. 

Q.  Well,  would  you  say  that  your  average  was 
less  than  20  or  was  it  as  Mr.  Bamn  testified  ? 

A.     It  fluctuated. 

Q.     Between  20  and  25? 

A.     On  some  items  we  get  30,  some  items  just  10. 

Q.     TVe  are  using  the  word  "average." 

A.  Averaged  20  per  cent.  I  have  always  main- 
tained  

Q.     Or  better  on  gross — now,  this  is  gross. 

A.     I  don't  think  there  is  any  better. 

Q.    You  don't  think  it  was  any  better? 

A.    No. 

Q.  Well,  then  on  that  basis  the  $25,000  cost 
price  inventory,  on  a  20  per  cent  markup  would  be 
worth  $30,000.00  in  the  ordinary  course  of  business, 
gross  ?  A.     Gross. 

Q.     Gross.  A.     Right. 

Q.  Now,  the  receivables  at  the  time  of  this  late 
September  meeting  at  your  office,  how  much  were 
they? 

A.  They  were  just  about  even  with  the  inven- 
tory, as  I  recall. 

Q.    About  the  same  amomit?  [303] 

A.     Yes,  twenty-four  something,  I  believe. 
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Q.  In  other  words,  between  twenty-four  and 
twenty-five  thousand?  A.     Correct. 

Q.  And  the  amounts  owed  by  Pine  Supply  to 
trade  creditors,  other  than  Twin  City  Lumber  Com- 
pany, was  about  ten,  eleven  thousand  at  that  time  ? 

Mr.  C.  H.  Jacobs:    What? 

Mr.  Shapro:  The  September  meeting,  the  late 
September  meeting. 

Mr.  C.  H.  Jacobs:    I  see. 

A.  I  wouldn't  put  it  quite  that  high,  I  don't 
believe,  Mr.  Shapro. 

Mr.  Shapro:  Q.  You  don't  think  it  was  quite 
that  high?  A.    No,  I  don't  believe  so. 

The  Court :  What  do  you  think  it  was,  approxi- 
mately ? 

A.  Taking  everything,  I  mean  overall,  including 
what  was  owed  from  the  partnership,  it  probably 
wouldn't  exceed  eight,  I  don't  think. 

Mr.  Shapro:  Q.  It  wouldn't  exceed  eight.  All 
of  eight  that  you  are  speaking  of,  approximately 
$8,000.00  was  recorded  in  the  books  of  Pine  Sup^Dly, 
was  it? 

A.     It  should  have  been  by  that  time,  yes. 

Q.  Well,  I  am  not  trying  to  make  an  accountant 
out  of  you.  In  other  words,  it  was  either  recorded 
in  the  books  or  there  [304]  were  impaid  invoices 
that  Vv^ere  there  for  that  month 

A.     That's  correct. 

Q.     And  that  would  be  about  $8,000.00? 

A.     I  would  say. 
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The  Court:  You  want  to  take  a  recess,  Mr. 
Shapro  ? 

Mr.  Shapro:    All  right,  your  Honor. 
(Short  recess.) 

Mr.  Shapro :  Q.  Mr.  Elliff,  I  show  you  a  letter 
consisting  of  two  pages  on  the  letterhead  of  Twin 
City  Lumber  Company,  elated  February  26,  1954, 
and  ask  you  if  that  bears  your  signature  and  that  of 
your  wife  ?  A.    Yes,  is  does. 

Q.  And  will  you  turn  to  the  second  page  and 
tell  me  whether  or  not  it  bears  the  signature  of 
mother-in-law.  Pearl  K.  Lannin? 

A.    Yes,  is  does. 

Q.  Now,  will  you  read  that  letter,  please,  to  re- 
fresh your  recollection  on  the  subject  about  which 
I  interrogated  you  earlier  this  morning,  before  I 
ask  you  a  question  in  connection  with  it. 

A.     (Witness  examining)  Yes,  sir. 

Q.  Now,  is  your  memory  refreshed  now  to  the 
effect  that  there  was  an  extension  asked  for  by  you, 
consented  to  in  writing  by  Mr.  Lannin,  and  given  by 
Twin  City  Lumber  for  the  first  installment,  post- 
poning payment  from  February  1,  '54,  to  [305] 
May  1,  '54  on  the  $28,000.00  note? 

A.  Well,  Mr.  Pasquinelli  made  the  request.  I 
think  it  was  granted  through  Mr.  Pasquinelli. 

Q.  But  the  point  is:  there  was  such  a  request 
made?  A.    There  was. 

Q.     On  your  behalf?  A.     On  my  behalf. 

Q.     And  is  was  granted? 

A.     That's  right,  sir. 
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Mr.  Shapro:  We  offer  in  evidence  the  letter  of 
February  26,  1954. 

The  Court:     Exhibit  H. 

(Thereupon  copy  of  letter  of  Twin  City  Lum- 
ber Company  to  Elliff,  February  26,  1954,  re- 
ceived into  evidence  and  marked  Defendants^ 
Exhibit  H.) 
Mr.  Shapro:     Q.     I  show  you,  Mr.  Elliff,  what 
purports  to  be  a  financial  statement  of  your  dated 
April  7, 1953,  and  ask  you  if  it  bears  your  signature. 
A.     It  does. 

Q.     That  statement  was  given  or  transmitted  by 
you  to  Twin  City  Lumber  Company,  was  it  not? 
A.     I  believe  it  was,  yes. 

Q.  And  I  call  your  attention  to  the  fact  that 
among  the  assets  listed  by  you  is  a  half  interest  in 
Pine  Supply  Company  at  6500;  that  is  the  same 
partnership,  of  you  and  Mr.  Hodes,  that  w^e  talked 
about  heretofore?  A.    Yes.  [306] 

Q.     The  answer  was  what?  A.    Yes. 

Mr.  Shapro :    We  will  offer,  if  your  Honor  please, 
a  financial  statement  of  George  Elliff  dated  April 
7,  1953,  in  evidence. 
The  Court:     Exhibit  I. 

(Thereupon  the  financial  statement  of  George 

Elliff  dated  April  7,   1953,  was  received  into 

evidence  and  marked  Defendants'  Exhibit  I.) 

Mr.  Shapro :    Q.     Mr.  Elliff,  who  asked  Mrs.  Lan- 

nin  to  endorse  and  guarantee  the  payment  of  this 

$28,000.00  note  to  Twin  City? 

A.     I  believe  I  did. 
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Q.  Prior  to  tlie  date  that  the  note  was  issued, 
to  your  knowledge,  did  any  representative  of  Twin 
City  Limiber  Company  meet  Mrs.  Lannin? 

The  Court:     Prior  to  what? 

Mr.  Shapro :    Prior  to  the  date  of  the  note. 

A.  I  believe  Mr.  Ramsey  met  her,  If  I  am  not 
mistaken. 

Q.  Was  any  request  made  of  Mrs.  Lannin  to 
sign  this  note  or  guarantee  this  note  by  anybody, 
to  your  knowledge,  on  behalf  of  or  hj  Twin  City 
Lumber  Company? 

A.     Not  to  my  knowledge. 

Q.  As  a  matter  of  fact,  Mr.  Elliff,  you  know, 
don't  you,  that  neither  Mr.  Ramsey  nor  Mr.  Hun- 
ter nor  Mr.  Collins  ever  [307  met  Mrs.  Lannin  until 
late  in  1954?  By  "late,"  I  mean  June  or  July. 

Mr.  C.  H.  Jacobs:  To  which  we  object,  of  course, 
your  Honor,  as  calling  for  the  opinion  and  con- 
clusion of  the  witness.  He  couldn't  possibly  have 
knowTi  that. 

Mr.  Shapro:  He  could,  if  he  were  there.  I  said 
as  far  as  he  knows. 

Mr.  C.  H.  Jacobs:  Well,  I  didn't  understand  you 
to  say  that. 

Mr.  Shapro :    I  think  my  question  embraced  that. 

Mr.  C.  H.  Jacobs:  I  thought  counsel  said,  "As 
a  matter  of  fact,  you  know,  do  you  know,  that  they 
did  not?" 

The  Court :  If  the  witness  understands  the  ques- 
tion, he  may  answer. 

A.     I  know  that  some  time  Mr.  Hunter  went  to 
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Mrs.  Lamiin's  house — I  don't  know  when  it  was 


Mr.  Shapro :  Q.  That  was  to  demand  payment 
of  a  part  of  the  note,  wasn't  it? 

A.     I  don't  know. 

Q.  You  don't  know.  Mrs.  Lannin's  guarantee 
on  this  note  was  done  at  your  request  and  as  an 
accommodation  to  you,  was  it  not? 

A.     It  was  done  on  the  request  of  Mr.  Hunter. 

Q.  Let  me  get  this  straight.  It  is  your  testi- 
mony that A.     To  me.  To  me.  [308] 

Q.    Mr.  Hunter  asked  you  to  ask  Mrs.  Lan- 

nin  to  endorse  this  note?  A.     Absolute. 

Q.  And,  as  I  imderstand  it,  Mr.  Hunter  had  not 
at  that  time  ever  met  Mrs.  Lannin,  right? 

A.    No. 

Q.  Now,  you  heard  Mr.  Baum's  testimony  yes- 
terday, didn't  you?  A.     Yes.  (Shaking  head.) 

Q.     You  are  shaking  your  head?  A.     Yes. 

Q.  You  heard  his  testimony  that  in  the  meeting 
mth  Mr.  Hunter  in  San  Francisco  in  the  latter  x)art 
of  August,  1953,  he  suggested  a  deal,  a  iDroposal, 
w^hereby  the  warehouse  was  to  be  released  so  you 
would  be  more  fluid  with  it  and  the  obligation  to 
Twin  City  would  be  funded  over  a  period  of  three 
years.  A.     That's  correct. 

Q.  Wasn't  that  the  first  effort  on  your  behalf 
made  by  anybody  to  procure  the  release  of  the  ware- 
house to  you? 

A.    I  believe  that  is  correct. 

Q.  And  isn't  it  a  fact  that  on  the  weekend,  the 
Friday  or  the  Saturday  preceding  the  meeting  at 
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Mr.  O'Connor's  office  when  the  not  was  prepared, 
that  the  suggestion  that  Mrs.  Lannin  might  sign 
or  could  sign  or  warranty  your  note  for  $28,000.00 
was  made  by  you  to   Mr.   Ramsey  by  telephone? 

A.  I  recall  calling  Mr.  Ramsey  but  the  sugges- 
tion had  come  earlier  than  that.  It  had  come  prior. 

Q.     From  whom? 

A.     In  conversation  with  Mr.  Hunter. 

Q.  And  when  Avas  that,  and  where  did  it  take 
place  ? 

A.  It  was  about  the  time  of  this  $7,000.00  check 
was  being  discussed  so  much. 

Q.     That  would  be  in  September? 

A.     Early  September,  I  would  say,  yes. 

Q.  Now,  Mr.  Elliff,  I  am  going  to  repeat  the 
process  that  the  Court  did  earlier,  and  call  your  at- 
tention to  the  fact  that  the  check  is  dated  Septem- 
ber 18th,  it  was  protested  on  September  27.  You 
still  the  conversations  took  place  in  early  Septem- 
ber about  the  check  having  bounced? 

A.     No,  I  can't  say  that.  The  figures  don't  lie. 

Q.    All  right,  then,  Mr.  Elliff 

A.  Let  me  change  that  by  saying  it  was  prior 
to  the  week  that  Mr.  Ramsey  spent  with  me  in  San 
Jose. 

Q.  All  right.  In  other  Avords,  in  the  telephone 
conversation  one  or  more  of  the  telephone  conver- 
sations that  you  had  with  Mr.  Hunter  concerning 
this  $7500.00  bad  check,  a  suggestion  was  made  that 
Mrs.  Lannin  might  sign  your  note? 
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A.  It  was  made  that  someone  secure — which  he 
meant,  like  my  mother-in-law,  Mrs.  Lannin 

Q.  Did  he  use  the  words  "like  your  mother-in- 
law"?  [310] 

A.    Yes.  Yes. 

Q.    And  this  is  Mr.  Hunter's  suggestion? 

A.    Yes. 

Q.  And  it  is  not  a  fact,  then,  Mr.  Elliff,  that 
the  first  time  the  guarantee  of  your  note — of  any 
note  by  you  to  Tmn  City  Lumber  Company  by  Mrs. 
Lannin  did  not  come  form  you? 

A.    I  got  a  little  mixed  up  there. 

Q.    I  will  repeat  it.  I  twisted  it. 

Was  the  first  suggestion  that  Mrs.  Lannin  would 
sign  a  note  for  you  to  Twin  City  Lumber  Company 
made  by  you?  A.     No. 

Q.  Who  made  the  first  suggestion  that  a  note 
of  yours  be  guaranteed  by  Mrs.  Lannin? 

A.  By  Mrs.  Lannin,  or  someone  equally  secure, 
came  from  Mr.  Himter. 

Q.     By  Mrs.  Lannin  or  someone  equally  secure  ? 

A.    Yes. 

Q.  Then  when  you  testified  a  few  minutes  ago 
that  you  asked  Mrs.  Lannin  to  sign  this  note  at  Mr. 
Hunter's  request,  it  was  pursuant  to  the  request  you 
have  just  outlined,  namely  Mrs.  Lannin  or  some- 
body equally  secure,  is  that  right? 

A.     The  seed  was  planted  by  Mr.  Hunter. 

Q.  But  you  don't  want  this  Court  to  under- 
stand that  Mr.  Hunter  told  you  to  go  ask  Mrs.  Lan- 
nin? A.     Oh,  no.    [311] 
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Q.     Mrs.  Lannin  to  sigii  this  note? 

A.     Oh,  no,  I  did  that  on  my  o^vn. 

Q.  How  long,  Mr.  Elliff,  did  this  meeting  with 
Mr.  Ramsey  at  which  you  and  Mr.  Baum  attended 
at  the  Bermuda  Palms  in  San  Rafael  last  ^. 

A.  Oh  it  was  late  in  the  evening  and  I  would 
say  that  roughly  an  hour,  perhaps. 

Q.  Was  anything  done  at  this  meeting  but  dis- 
cussion— I  mean  hj  that,  did  you  have  a  meal  or 
anything?  A.    A  drink,  maybe. 

Q.     You  didn't  eat  dinner? 

A.     No,  I  don't  think  so. 

Q.  How  long  did  the  meeting  at  San  Jose  on 
the  latter  jDart  of  September,  1953,  take? 

The  Court:  Well,  now,  the  evidence  is  he  was 
there  every  day  for  a  week. 

Mr.  Shapro.  But  I  am  referring  —  no,  your 
Honor.  I  am  sorry.  That  represented  the  taking  of 
the  inventory,  the  checking  of  the  inventory  I  am  re- 
ferring to  the  meeting,  one  meeting  on  the  evening 
when  the  books  were  sho\vn  to  Mr.  Ramsey. 

The  Court:  That  isn't  my  recollection  of  the  tes- 
timony. That  went  on  for  a  period  of  a  week,  he  was 
there.  A.     That's  right. 

Mr.  Shapro :  In  other  words — I  am  wrong  [312] 
now;  I  have  been  corrected  by  the  Court  and  you 
confimi  it,  that  the  showing  of  the  books  to  Mr. 
Ramsey  occupied  more  than  one  session? 

A.  He  made  the  request  to  get  things  together, 
he  wanted  to  see  the  inventoiy,  he  wanted  to  know 
the  condition  of  the  business,  how  it  stood  finan- 
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cially,  how  the  accounts  receivable  were,  whether  the 
inventory  was  in  place,  in  warehouse,  et  cetera,  and 
the  reason  it  is  so  vivid  in  my  mind  is  that  Mr. 
Ramsey  was  so  eager  to  go  one  vacation  that  par- 
ticular week  and  he  couldn't  get  on  vacation  for 
attending  to  this  busines  for  Mr.  Hunter. 

Q.  And  how  many  times  then  did  he  visit  you, 
visit  your  premises  during  that  week  and  look  over 
books  ? 

A.  I  believe  all  but  one  day  throughout  that 
whole  v/eek. 

Q.  And  Mr.  Baiun  was  there  every  day  then, 
too?  A.    Yes,  Mr.  Baum  was  there. 

Q.  And  Mr.  Ramsey  still  hadn't  gone  on  his 
vacation  the  night  you  went  over  to  San  Rafael,  had 
he?  A.     No,  not  yet. 

Q.  During  the  period  after  October  8th  of  1953 
when  you  undertook  to  take  merchandise  or  have 
merchandise  released  to  you  from  the  field  ware- 
house, with  whom  did  you  take  that  up  ? 

A.    After  October   8th? 

Q.    Yes,  sir.  [313] 

A.  Well,  it  was  plainly  stated  in  the  trustee 
agreement. 

Q.  I  am  not  asking  you  what  the  agreement 
said,  sir.  I  am  asking  you  what  you  did. 

A.     To  release  inventory  from  the  warehouse? 

Q.  When  you  wanted  to  fill  an  order  and  get 
merchandise  out  of  the  warehouse,  what  did  you  do  ? 

A.  Loaded  it  on  the  truck  and  took  it  out.  It 
was  that  sim]ole. 
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Q.     It  was  that  simple? 

A.     It  was  that  simple. 

Q.  There  was  no  bonded  representative  of  the 
warehouse  company,  there  at  that  time? 

A.     Oh,  yes,  at  all  times. 

Q.  Again,  I  repeat,  what  did  you  do  to  get  mer- 
chandise out  of  the  warehouse? 

A.  The  same  as  I  had  done  when  Mr.  Hunter 
had  receipts.  I  loaded  it  on  the  truck  and  took  it 
out. 

Q.     And  there  were  no  documents  signed? 

A.    Yes,  there  was  always  an  invoice. 

Q.     That  is  what  I  am  trying  to  find  out. 

A.     The  same  procedure  that  we  follow  in  any — 

Q.  But  the  Court  isn't  interested  in  what  we  do 
in  any  business.  The  Court  is  interested  in  what 
you  did  in  this  business. 

A.     Do  you  want  me  to  make  an  example?  [314] 

Q.  No.  You  tell  the  Coui*t,  if  you  please,  in  re- 
sponse to  my  question 

The  Court:  T^^ell,  Mr.  Shapro,  you  are  trying 
to  show  that  he  had  nothing  to  do  with  your  com- 
pany. 

Mr.  Shapro:    Exactly. 

The  Court:  Isn't  that  what  you  are  trying  to 
show? 

Mr.  Shapro:    Exactly. 

The  Court:  Wliy  don't  you  ask  directly  about 
that?  I  can  understand  what  you  are  getting  at. 

Mr.  Shapro:  I  am  sure  your  Honor  can.  I  am 
not  sure  the  witness  can. 
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Q.  Mr.  Ellife,  after  October  8,  1953,  you  never 
consulted  Twin  City  Lumber  Company  in  connection 
with  any  dealings  with  the  warehouse? 

A.     I  did  not. 

Q.     Did  you  consult  Mrs.  Lannin  directly  ? 

A.     From  time  to  time,  yes. 

Q.  Didn't  you  testify,  Mr.  Elliff,  the  other  day, 
on  direct  examination,  that — and  I  am  going  to  at- 
tempt to  use  your  very  words — that  you  possibly 
suggested  the  arrangement  that  resulted  in  the  $28,- 
000.00  note  on  the  trust  agreement? 

A.     May  I  have  that  question  again? 
(Question  read  by  the  reporter.) 

Mr.  C.  H.  Jacobs:  Wouldn't  the  record  be  the 
best  evidence?  [315] 

Mr.  Shapro:  This  is  cross  examination,  your 
Honor.  I  want  to  test  his  recollection,  even  since 
yesterday. 

The  Court :    I  will  permit  the  answer. 

A.     Yes,  I  did. 

Mr.  Shapro:  Q.  Isn't  it  a  fact,  Mr.  Elliff,  that 
between  May  of  1953,  when  the  warehouse  arrange- 
ment with  Twin  City  was  set  up,  and  at  least  up 
until  October  8,  1953,  that  on  several  occasions  you 
told  Mr.  Ramsey  and  Mr.  Collins,  or  either  of  them, 
at  the  office  of  Twin  City  Lumber  Company  in  San 
Francisco,  that  Pine  Supply  would  always  pay  its 
bills  and  would  come  out  on  top? 

A.     You  left  out  part  of  the  statement. 

Q.  Please  answer  that  question.  If  it  wasn't 
said  that  way,  then  say  so,  I  mean,  whatever  the 
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fact  is.  A.     It  was  not  said  that  way. 

The  Court:  You  may  answer  and  then  explain, 
if  you  desire. 

A.  It  was  a  continuation  to  that  statement,  if 
we  were  given  a  free  hand  to  operate  the  business 
the  way  it  should  be  operated. 

Mr.  Shapro :  Q.  In  other  words — and  what  did 
you  mean  by  ^' given  a  free  hand"?  Warehouse? 

A.     No — no,  sir. 

Q.    What  did  you  mean  ? 

A.  I  meant  that  this  continual  being  chopped 
off  when  there  [316]  was  an  urgent  order  to  be 
filled  and  there  was  material  waiting  to  be  shipped, 
because  of  some  little,  petty  fault  that  had  come 
up,  or  delinquent  pajanent  by  a  few  days,  and  a 
customer  got  disgusted  and  had  left  me  with  some 
inventory  which  I  couldn't  use. 

Q.  In  other  words,  Mr.  Elliff,  you  felt  and 
stated  to  them  at  these  conferences  that  you  needed 
some  relief  in  the  form  of  having  merchandise  re- 
leased from  the  Vv^arehouse,  even  though  you  were 
delinquent  on  the  warehouse  payments,  on  tlie  open 
account  items,  is  that  right  ?         A.     That  is  correct. 

Q.  And  do  I  understand  you  to  say  that  those 
delinquencies  were  only  a  matter  of  a  few  days? 

A.     In  some  cases,  yes. 

Q.  As  a  matter  of  fact,  Mr.  Elliff,  your  account, 
as  the  record  shows  and  as  you  testified  on  direct 
examination,  with  Twin  City  Lumber  Comi^any, 
was  always  delinquent? 

A.     It  was  understood  that  it  would  be. 
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Q.  Will  you  answer  my  question?  Was  it  or 
was  it  not? 

A.     I  don't  know,  without  looking  at  tlie  record. 

Q.  The  condition  that  you  placed  upon  your 
ability,  as  I  miderstand  your  testimony,  to  continue 
in  business  and  pay  the  bills,  was  to  have  Twin  City 
Lumber  Comi^any  give  you  more  leeway  with  your 
delinquencies  ? 

A.  They  vv^ere  the  ones  that  suggested  the  busi- 
ness in  the  [317]  first  place  and  that  was  the  agree- 
ment in  the  beginning. 

Mr.  Shapro :  May  I  have  an  answer  to  the  ques- 
tion, your  Honor? 

A.     That  is  my  answer  to  the  question. 

The  Court:    Read  the  question,  please,  and  you 
answer  it  and  explain  it  afterwards,  if  you  can. 
(Pending  question  read  l)y  the  reporter.) 

Q.  (By  Mr.  Shapro)  :  Do  you  understand  the 
question  ? 

A.  Yes,  I  do.  I  am  just  trjdng  to  give  you  what 
I  consider  the  right  answer. 

Not  in  the  sense  of  delinquencies,  no.  More  lee- 
way, yes. 

Q.  I  asked  you  before  and  I  ask  you  again: 
What  did  you  mean  by  "more  leeway?" 

A.  A  greater  inventory,  a  more  diversified  in- 
ventory. The  original  proposal  that  they  had  made 
covered  this  and  never  was  fulfilled. 

Q.  When  you  say  the  original  agreement,  I 
assume  you  refer  to  an  oral  luiderstanding  ? 
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A.  No.  This  understanding  (indicating  docu- 
ment.) 

Q.  Will  you  point  out — you  are  referring  now 
to A.     It's  very  simple. 

Q.  You  are  referring  to  Plaintiff's  Exhibit  No. 
1.  Will  you  point  out  to  me  the  part  of  that  agree- 
ment, the  letter  dated  May  4,  1953,  to  which  you 
referred  in  your  last  answer? 

A.  Mr.  Shapro,  it  is  the  other  letter  that  we 
had  here.  [318] 

Mr.  C.  H.  Jacobs:    To  save  time 

The  Court:    Exhibit 

Mr.  C.  H.  Jacobs:  I  make  this  objection,  this  is 
irrelevant,  incompetent,  immaterial.  I  may  be  in 
error,  but  as  far  as  I  can  see,  it  has  nothing  to  do 
with  the  issues  of  this  case. 

The  Court:  This  is  cross  examination.  Objection 
overruled. 

Q.  (By  Mr.  Shapro)  :  I  am  now  handing — per- 
haps this  is  the  one,  Mr.  Elliff  —  Exhibit  No.  2 
(handing  witness). 

A.  No.  We  just  had  it  here.  This  isn't  it,  either. 
It  is  the  one  prior  to  that. 

Q.  Well,  the  one  prior  is  Exhibit  1,  which  is 
May  4.  That  is  the  first  agreement. 

A.     The  last  one  we  had  before  then,  sir. 

Q.    It  it  one  of  these  letters  in  Exhibit  3? 

A.     No,  no.  It  is  one  of  these.  Here  it  is. 

Mr.  Shapro:  The  witness  is  pointing,  if  your 
Honor  please,  to  paragraph  number  one  on  the  first 
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page  of  the  letter  marked  Plaintiff's  Exhibit  No.  1, 

which  reads 

The  Witness:  Which  reads:  That  all  Imnber, 
moldings,  plywood  and  door  jambs  purchased  from 
us  at  70 — those  are  the  items  that  I  brought  up. 

Mr.  Shapro:  The  witness  only  read  part  of  the 
paragraph  to  which  he  points.  It  reads  as  follows: 

"We  will  advance  you  70  per  cent  of  our  invoice 
price  on  all  lumber,  moldings,  pljrwood  and  door 
jambs  purchased  from  us.  This  70  per  cent  will  be 
advanced  against  Douglass  Guardian  Warehouse 
receipts." 

Q.  Now,  is  it  your  testimony,  Mr.  Elliff,  that 
after  May  4,  1953,  at  any  time  the  Twin  City  Lum- 
ber Company  failed  to  give  you  70  per  cent  credit 
on  a  warehouse  receipt  basis  for  merchandise,  ply- 
v^ood,  door  jambs  or  moldings  sold  to  you  by  them? 

A.     Not  the  failure 

Q.     Did  you  say  "no"?  A.     I  said  "No." 

Q.     All  right. 

A.  The  failure  in  that  particular  paragraph  is 
that  they  did  not  provide  me  with  the  door  jambs 
and  the  moldings  and  the  plywood  that  they  had 
agreed. 

Q.  You  said  that  before.  I  want  you  to  tell  me 
where  and  how  and  in  what  manner  they  agreed  to 
furnish  you  any  amount  of  door  jambs  or  moldings, 
that  is  what  I  am  asking  you. 

A.     They  didn't  supply  me  with  any. 

Q.     Did  you  order  any?  A.    I  certainly  did. 

Q.    You  certainly  did?  A.     Yes.  [320] 
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Q.     In  writing?  A.    Yes. 

Q.     Were  tliey  of  their  manufacture? 

A.  They  were  not  very  strong  in  the  manufac- 
ture end  of  the  hmiber  products  business,  anyway. 

Q.  And  you  knew  that  when  you  first  made  the 
warehouse  arrangement  with  them,  didn't  you? 

A.  I  knew  that,  and  also  was  told  and  agreed — 
the  subject — we  drew  this  up,  that  door  jambs  and 
plywood  would  be  made  available  to  the  warehouse. 

Q.  And  that  agreement  preceded  the  date — that 
you  are  talking  about — was  an  oral  agreement  that 
preceded  the  letter  of  May  4,  1953,  is  that  right? 

A.     That's  correct. 

Q.  But  it  is  true,  is  it  not,  that  all  of  the  lumber, 
moldings,  plywood  or  door  jam])s  which  Twin  City 
Lumber  Company  sold  to  you  after  May  4,  1953, 
was  put  on  the  70  per  cent  warehouse  basis  ? 

A.  Only  lumber  and  moldings — is  the  only  thing 
they  ever  sold  me. 

Q.  They  never  sold  any  plywood,  never  sold  any 
door  jambs,  right?  A.     Right. 

Q.     You  bought  plywood  elsewhere? 

A.  Not  until  after  we  had  signed  the  trustee 
agreement.  [321] 

Q.  Didn't  you  testify  a  few  moments  ago  that 
you  had  some  plywood  on  hand  in  the  end  of  Sep- 
tember ? 

A.  Not  in  quantity.  We  bought  some,  various 
sheets  of  plywood,  yes,  sir. 

Q.  I  merely  asked  you  if  you  bought  plywood 
elsewhere.  The  answer  is  yes? 
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A.  I  am  thinking  in  carloads.  No,  we  never 
bought  carload. 

Q.     Did  you  buy  door  jambs  elsewhere? 

A.     In  October,  I  believe  we  did. 

Q.     Not  before?  A.     I  don't  believe  so. 

Mr.  Shapro :    I  think  that  is  all. 

Further  Redirect  Examination 

Q.  (By  Mr.  R.  N.  Jacobs)  :  Mr.  Elliff,  I  show 
you  Plaintiff's  Exhibit  F,  letter  that  has  been  re- 
ferred to  as  having  been  written  by  your  wife  at 
your  direction. 

The  Court:    That  is  Defendants'  Exhibit  F. 

Mr.  R.  N.  Jacobs:  Defendants'  Exhibit  F.  Ex- 
cuse me.  Defendants'  Exhibit  F. 

Q.  And  I  call  your  attention  to  the  second  page, 
the  clause  that  says,  ''  *  *  *  because  in  spite  of 
everything  you  said  *  *  *" 

Can  you  tell  me  what  that  refers  to? 

A.  It  referred  to  a  conversation  that  Mr.  Hunter 
had  upset  me  a  great  deal  over,  and  by  using  such 
violent  and  vile  language  over  the  phone.  [322] 

Q.     When  was  that  conversation  held? 

A.  I  can't  tell  you  because  there  is  no  date  on 
this  letter,  unfortunately. 

Q.     Approximately  what  time? 

A.    Well,  we  speak  of  "December." 

The  Court :    We  speak  of  what  ?  I  don't  hear  you. 

A.  We  speak  of  "December" — I  think  ''Decem- 
ber" in  here,  when  the  check — the  18th  of  December 
— collections  from  the — .  So  it  must  have  been 
around  the — December  the  18th. 
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Q.     (By  Mr.  R.  N.  Jacobs)  :    What  year? 

A.     1953. 

Q.  That  was  after  the  date  of  the  October  trans- 
action? A.    Yes,  sir. 

Q.     What  was  that  conversation,  can  you  tell  me  % 

A.  Mr.  Hunter  had  called  me  in  regards  to  the 
fact  that  we  hadn't  paid  these  last  invoices  of  lum- 
ber or  molding  that  they  had  shipped  in  November. 

Q.    What  had  he  said  in  that  regard? 

A.  Well,  he  became  very  violent  about  every- 
thing and  he  made  some  threats  and  said  that  he 
was  never  used  to  doing  business  in  this  way,  that 
he  had  never  seen  me  lie  before,  and  I  denied  I  lied 
— and  it  was  very  uncomplimentary — that  he  ac- 
cused me  of  such — l^ecause  I  had  no  intention  of 
lying;  that  if  I  had  the  money,  I  would  have  paid 
him  long  before.  And  that's  about  the  gist  of  it. 

Q.  When  this  warehouse  was  set  up  in  May  of 
1953,  that  is  when  the  warehouse  receipts  were  is- 
sued to  Tvdn  City  Lumber  Company,  what  mer- 
chandise did  those  warehouse  receipts  cover? 

A.  They  covered  all  merchandise  that  Mr.  Hodes 
and  I  had  in  our  possession  at  that  time. 

Q.  Can  you  tell  me  viiat  the  setup — the  physical 
setup — of  the  warehouse  was? 

A.     The  enclosure. 

Q.     Yes. 

A.  It  was  a  tin  l^uilding  which  consisted  of  6400 
square  feet. 

Q.     Were  there  any  other  buildings? 

A.     There  was  a  building:  to  the  annex  of  the 
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building,  a  shed-roof  type  building,  open  face,  and 
under  the  warehouse  arrangement  I  think  we  had 
30  to  60  feet  on  three  sides  of  the  building  for 
storage,  in  addition  to  that,  and  for  handling  and 
sorting  lumber. 

Q.  Was  the  total  amount  of  the  storage  space, 
including  the  outside  building,  under  the  warehouse 
arrangement?  A.     Yes. 

Q.  I  think  you  testified  as  to  any  merchandise 
that  might  have  been  on  hand  at  the  time  Mr. 
Ramsey  was  in  San  Jose  in  the  latter  part  of  Sep- 
tember. Could  you  clarify  that  for  me?  Could 
there  have  been  any  merchandise  in  the  warehouse 
which  was  not  examinable  hy  Mr.  Ramsey?  [324] 

A.  I  personally  showed  Mr.  Ramsey  all  the  stock 
in  trade  in  the  w^arehouse,  in  the  warehouse  during 
that  week. 

Q.  You  further  testified  that  Mr.  Ramsey  looked 
at  the  warehouse  receipts,  is  that  correct? 

The  Court:    Warehouse  what? 

Mr.  R.  N.  Jacobs:     Warehouse  receipts. 

Q.     Is  that  correct  ? 

A.  If  he  didn't  look  at  them,  Mr.  Jacobs,  he 
certainly  had  access  to  them,  both  from  ours  and 
from  their  own  records,  which  they  had  copies  of 
themselves. 

Q.  Was  there  any  merchandise  in  the  warehouse 
that  was  not  under  warehouse  receipt  as  of  that 
time  ?  I  am  referring  to  the  latter  jDart  of  Septem- 
ber when  Mr.  Ramsey  was  in 

A.     If  there  was  any,  it  was  awfully  minute.    It 
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might  be,  as  I  said  there  to  Mr.   Shapro,  two  or 

three   himdred   dollars   in   various   little   doors   or 

plywood   that   was — ]3ut   that   would   be    the    only 

thing. 

Q.  Was  there  any  stock  in  trade  located  outside 
of  the  warehouse,  in  front  or  in  back,  which  would 
not  have  been  within  the  warehouse  setup? 

A.  There  was  some  low-grade  pine  that  we  had 
had  from  the  first  shipment,  as  I  recall,  from  Ukiah 
Pine  Company,  which  was  shipped  by  Twin  City, 
in  the  back  under  the  shed  at  that  time,  yes. 

Q.  Was  that  A^ithin  the  warehouse  as  it  had 
been  set  up?  [325] 

A.     It  was  still  covered  by  warehouse  receipts. 

Q.  Was  there  any  stock  in  trade  located  in  front 
of  the  warehouse  that  may  have  just  come  in  on  a 
shipment  ? 

A.  I  don't  believe  so,  because  our  agreement 
called  for  all  purchases  through  Twin  City  and 
they  had  cut  off  shipments  in  August,  if  I  recall. 

Q.  Will  you  clarify  what  you  just  said  about 
"our  agreement  with  Twin  City"  as  calling  for 
purchasing  solely  from  Twin  City — I  believe  that  is 
the  essence  of  the  statement? 

A.     That  is  correct. 

Q.     Would  you  clarify  that  for  the  Court? 

A.  In  entering  into  the  agreement  in  May  with 
Mr.  Hunter,  Mr.  Hodes  and  I  had  agreed  that  any 
purchases  made  by  Pine  Supply  Company  would 
be  through  Twin  City  Lumber  Company. 
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Q.  Was  that  part  of  the  agreement  carried  out 
by  you? 

A.  Outside  of  LCL  shipment  and — I  mean  LCL, 
less  than  carload — and  maybe  a  few  doors  or  a 
piece  of  plywood  here  and  there. 

Q.  Did  that  amount  to  any  substantial  pur- 
chases ? 

A.  Not  even  one  per  cent  of  the  entire  gross 
business. 

Q.  Was  there  any  of  that  merchandise  pur- 
chased by  those  means  on  hand  as  of  September, 
the  latter  part  of  September? 

A.  To  the  best  of  my  recollection  there  were  a 
few  pieces  of  plywood,  maybe  'five  or  six,  and  a  few 
doors,  but  it  wouldn't  exceed  two  or  three  hundred 
dollars  at  the  most.  [326] 

Q.  You  further  stated  that  you  did  not  receive 
any  deliveries  after  August,  of  merchandise,  is  that 
correct  ? 

A.  Not  from  Twin  City  Company  or  anyone 
else,  as  I  recall. 

Q.     Why  was  that? 

A.  I  had  given  my  word  to  Mr.  Hunter  in  the 
elevator  at  their  office  that — he  asked  me  to  prom- 
ise that  I  would  not  make  any  further  jDurchases 
from  anyone  else  because  they  were  holding  up  all 
further  shipments  until  this  thing  was  settled. 

Q.  Could  you  explain  what  you  mean  by  Mr. 
Hunter  stated  to  you  at  the  elevator  outside  of 
their  office — when  was  that? 
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A.  TVe  had  left  Mr.  Hunter's  office  and  I 
think 

Q.     What  occasion  was  that? 

A.  This  was  the  occasions  that  Mr.  Banm  and 
I  had  gone  up  there  and  proposed  a  long-time  pay- 
off on  a  note  proi)osition  with  Mr.  Himter. 

Q.     Was  that  some  time  in  August? 

A.     Some  time  in  August. 

Q.     Can  5'ou  place  it  where  it  was  in  August? 

A.     What  day? 

Q.     Yes.  A.     No,  I  couldn't,  Mr.  Jacobs. 

Q.  You  had  a  conversation  with  Mr.  Himter  in 
Twin  City  offices  in  San  Francisco  ?  [327] 

A.     That  is  correct. 

Q.  And  was  it  after  that  conversation  had  ceased 
that  you  left  the  office,  is  that  correct  ? 

A.  We  started  to  leave  the  building  and  I  think 
it  came  as  an  afterthought  to  Mr.  Hunter,  and  as 
we  were  stepping  into  the  elevator  he  came  out  the 
door  and  asked  me  to  step  out  and  he  talked  to  me 
and  he  asked  me  in  his  own  words  if  I  would  prom- 
ise not  to  buy  merchandise  from  anyone  else  until 
this  thing  was  settled,  which  I  did. 

Q.  You  stated  that  was  part  of  your  agreement 
prior  to  this  time.  Was  he  aware  of  the  fact  that 
you  had  purchased  any  merchandise  from  anyone 
else? 

A.  Perhaps  not,  Mr.  Himter.  But  I  had  made  it 
known  to  Mr.  Collins  and  Mr.  Ramsey  upon  occa- 
sions. 

Q.     Plow  had  you  done  that? 
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A.  In  person.  We  had  ordered  doors  and  we 
were  picking  them  up  and  we  had  them  sold. 

(Thereupon  an  adjournment  was  taken  until 
the  hour  of  2:00  o'clock  p.m.  of  this  day.) 

Wednesday,  November  23,  1955 
2:00  P.M. 

Mr.  Shapro:  If  your  Honor  please,  for  the  rec- 
ord, in  consideration  of  a  stipulation  with  counsel 
for  the  opposing  parties,  that  the  records  of  Mr. 
Elliff,  to  which  reference  was  made  by  the  witness 
Baum  yesterday  as  having  been  exhibited  to  Mr. 
Ramsey,  either  at  a  meeting  or  at  the  end  of  a 
series  of  meeetings  in  a  week  in  the  latter  part  of 
September,  1953,  were  of  considerable  bulk,  we  on 
behalf  of  the  defendants,  are  willing  to  withdraw 
our  request  for  the  production  by  the  witness,  by 
me,  and  by  the  plaintiff,  of  the  records  to  which  he 
referred  in  testimony  the  other  day. 

Mr.  R.  N.  Jacobs:  We  will  stipulate  for  the 
trustee  plaintiff  that  the  records  that  were  referred 
to  by  Mr.  Baum — I  think  this  will  cover  it,  counsel 
— the  records  that  were  referred  to  by  Mr.  Baum 
in  his  testimony  were  extremely  bulky  and  volumi- 
nous. 

Mr.  Shapro:    Correct. 

Mr.  R.  N.  Jacobs:  We  will  so  stipulate  for  the 
defendant  and  cross-complainant  Pearl  K.  Lannin. 

GEORGE  F.  ELLIFF 

resimied,  previously  sworn. 

Further  Redirect  Examination — (Continued) 
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Q.  (By  Mr.  R.  N.  Jacobs)  :  Mr.  Elliff,  I  be- 
lieve we  were  discussing  when  it  came  time  for  the 
noon  recess  the  fact  [329]  Mr.  Hunter  had  said  to 
you  at  the  elevator  outside  of  his  ofiice  in  San  Fran- 
cisco, that:  "George,  I  want  you  to  jDromise  not  to 
get  any  merchandise  from  anyone  but  me."  Is  that 
substantially  correct  ? 

Mr.  Shapro:  Until  all  of  this  was  straightened 
out. 

Q.  (By  Mr.  R.  N.  Jacobs) :  Bid  you  add,  ''Un- 
til all  of  this  was  straightened  out'"? 

A.     That  is  correct. 

Q.  You  also  testified  that  at  the  May  meeting 
with  Mr.  Hunter  you  had  agreed  with  Mr.  Hunter 
and  he  had  agreed  with  you  that  you  would  accept 
no  other  merchandise  but  that  merchandise  shipped 
to  you  by  the  Twin  City  Lumber  Company,  is  that 
correct?  A.     That  is  correct. 

Q.  Bid  you  accept  any  other  merchandise  ex- 
cept the  little  pieces  that  you  mentioned,  plywood 
and  door  jambs  that  did  not  amount  to  more  than 
a  few  hundred  dollars? 

A.     Not  up  until  that  time,  no. 

Q.  Was  there  any  conversation  that  took  place 
in  Mr.  Hunter's  office  that  you  can  recollect  that 
would  have  caused  Mr.  Hunter  to  come  out  and  say 
that  to  you? 

Mr.  Shapro:  If  your  Honor  please,  I  am  going 
to  object  to  that  as  argumentative  and  calling  for 
the  conclusion  of  the  witness. 

The  Court:    I  think  it  does,  counsel.  [330] 
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Mr.  R.  N.  Jacobs:  All  right,  I  will  rephrase  my 
question,  your  Honor. 

Q.  Did  you  have  any  conversation  in  Mr.  Hunt- 
er's office  regarding  purchasing  merchandise  from 
anyone  else? 

A.     I  believe  we  did,  sir,  yes. 

Q.  Can  you  tell  us  what  the  substance  of  that 
conversation  ? 

Mr.  Shapro:  Time,  place  and  parties  present, 
please. 

The  Court:  It  was  in  the  office  in  San  Fran- 
cisco in  the  same  meeting  you  are  talking  about? 

Mr.  R.  N.  Jacobs:  This  is  continuing  that  ques- 
tion. 

Mr.  Shapro:    The  May  meeting? 

The  Witness:    August. 

Mr.  R.  N.  Jacobs:  The  August  meeting  in  San 
Francisco. 

A.  My  chief  complaint  as  to  why  the  business 
had  not  flourished  as  we  had  anticipated  was  the 
lack  of  a  steady  source  of  supply  of  the  materials 
that  I  had  requested,  of  the  materials  that  we  had 
agreed  on  in  May,  and  it  was  the  general  com- 
plaint on  my  part  that  I  was  very  unsatisfied  with 
the  reaction  of  the  Twin  City  Lumber  Company  as 
a  whole,  and  I  think — I  am  sure  I  made  the  state- 
ment at  that  time  that  I  was  so  dissatisfied,  if  I 
had  the  means  to  pull  out  of  this  deal,  I  would,  for 
the  sake  of  the  business  and  the  satisfaction  that 
I  could  prove  to  them  that  it  could  make  more 
money  than  it  had  been  capable  of  doing,  due  to 
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the  fact  that  we  were  so  strangled  by  their  restric- 
tions and  always  being  cut  off,  [331]  which  prob- 
ably brought  about  this  statement  by  Mr.  Hunter 
when  he  came  up  and  said,  "George,  I  want  you 
to  promise  me  not  to  buy  anything  from  anybody 
else." 

Q.  Did  you  buy  anything  from  anyone  else  after 
that  conversation  up  to  the  time  of  the  October 
transaction?  A.     No,  sir,  I  did  not. 

Q.  Mr.  Elliif,  I  am  going  to  ask  you  to  go 
back  a  long  period  of  time,  and  I  understand  your 
recollection  will  probably  be  rather  vague,  but  if 
you  can,  tell  us  in  as  close  as  possible  words,  what 
was  said  at  the  transaction  that  I  am  going  to  men- 
tion. The  Court  will  appreciate  it. 

Did  you  have  any  conversations  with  anyone  in 
connection  with  Twin  City  Lumber  Company  or 
Twin  City  Company  regarding  your  financial  af- 
fairs ? 

Mr.  Shapro:    What  was  that? 

Q.  (By  Mr.  R.  N.  Jacobs) :  Did  you  have  any 
conversations  in  regard  to  your  financial  affairs 
with  anyone  who  was  connected  with  the  Twin  City 
Lumber  Company  or  the  Twin  City  Company? 

Mr.  Shapro:  If  your  Honor  please,  I  object  to 
that  question  as  l^eing  entirely  too  general. 

The  Court :    He  can  answer  yes  or  no  to  that. 

The  Witness :    I  will  have  to  answer  yes. 

Q.  (By  Mr.  R.  N.  Jacobs) :  Did  you  have  a 
conversation  some  time  in  1952  with  a  man  by  the 
name  of  Collins?  [332]  A.    I  did. 
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Q.  Was  that  the  same  Collins  you  have  men- 
tioned previously  in  your  testimony? 

A.    Mr.  Howard  A.  Collins,  yes. 

Q.     When  did  that  conversation  take  place? 

A.  That  I  can  remember  very  well.  It  was  Hal- 
loween Day,  1952,  October  31st,  in  other  words. 

Q.  Where  did  that  conversation  take  place  and 
who  was  present? 

A.  He  and  I,  and  it  took  place  between  San 
Mateo,  California,  and  Madera,  and  from  Madera 
back  to  San  Mateo. 

Q.    Were  you  traveling  in  an  automobile? 

A.    Yes. 

Q.  Can  you  tell  us  substantially  that  part  of  the 
conversation  that  you  had  on  that  occasion  with 
Mr.  Collins  relating  to  your  financial  affairs  at  that 
time? 

A.  We  discussed  pretty  openly  my  financial  af- 
fairs as  Hac,  as  I  referred  to  him,  I  considered 
was  a  good  friend  of  mine,  and  he  had  some  marital 
difficulties  about  that  time  and  he  openly  discussed 
those,  and  I  openly  discussed  my  affairs,  and  the 
indebtedness  I  had  with  Coast  Range  Lumber  Com- 
pany, which  he  was  quite  aware  of,  because  he  had 
been  the  instigator,  the  connection  between  John 
Hunter  and  myself  in  the  beginning,  and  I  told 
him  it  had  broke  me,  which  he  was  quite  aware  of, 
anyway,  and  I  was  quite  in  debt  and  was  [333] 
having  a  lot  of  financial  trouble  otherwise. 

Q.  Did  you  tell  him  the  amount  of  indebtedness 
of  Coast  Range  Lumber  Company  at  that  time? 
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A.     I  am  quite  sure  I  did,  yes,  sir. 

Q.    What  was  that  amount? 

A.     It  was  in  the  neighborhood  of  $70,000.00. 

The  Court:     How  much? 

A.     $70,000.00. 

Q.  Do  I  understand  vou  then  told  him  you  were 
indebted  to  Coast  Range  for  $70,000.00? 

A.  Coast  Range  was  indebted  for  $70,000.00,  of 
which  I  was  only  responsible  for  one-sixth  of  that 
amount. 

Q.  (By  Mr.  R.  N.  Jacobs)  :  Did  you  tell  him  at 
that  time  that  you  were  responsible  for  one-sixth  of 
that  indebtedness.  A.     I  think  so. 

Q.  Did  you  tell  him  alDout  any  other  indebted- 
ness that  you  had  at  that  time? 

A.  Yes,  I  was  ver}^  much  concerned  at  that 
time  about  this  note  that  I  owed  at  the  Bank  of 
America  because  they  were  putting  a  bit  of  pres- 
sure on  me,  which  vras  a  personal  responsibility  to 
me  and  to  my  mother-in-law,  Mrs.  Lannin. 

Q.     What  was  the  amount  of  that  note? 

A.     $5,000.00  at  that  time. 

Q.     Did  you  tell  him  the  amount  of  that  note? 

A.     I  think  so,  yes.  [334] 

Q.  Did  you  tell  him  what  connection  your 
mother-in-law  had  with  that  note?  A.    Yes. 

Q.     What  was  that  connection? 

A.     She  had  co-signed  it. 

Q.  Any  other  indebtedness  that  you  discussed 
with  Mr.  Collins  at  that  time  ? 

A.     I  remember  I  was  having  trouble  with  the 
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Veterans  Adixdnistration  over  this  house.  I  remem- 
ber telling  him  about  that.  I  was  about  to  lose  the 
house  I  was  living  in. 

Q.     What  did  you  tell  him  in  that  regard? 

A.  I  told  him  I  was  delinquent  in  payments 
and  they  were  about  to  foreclose  on  it. 

Q.  Did  you  have  any  discussion  with  Mr.  Col- 
lions  at  that  time  regarding  your  assets,  what  you 
owned?  A.     Yes,  I  did,  yes. 

Q.     Did  you  tell  him  what  you  owned? 

A.  I  told  him  I  was  trying  my  best  to  sell  these 
lots  which  I  had  on  Mount  Hamilton  Road,  of 
which  I  had  three  acres  at  that  time. 

Q.  Did  you  tell  him  essentially  what  those  lots 
were  composed  of? 

A.     I  don't  know  whether  I  did  or  not. 

Q.  Did  you  discuss  the  value  of  the  lots  with 
him  at  all? 

A.  I  do  recall,  I  think,  telling  him  that  it  had 
increased  [335]  a  great  deal  since  I  bought  them, 
because  I  bought  them  early  in  1947,  and  real  es- 
tate had  continued  to  climb  in  value  up  there. 

Q.  Did  you  tell  him  what  that  increase  amounted 
to  or  what  the  value  of  them  was  after  the  in- 
crease ? 

A.     I  could  have.  I  don't  know.  I  could  have,  yes. 

Q.  What  was  the  first  contact  you  had  with  Mr. 
Hunter?  A.    My  first  contact? 

Q.    Yes. 

A.  Was  in  the  spring  of  1951  at  the  Fairmont 
Hotel  here  in  San  Francisco. 
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Q.  Was  that  in  regard  to  the  Coast  Range  Lum- 
ber Company?  A.     It  was,  yes. 

Q.  Going  back  one  moment  to  Mr.  Collins,  did 
you  and  Mr.  Collins  discuss  any  financial  dealings 
between  Twin  City  Lumber  Company  and  any  busi- 
ness which  you  were  connected  with  at  the  time  of 
this  conversation  that  you  just  related? 

The  Court:    What  conversation? 

Mr.  R.  N.  Jacobs:    The  conversation 

The  Court:    1952? 

Mr.  R.  ¥.  Jacobs:    Yes. 

A.  I  told  him  that  we,  meaning  Mr.  Hodes  and 
I,  were  going  to  form  a  partnership  the  following 
day,  which  would  have  been  November  1st,  in 
Abbott-Lane  Pine  Supply.  He  had  been  aware  of 
it,  because  I  had  had  conversations  over  the  phone 
[336]  with  him,  and  that  was  the  reason  we  made 
this  trip  this  particular  day  was  to  buy  some  pine. 
I  told  him  what  we  had  in  mind,  yes. 

Q.  Subsequent  to  that,  did  any  negotiations  take 
place  between  the  partnership  and  Twin  City  Lum- 
ber Company?  A.     It  did,  yes. 

Q.  As  a  matter  of  fact,  Mr.  Elliff,  you  and  Mr. 
Collins  had  a  meeting  with  Mr.  Llodes  upon  your 
return  from  this  trip  in  1952,  is  that  not  correct  ? 

A.    We  did,  at  Mr.  Hodes'  home  in  San  Mateo. 

Q.  What  was  the  conversation  generally  about 
at  that  meeting? 

A.  Mr.  Collins — he  was  very  interested  in  what 
we  were  going  to  do  down  there  in  the  way  of  sell- 
ing pine  lumber. 
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The  Court:    Mr.  Collins  was  what? 

The  Witness:  Was  interested  in  what  we  were 
going  to  do  in  the  way  of  selling  pine  lumber  in 
LCL  shipments,  less  than  carload.  He  felt  there 
was  a  definite  need.  He  expressed  that  opinion.  He 
was  interested  in  selling  us  lumber  and  we  discussed 
things  on  a  long-time  program. 

Q.  Was  he  interested  at  this  meeting  in  Mr. 
Hodes'  financial  condition? 

A.     Yes,  I  would  say  he  was. 

Q.  How  was  this  interest  expressed  in  conver- 
sation ? 

A.     He  asked  about  his  financial  position.  [337] 

Q.    What  was  he  told  by  Mr.  Hodes? 

A.  Mr.  Hodes,  I  remember  telling  him  about 
the  age  of  Abbot  Lane  Company,  Inc.,  which  he 
owned  in  Portland  and  brought  to  California,  a 
sole  ownership,  and  I  told  him  the  rating  it  carried 
in  Dun  and  Bradstreet,  which  was  substantial,  and 
that  was  about  the  important  factors  of  it,  the 
highlights. 

Q.  Was  there  any  discussion  at  this  meeting  at 
Mr.  Hodes'  house  regarding  your  financial  respon- 
sibility in  this  Hodes-Elliff  partnership  ? 

A.  I  think  Hodes  said  he  was  going  to  supply 
the  money  and  I  Avas  going  to  do  the  work.  I  think 
that  is  about  what  it  amounted  to. 

Q.  I  believe  you  testified,  Mr.  Elliff,  that  Mr. 
Hunter  and  you  were  present  at  a  meeting  in  San 
Francisco  relative  to  Abbott  Lane  —  I  mean  the 
Coast  Range  Lumber  Company,  is  that  correct? 
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A.    We  were. 

Q.  Who  else  was  present  at  that  meeting,  where 
was  it  held,  and  about  what  time? 

A.  About  nine  o'clock  in  the  morning  in  the 
lobby  of  the  Fairmont  Hotel,  and  Mr.  Clements, 
Mr.  Sullivan,  Mr.  Charles  Lannin,  Mr.  Collins, 
John  Hunter  and  myself. 

The  Court:    When  was  this? 

The  Witness:    This  is  in  the  Spring  of  1951. 

The  Court:  Aren't  we  going  pretty  far  back, 
counsel,  in  talking  about  what  happened  in  1951? 

Mr.  Jacobs:  Your  Honor,  the  purpose  of  this 
is  to  show  that  the  Twin  City  Company  and  Twin 
City  Lumber  Company  were  conversant  for  a  long 
time  back  with  the  financial  affairs  of  Mr.  Elliff. 
I  believe  it  is  important  in  showing  that  knowledge 
in  connection  with  the  allegation  of  fraud.  I  am 
going  to  connect  this  now  to  the  i:)resent  time,  to 
show  how  far  it  did  go  back  and  how  long  it  con- 
tinued. 

The  Court:  That  is  long  before  the  present  Pine 
Supply  Company  Avas  formed,  wasn't  it? 

Mr.  Jacobs:  I  will  shorten  as  much  as  possible 
any  questions  relating  to  that  far  back  and  bring 
us  up  to  the  present  time. 

Q.  At  that  time,  at  that  meeting,  was  there  a 
discussion  of  the  financial  affairs  of  the  Coast 
Range  Lumber  Comx)any?  A.     Yes. 

Q.  And  was  Mr.  Hunter  told  what  the  financial 
affairs  were?  A.     Yes. 

Q.     He  was  told  what  the  financial  condition  of 
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the  Coast  Range  Company  was?  A.    Yes. 

Q.  What  was  it?  What  was  the  financial  condi- 
tion of  the  Coast  Range  Lumber  Company? 

A.     Critical.  [339] 

Q.  When  you  say  critical  what  do  you  mean? 
In  dollars  and  cents  or  what  were  the  excess  of 
liabilities  over  the  assets  of  the  Coast  Range  Lum- 
ber Company  at  that  time? 

A.     It  was  all  liabilities  at  that  time. 

Q.     What  was  the  extent  of  the  liabilities? 

A.     $120,000.00. 

Q.  Did  you  have  occasion  to  have  any  conver- 
sations with  Mr.  Hunter  at  a  later  date  than  this 
regarding  the  liabilities  of  Coast  Range  Lumber 
Company  and  your  proportion  of  those  liabilities? 

A.    Yes. 

Q.  Did  you  have  a  conversation  with  Mr.  Hunt- 
er in  this  regard  in  the  early  Spring  of  1953?  Or 
if  not,  when  was  the  first  conversation  held  after 
this ■  A.     1952,  I  believe. 

Q.  Did  you  hold  various  conversations  with  Mr. 
Hunter  in  1952  in  this  regard  ? 

A.     1951  and  1952,  yes. 

Q.  When  did  the  affairs  of  the  Coast  Range 
Lumber  Company  wind  up? 

A.     In  the  Spring  of  1952. 

Q,     In  the  Spring  of  1952?  A.     Yes. 

Q.  Did  Mr.  Hunter  have  any  business  dealings 
as  Twin  City  Lumber  Company  or  as  Twin  City 
Company  with  this  corporation?  [340] 

A.     They  did. 
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Q.  Did  the  corporation  owe  the  Twin  City  Lum- 
ber Company  or  the  Twin  City  Company  any 
money  ? 

A.  Coast  Range  owed  Twin  City  Lmnber  Com- 
pany from  October,  1951  until  around  April  or 
May  of  1952  in  the  neighborhood  of  $20,000.00. 

Q.    Was  this  a  secured  indebtedness? 

A.  As  far  as  Mr.  Hunter  was  concerned  it  was 
secured  by  lumber,  yes. 

Q.  Did  you  have  occasion  to  be  in  the  Long 
Beach  area  to  sell  some  of  this  lumber  of  the  Twin 
City  Company,  that  the  Twin  City  Company  had 
sent  to  the  corporation  known  as  the  Coast  Range 
Lmnber  Company?  A.    Yes. 

Q.     "When  was  this? 

A.  From  October  to  April  or  May  of  the  fol- 
lowing year  I  was  there  almost  once  a  week. 

Q.    What  year  was  that?  A.     1951  and  1952. 

The  Court:    Was  where  once  a  week? 

The  Witness:  In  Los  Angeles,  in  Mr.  Himter's 
office;  I  may  state  on  an  average  of  once  a  week. 

Q.  (By  Mr.  Jacobs)  :  During  this  time  did  Mr. 
Hunter  ever  express  any  knowledge  of  your  finan- 
cial affairs,  your  private  financial  affairs?   [341] 

A.    Did  he  express? 

Q.     Yes.  Tust  answer  it  yes  or  no.  A.    Yes. 

Q.  Did  he  discuss  with  you  any  particular  finan- 
cial indebtedness  which  you  had?  A.     I  did. 

Q.    You  did?  A.    I  did. 

Q.    What  did  you  tell  him? 
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Mr.  Shapro :  When,  where  and  who  was  present, 
please  ? 

Q.  (By  Mr.  Jacobs)  :  When  did  these  conversa- 
tions take  place,  where,  and  who  was  present? 

A.  In  the  year  1952  sometime,  early  Spring,  I 
would  say,  in  the  Spring  of  1952. 

Q.     Where  were  the  conversations  held  ? 

A.  In  Mr.  Hunter's  office  on  Beverly  Drive, 
Beverly  Hills,  California. 

Q.    And  who  was  present  at  those  conversations? 

A.  The  one  I  have  the  nearest  recollection  of, 
there  was  just  Mr.  Hunter  and  myself. 

Q.  And  you  said  that  you  told  him  something 
of  your  financial  affairs.  What  did  you  tell  him? 

A.  I  told  him  how  broke  I  was  over  this  Coast 
Range  Lumber  Company  and  what  expense  I  had 
gone  to  to  clean  this  wj)  for  him  personally,  which 
I  hoped  he  appreciated.  [342] 

Q.     Did  you  mention  any  figures? 

A.     Yes,  I  think  I  did. 

Q.     What  were  the  figures  you  mentioned? 

A.  Around  $20,000.00  that  I  either  had  invested 
or  owed. 

Q.     Did  you  tell  him  what  you  owed? 

A.  I  remember  stating  the  note  that  bothered 
me  a  great  deal. 

Q.    What  note  is  that  that  you  have  reference  to  ? 

A.  The  note  of  the  Bank  of  America  that  Mrs. 
Lannin  had  secured. 

Q.     How  much  was  that  note? 

A.     $5,000.00. 
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Q.  Did  you  tell  him  anything  about  your  obli- 
gation on  the  Coast  Range  indebtedness? 

A.     Yes,  I  did. 

Q.  Did  you  tell  him  how  much  that  was  at  that 
time  1  A.     Yes. 

Q.     What  was  it? 

A.  One-sixth  of  what  was  owed  by  the  corpora- 
tion. 

Q.  Can  you  break  that  into  how  much  it  was 
for  you? 

A.  What  is  one-sixth  of  $70,000.00?  That  is 
about  what  it  was. 

Mr.  Shapro:    $11,333.00. 

The  Court:  Was  this  a  corporation,  the  Coast 
Range  ? 

The  ¥7itness:  Yes,  but  the  indebtedness  I  was 
worried  [343]  about  Avas  secured  by  bank  notes, 
not  as  a  corporation,  but  as  an  individual. 

Q.  (By  Mr.  Jacobs) :  Did  you  have  occasion 
to  have  a  conversation  with  Mr.  Hunter  in  May 
of  1953?  A.    Yes. 

Q.  Where  was  this  conversation  held,  who  was 
present,  and  if  you  can,  please 

A.  My  memory  is  vague  but  I  think  I  had  one 
prior  to  the  setting  up  of  the  warehouse,  which 
took  place  on  May  3rd. 

Q,     Where  Avas  this  held? 

The  Court:    That  is  1953? 

The  Witness :  1953.  I  know  there  were  numerous 
phone  calls  in  April  over  this  matter,  but  the  one 
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that  is  definite  in  my  mind  is  the  Sunday  that  I 

spent  at  his  home  on  May  3rd,  1953. 

Q.     (By  Mr.  Jacobs):    Who  was  present? 

A.    Mrs.  Hmiter,  Mr.  Collins  and  Miss  Brown, 
John  Groves,  John  Hunter  and  myself. 

Q.    During  this   conversation  were  your  finan- 
cial affairs  discussed?  A.     Yes. 

Q.     Did  you  tell  them  what  your  assets  were? 

A.    I  doubt  it. 

Q.     Did  you  tell  them  what  your  liabilities  were  ? 

A.     He  already  knew  them.  [344] 

Q.     Did  you  discuss  them?  A.     Briefly. 

Q.     What  did  you  tell  him  that  they  were? 

A.    Rather  what  he  told  me. 

Q.    What  did  he  tell  you  they  were? 

A.     He  said  he  was  basing  this,  doing  business 
on  Mr.  Hodes'  statement  as  Abbott  Pine  Supply. 

Q.     Did  he  tell  you  what  your  financial  standing 
was  as  of  that  time  as  far  as  he  was  concerned? 

A.     I  think  he  inquired  if  some  of  the  pressure 
was  off,  was  all,  Mr.  Jacobs. 

Q.    Did  you  not  discuss  any  indebtedness  that 
you  had  at  that  time? 

A.     I  do  remember  telling  him  the  bank  note  by 
that  time  I  had  reduced  a  thousand  dollars. 

Q.     To  a  thousand  dollars? 

A.     I  had  reduced  it  to  $4,000.00  from  $5,000.00. 

Q.     Did  you  tell  him  about  any  of  the  other  obli- 
gations which  you  had,  if  you  had  any? 

A.     Not  to  my  recollection. 

Q.     Did  he  tell  you  of  any  that  he  knew  of? 
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A.  No,  he  was  basing  the  business  on  my  ability 
to  get  out  and  sell  and  work,  in  which  he  had  a 
lot  of  confidence.  That  was  all. 

Q.  Subsequent  to  that  conversation  did  you  have 
any  further  [345]  conversations  with  Mr.  Hunter 
regarding  your  financial  affairs? 

A.  From  time  to  time  it  was  mentioned  over 
phone  calls  and  meetings  with  him,  yes. 

Q.  When  Avas  the  first  of  these  meetings  after 
this  May  3rd  meeting? 

A.  It  was  rather  a  phone  conversation  with  Mr. 
Hunter  over  the  dissolution  of  the  partnership  be- 
tween Hodes  and  myself. 

Q.     And  when  was  that  conversation  held? 

A.     In  and  around  May  28th  some  time. 

Q.    Where  did  you  receive  the  call? 

A.    I  phoned  him. 

Q.    You  phoned  him?  A.     Yes. 

Q.     Where  did  you  call  him? 

A.     I  called  him  in  Los  Angeles. 

Q.    What  was  the  conversation  substantially? 

A.  Well,  he  was  very  definite  that  he  could  not 
continue  Avith  myself  as  sole  owner  Avithout  any 
capital  to  Avork  on,  and  I  told  him  I  was  making 
CA'ery  arrangement  I  possibly  could  to  put  some- 
thing in  the  company  so  that  it  Avould  not  fold  up 
completely.  After  all,  I  Avas  stuck.  I  had  to  do 
something,  and  I  did  have  a  couple  of  things  in 
mind  that  I  outlined  to  him. 

Q.  Did  he  say  Avhy  he  could  not  continue  to 
operate  Avith  you  as  the  sole  oAvner?  [346] 
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A.     There  is  no  doubt  but  what  he  did,  yes. 

Q.     Do  you  remember  what  he  said? 

A.     He  said,  "George,  you  don't  have  anything." 

Q.     He  said,  ' 'George,  you  don't  have  anything'"? 

A.  Well,  ''From  what  you  told  me  you  don't 
have  anything."  Let  us  x)ut  it  that  way. 

Q.    He  said  that  ?  A.     Yes,  he  did. 

Q.  When  was  the  next  conversation  you  had 
with  Mr.  Hunter  in  regard  to  your  financial  affairs  ? 

A.  The  pertinent  one  was  when  I  borrowed 
$7,000.00  to  jnit  into  the  business..  I  called  him  and 
told  him  I  had  made  arrangements  to  put  $7,000.00 
in,  which  I  thought  would  carry  my  percentage, 
which  he  was  concerned  about,  of  the  thirty  per  cent 
that  I  had  to  pay  upon  receipt  of  the  material  into 
the  warehouse. 

Q.    When  was  this  conversation? 

A.     In  June. 

Q.     Was  this  also  a  telephone  conversation? 

A.    Yes. 

Q.     Did  you  tell  him  where  you  got  the  $7,000.00? 

A.     I  did. 

Q.  Where  did  you  tell  him  that  you  had  got- 
ten it? 

A.  I  told  him  I  was  able  to  borrow  $7,000.00 
from  my  mother-in-law,  Mrs.  Pearl  K.  Lannin. 

Q.  Was  there  any  other  discussion  in  that  par- 
ticular telephone  conversation  regarding  any  other 
of  the  financial  affairs  of  yours  ? 

A.    I  don't  believe  so. 
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Q.  TVere  there  any  other  conversations  after 
that  one  regarding  your  financial  affairs? 

A.     Every  time  I  became  delinquent. 

Q.     How  often  would  you  become  delinciuent? 

A.  Well,  I  think  the  next  time  that  it  got  seri- 
ous was  in  the  latter  part  of  July  or  August.  It 
seemed  like  monthly  we  were  in  a  state  of  critical 
need  of  money? 

Q.  In  your  dealings  with  Twin  City  Company 
as  Pine  Sui^ply  Company  what  were  the  tenns  that 
you  received  shipments  on? 

Mr.  Shapro :  I  will  submit,  if  your  Honor  please, 
that  the  document  is  in  evidence,  the  invoice,  that 
is  the  best  evidence  of  the  terms.  The  terms  on 
which  they  were  made  are  specified  in  the  ware- 
house agreement  of  May  4th,  which  is  in  evidence. 

Q.  (By  Mr.  Jacobs) :  I  show  you  plaintiff's 
Exhibit  4  and  call  your  attention  to  the  note  that 
says  thirty  per  cent  cash  advance  ten  days  after 
receipt 

A.  Balance  in  accordance  with  warehouse  agree- 
ment. 

Q.  Did  you  live  up  to  the  terms  of  this  agree- 
ment? 

A.     "When  it  was  possible  I  did. 

Q.  Were  your  payments  made  according  to  this 
within  the  time  called  for?  [348] 

A.     Seldom  ])ut  frequently. 

Q.     I  do  not  understand  your  answer. 

A.  When  I  had  the  money  I  lived  up  to  the 
agreement. 
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Q.  How  often  did  you  make  the  payments  ac- 
cording to  this  that  you  have  just  read? 

A.  I  couldn't  answer  that  question  without  look- 
ing at  the  books. 

Q.  To  the  best  of  your  recollection  were  you 
often  behind  in  your  XDayments? 

A.  More  times  behind  than  on  time  I  would 
say,  yes. 

Q.     How  far  behind  were  you? 

Mr.  Shapro :  I  submit,  if  your  Honor  please,  the 
records  are  the  best  evidence.  They  show  the  dates 
they  were  due,  they  show  the  dates  they  were  paid. 
In  fact,  that  is  the  same  objection  that  was  made 
when  I  asked  the  same  question  by  Mr.  Huntington 
Jacobs  this  morning. 

The  Court:    I  think  so,  counsel. 

Q.  (By  Mr.  Jacobs)  :  TVhen  Mr.  Hunter  would 
call  you  in  regard  to  your  delinquent  payments,  as 
you  mentioned  did  you  receive  conversations  in  that 
regard,  v\'ould  he  mention  anything  about  your 
financial  affairs?  A.    Yes. 

Q.  Can  you  place  in  time  any  of  these  telephone 
conversations?  [349] 

A.  They  were  so  numerous,  Mr.  Jacobs,  to  pin- 
point one  of  them 

Q.  Can  you  give  us  the  general  gist  of  what  he 
would  tell  you  in  these  telephone  conversations  re- 
garding your  financial  condition? 

A.  Half  the  time  he  did  not  make  sense,  he  was 
so  mad  that  you  could  not  understand  much  of  what 
he  was  saying  or  trying  to  say. 
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Q.  Did  you  get  the  general  idea  of  what  he 
was  trying  to  say?  A.     Yes. 

Q.     What  was  that  ? 

A.     He  was  wanting  money. 

Q.  These  conversations  all  took  place  prior  to 
October  of  1953,  is  that  correct  ? 

A.     Some  of  them  after  October,  too. 

Q.  Those  were  in  regard  to  the  purchases  you 
made  after  the  October  transaction,  the  ones  that 
you  referred  to  as  aft^r  October? 

A.  Or  requests,  as  I  recall  now.  The  request 
was  made  at  one  time  for  an  extension  of  time  on 
the  note.  That  was  a  violent  one,  too. 

Q.  So  he  also  called  you  in  regard  to  the  delin- 
quent payment  on  the  note? 

A.     No,  just  for  the  request  of  extension.   [350] 

Mr.  Shapro:    It  was  not  delinquent. 

Mr.  Jacobs:     I  stand  corrected.  Excuse  me. 

Q.  Around  the  time  of  this  October  transaction 
there  were  many  conversations  held  by  you,  Mr. 
Hunter,  Mr.  Ramsey,  Mr.  Baum  and  ]Mr.  Pasqui- 
nelli,  is  that  correct?  A.     Right. 

Q.  When  did  you  first  have  a  conversation  with 
Mrs.  Lannin  in  regard  to  the  guarantee  on  the 
note  ? 

A.  Either  the  Saturday  or  Sunday  morning, 
OctolDcr  4th,  I  believe. 

Q.  Where  did  that  conversation  take  place  and 
who  was  there? 

A.  My  wife,  Mrs.  Lannin  and  myself  in  Mrs. 
Lannin's  home  in  San  Jose. 
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Q.  Did  you  ask  Mrs.  Lannin  to  sign  as  guaran- 
tor on  the  note?  A.     I  did. 

The  Court:     What? 

The  Witness:     I  did. 

Q.  (By  Mr.  Jacobs)  :  Did  you  explain  to  her 
what  the  purpose  of  the  guarantee  was? 

Mr.  Shapro:  I  object  to  that,  if  your  Honor 
please,  on  the  ground  it  is  hearsay  and  not  binding 
upon  the  defendants.  There  is  nobody  representing 
the  defendants  and  ^Irs.  Lannin's  home  at  this  in- 
ter^dew. 

The  Court:     I  think  that  is  correct,  counsel. 

Mr.  Jacobs:  I  might  call  the  attention  of  the 
Court  that  the  evidence  should  be  admitted  as  to 
the  defendant  Lannin  because  Mrs.  Lannin  is  also 
a  defendant  in  this  case.  Mr.  Elliff  is  the  witness 
of  the  plaintiff  in  this  case. 

Mr.  Shapro:  Your  Honor,  here  we  have  the 
thing  that  I  spoke  about  when  this  case  started. 
Here  we  have  the  essence  of  what  I  chose  to  call 
a  conspiracy.  Here  we  have  a  defendant,  Mrs.  Lan- 
nin, named  in  this  suit  for  only  one  purpose:  to 
permit  this  gentleman  to  cross-examine  her  son-in- 
law.  There  is  no  relief  sought  as  against  Mrs.  Lan- 
nin by  the  x^laintiff  in  this  case  whatever.  I  chal- 
lenge counsel  to  show  there  is  any  sort  of  relief 
called  for  or  even  possible  as  against  Mrs.  Lannin 
on  behalf  of  the  plaintiff.  There  is  an  allegation 
in  the  complaint,  if  your  Honor  please,  that  her 
rights  to  the  security  remaining  in  the  warehouse 
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at  the  time   of  bankruptcy  might  be   affected  in 

this  matter. 

At  the  opening  of  this  case  coimsel  told  your 
Honor  that  in  the  meantime  that  has  been  adjudi- 
cated adversely  to  Mrs.  Lannin.  Therefore,  if  your 
Honor  please,  the  fiction  of  Mrs.  Lannin  being  a 
defendant  in  this  action  is  now  apparent  in  light 
of  the  observation  just  made  by  counsel,  and  I 
object  to  the  question  upon  the  ground  that  your 
Honor  has  already  sustained  it. 

Mr.  Huntington  Jacobs:  I  want  to  ])e  heard  if 
I  may.  Mrs.  Lannin  was  not  joined  as  a  defendant 
in  this  action  [352]  pursuant  to  any  conspiracy.  I 
have  said  that  before.  The  trustee  joined  Mrs.  Lan- 
nin because  she  was  a  party  to  this  transaction, 
apparently  a  necessary  party  to  this  suit. 

The  Court:     A  necessary  party  to  the  suit? 

Mr.  Jacobs:    Yes,  your  Honor. 

The  Court:    Why? 

Mr.  Jacobs:  Because  we  were  asking  that  this 
note  ])e  declared  void  and  that  a  guarantee  be  de- 
clared void,  and  I  believe  it  is  the  general  rule 
that  the  parties  to  a  transaction  who  are  or  are 
likely  to  be  affected  hy  the  Court's  determination, 
whether  iavora]3ly  or  unfavorably,  ought  to  be 
joined  as  parties  to  the  suit. 

It  is  perfectly  true,  as  counsel  says,  that  the 
matter  in  controversy  at  the  time  this  case  began 
(between  Mrs.  Lannin  and  the  trustee  has  been  de- 
termined by  a  final  order  in  the  bankruptcy  pro- 
ceeding. That  is  perfectly  true. 
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The  factSj  hoAvever,  still  do  remain  that  Mrs. 
Lannin  was  a  party  to  this  note,  I  mean  a  party  to 
this  guarantee,  and  still  is.  I  think  she  is  still  a 
proper  party,  although  perhax^s  not  now  a  neces- 
sary party.  That  is  the  only  observation  I  have  to 
make.  I  am  not  making  that  in  response  to  couii- 
sel's  objection,  but  I  am  taking  exception  to  his 
continued  allegation  that  there  is  any  conspiracy 
here  on  the  part  of  counsel  for  the  cross-complain- 
ant, myself,  because  there  is  none  and  there  never 
has  been  any.  [353] 

Mr.  Shapro:  If  your  I-Ionor  would  care  to  hear 
further  on  the  subject  I  would  be  glad  to  proceed 
further. 

The  Court:  Is  any  relief  asked  against  Mrs. 
Lannin  at  this  time? 

Mr.  Shapro:  N'o,  there  is  not,  except  relief  that 
would  affect  her  substantial  rights,  of  course. 

The  Court :  What  are  her  substantial  right  ?  Her 
right  to  pay  the  money? 

Mr.  Shapro:  That  is  it,  exactly,  your  Honor, 
her  right  to  x^ay  the  money. 

Mr.  Huntington  Jacobs:  It  Vv'Ould  not  adversely 
affect  her  rights,  your  Honor.  I  think  her  interest 
would  be  subserved  as  a  matter  of  actual  fact,  but 
I  do  not  think  it  proper  for  the  plaintiff  to  deter- 
mine whether  the  affect  upon  her  substantial  rights 
would  be  favorable  or  unfavorable. 

It  seems  to  me  that  if  they  are  to  be  affected 
at  all  she  should  be  a  party. 

However,  I  want  to  observe  that  the  bankrupt. 
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it  seems  to  me,  is  in  a  different  position.  His 
interests  are  naturally,  by  force  of  the  Bankruptcy 
Act,  liis  rights  have  been  transferred  by  operation 
of  law  to  the  trustee,  and  I  want  to  note  that  that 
is  the  reason  why  I  did  not  join  the  bankrupt  as 
a  party  defendant,  because  it  would  seem  to  me  to 
be  anomalous  to  recognize  him  as  having  any  inter- 
est adverse  to  the  trustee.  [354] 

I  did  not  think  that  he  did  have  any  interest 
that  could  be  affected  by  the  outcome  of  this  case, 
because  if  the  Twin  City  owes  any  claim  against 
him,  it  seems  to  me  it  is  very  clearly  a  claim  which 
should  be  asserted  in  the  bankruptcy  proceeding. 

The  Court:  Apparently  all  this  arises  by  reason 
of  what  they  are  trying  to  develop  happened  in  a 
conversation.  I  do  not  know  what  happened  as  yet 
])ut  I  am  going  to  admit  it  at  this  time  subject  to 
a  motion  to  strike  it  out  in  order  to  proceed  with 
the  matter.  All  you  are  asking  for  is  the  conversa- 
tion between  Mrs.  Lannin  and  Mr.  Elliff  and  his 
wife,  is  that  right? 

Mr.  Jacobs:    That  is  correct. 

The  Court:  All  right,  go  ahead,  counsel.  Let  us 
not  have  any  leading  questions  in  this  conversation, 
counsel.  You  can  ask  him  what  was  said  and  let  us 
get  it  that  way. 

Mr.  Jacobs:    All  right. 

Q.  Mr.  Ell  iff,  can  you  tell  the  Court  what  was 
said  by  the  various  parties  to  this  conversation  on 
this  date  that  you  just  mentioned  ? 
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Mr.  Sliapro:  Subject  to  the  same  objection,  your 
Honor. 

The  Court :  Yes.  It  will  ])e  stipulated  all  of  this 
is  received  subject  to  a  motion  to  strike. 

Mr.  Shapro:    Thank  you,  your  Honor. 

The  Witness :  I  went  to  Mrs.  Lannin  and  pleaded 
with  [355]  her,  and  that  is  exactly  the  way  I  feel 
about  it  and  felt 

The  Court:  Mr.  Elliff,  if  this  is  to  be  of  any 
value  to  me  I  have  to  hear  it. 

The  Witness:    I  am  sorry. 

The  Court:  I  am  doing  my  best  to  hear,  to 
listen,  but  I  miss  every  once  in  a  while  something 
you  say  and  I  want  to  hear  it  all. 

Mr.  Jacobs:  If  you  will  face  the  Court,  Mr. 
Elliff. 

The  Court:  The  last  I  heard,  you  said  you 
pleaded  with  her 

The  Witness:  I  pleaded  with  her  to  come  to  my 
rescue  and  get  me  out  from  under  this  pressure 
that  I  was  under  constantly  from  Twin  City,  and 
the  only  way  I  knew  how  to  continue  in  business 
was  to  get  out  from  under,  and  the  only  way  I 
could  get  out  from  under  was  to  give  them  sub- 
stantial security  in  a  note  or  pay  them  off  in  cash, 
which  they  would  only  give  me  two  alternatives 
to  do,  and  the  note  was  the  simplest  way  because 
it  involved  no  outlay  of  cash  at  that  time. 

She  thought  it  over  and  said,  "Yes."  I  don't 
know  whether  she  said  ^^Yes"  at  that  particular 
time  but  she  did  say  yes  after  due  investigation. 
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Q.  (By  Mr.  Jacobs)  :  Was  there  any  conversa- 
tion at  that  time  regarding  the  trust  agreement? 

Mr.  Shapro:  If  your  Honor  please,  we  have 
some  leading  questions.  [356] 

The  Court:  Counsel,  that  is  just  what  I  do  not 
want  to  get  into  is  leading  questions.  This  witness 
is  capable.  He  understands.  You  were  asked  what 
was  said  in  the  conversation.  Give  what  was  said, 
and  when  you  finish,  stop  and  we  will  go  on  to 
something  else. 

Mr.  Jacobs:    I  Avill  Vvithdraw  the  question. 

The  Court:  I  will  permit  you  to  ask  him  what 
else  was  said,  counsel,  and  then  have  him  tell  us, 
and  when  he  does,  that  stops  it. 

Q.  (By  Mr.  Jacobs) :  What  else  was  said  at 
this  conversation,  Mr.  Elliff? 

A.  I  mentioned  that  we  could  work  out  some- 
thing to  protect  her  in  the  form  of  warehouse  re- 
ceipts which  we  already  had,  we  could  transfer 
over,  in  which  she  would  have  the  same  rights  as 
Mr.  Hunter  had,  and  that  was  her  security  in  a 
sense  for  signing  the  note. 

Q.    Was  anything  else  said? 

A.    Not  of  importance  to  the  Court,  no. 

Q.  Did  you  have  any  other  conversation  with 
Mrs.  Lannin  in  regard  to  this  October  transaction? 

A.    Yes. 

Mr.  Shapro:    Before  October? 

Mr.  Jacobs:    Before  October. 

Q.  Before  the  trust  agreement  and  the  note  were 
signed.  A.     Yes.  [357] 
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Q.  When  was  that  conversation  held,  where,  and 
who  was  present? 

A.  On  the  morning  of  October  8th  in  Mr.  Pas- 
quinelli's  office. 

Q.    Who  was  present? 

A.  Mr.  Pasquinelli,  Mrs.  Lannin,  Mr.  Baum  and 
myself. 

Q.  What  was  said  by  whom  at  that  conversa- 
tion? 

A.     The  details  were  explained  to  Mrs.  Lannin. 

Q.     What  details  were  explained  to  Mrs.  Lannin? 

A.  I  am  coming  to  that — of  the  trustee  agree- 
ment that  had  been  roughly  sketched  out  the  day 
before  by  Mr.  Pasquinelli,  Mr.  Ramsay,  Mr.  Baum 
and  myself. 

Q.  Had  Mrs.  Lannin  taken  any  part  in  these 
details  that  you  speak  of? 

A.  No,  sir,  she  was  not  present  until  the  morn- 
ing they  were  getting  ready  to  type  them  up. 

Q.  But  these  details  were  gone  over  with  Mrs. 
Lannin?  A.     Yes,  they  were. 

Q.  Was  there  any  other  conversation  at  this 
particular  incident? 

A.  No,  we  broke  up  to  give  time  to  Mr.  Pasqui- 
nelli to  lorepare  because  time  was  the  essence.  The 
warehouse  was  closed,  and  I  was  in  a  hurry  to  re- 
open it,  and  the  only  way  I  could  get  it  reopened 
was  to  get  the  trustee  agreement  signed  which  the 
Twin  City  had  requested,  or  Mr.  Ramsay  had  [358] 
requested,  and  the  signing  of  the  note,  and  to  expe- 
dite that,  time  was  of  the  essence,  and  so  we  got 
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out  of  Mr.  Pasquinelli's  office  so  he  could  prepare 
it  formally  and  had  it  prepared  that  evening  for 
us,  at  which  time  she  signed  it. 

Q.  When  was  the  next  conversation  you  had 
with  Mrs.  Lannin  in  connection  with  this  transac- 
tion? 

A.  That  evening,  on  October  8th,  when  I  went 
by  to  pick  up  the  signed  copy. 

Q.     You  went  by  where?  A.     Her  home. 

Q.    Who  was  there? 

A.  I  believe  Mr.  Baum  was  there — I  am  not 
certain  but  I  believe  Mr.  Baum  was  there.  Whether 
he  went  in  the  house  I  am  not  sure.  He  might  have 
stayed  in  the  car. 

Q.     You,  Mrs.  Lannin  and  Mr.  Baum? 

A.  I  am  not  certain  of  Mr.  Baum  ])ut  Mrs.  Lan- 
nin and  myself. 

Q.  Was  there  any  conversation  held  in  re- 
gard   A.     It  was  personal. 

Q.     It  was  personal?  A.     Yes. 

Q.  What  did  you  testify  was  the  reason  why 
you  had  gone  there? 

A.  Because  of  the  demands  of  the  Twin  City 
Lumber  Company  to  get  this  thing  signed. 

The  Court :  You  went  there  to  get  the  document 
signed,  didn't  you,  in  the  evening?  [359] 

The  Witness:    Yes,  sir,  exactly. 

Q.  (By  Mr.  Jacobs)  :  Had  it  been  signed  as  of 
this  time?  A.     I  believe  so,  yes. 

Q.    What  did  you  do  with  the  document? 

A.    I  signed  a  copy,  I  believe,  at  that  time  and 
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left  it  with  her,  and  I  had  another  copy  unsigned 

that  I  took  to  San  Rafael  with  me. 

Q.  That  was  just  preceeding  your  trip  to  San 
Rafael? 

A.  I  picked  it  uj)  for  that  purpose  so  I  could 
deliver  it  to  Mr.  Ramsay  in  San  Rafael. 

Q.  What  documents  did  you  pick  up  from  Mrs. 
Lannin  ? 

A.  There  was  that  letter  of  transfer,  one  copy 
or  two,  I  don't  remember  which,  of  the  trust  agree- 
ment, and  the  signed  note.  They  had  requested  a 
financial  statement,  which  I  did  not  x^ick  up  until 
the  following  morning  at  the  bank. 

Q.  Did  you  give  to  Mrs.  Lannin  at  any  time 
from  May  until  the  October  transaction  was  com- 
pleted a  financial  statement? 

Mr.  Shapro:  I  am  going  to  object  to  that  anew, 
if  your  Honor  please,  on  the  ground  it  is  incom- 
petent, irrelevant  and  immaterial  as  to  what  infor- 
mation, financial  or  otherwise,  was  given  to  this 
witness  to  his  mother-in-law  antedating  the  Octo- 
ber agreement.  It  is  completely  incompetent,  irrele- 
vant and  inuuaterial.  This  is  not  on  the  hearsay 
objection;  this  is  on  the  basis  of  its  materiality. 

Mr.  Jacobs :    We  haven't  got  an  answer  yet.  [360] 

Mr.  Shax)ro :  I  am  trying  to  see  that  you  do  not 
get  it,  if  the  Court  rules  with  me. 

The  Court:  This  is  your  cross-complaint,  isn't 
it,  counsel? 

Mr.  Jacobs:    That  is  correct. 

Mr.  Huntington  Jacobs :    The  reason  why  we  did 
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not  object  to  it,  your  Honor,  is  simply  in  tlie  inter- 
est of  saving  time. 

Mr.  Robert  Jacobs:  I  could  call  this  witness, 
your  Honor,  as  Mrs.  Lamiin's  witness,  but  since 
you  ruled  I  cannot  ask  leading  questions,  I  can 
get  the  same  information  out  of  him  now  perhaps 
and  save  the  Court's  time. 

Mr.  Shapro :  Your  Honor,  whatever  information 
he  did  or  did  not  give  his  mother-in-law,  without 
first  having  been  tied  up  with  us,  is  completely 
hearsay  to  us  and  not  binding  upon  us.  Our  posi- 
tion, if  your  Plonor  please,  is  that  no  matter  what 
he  told  Mrs.  Lannin  or  what  he  did  not  tell  Mrs. 
Lannin,  unless  we  are  shown  to  have  authorized 
it  or  participated  in  it  we  cannot  be  tarred  with 
that  brush,  if  I  may  use  that  expression,  and  this 
is  an  important  point  in  this  case,  regardless  of 
whether  it  is  on  her  cross-complaint  or  in  connec- 
tion with  the  cross-examination  of  the  plaintiff's 
witness.  The  situation  is  still  this.  Mr.  Ellifc  got 
his  mother-in-law  to  endorse  a  note  in  favor  of 
Twin  City  Lumber  Company  for  an  amount  of 
money  which  was  not  one  penney  in  excess  of  what 
he  owed  at  the  time.  He  testified  three  minutes 
ago  the  [361]  purpose  of  the  trust  agreement  was 
to  secure  her  and  give  her  the  same  warehouse  re- 
ceipts that  the  Twin  City  had,  and  that  was  exactly 
what  she  got.  The  estate  of  the  ])ankrupt  was  not 
in  any  way  depleted  nor  was  it  increased,  nor  were 
the  liabilities  increased  or  decreased  by  this  entire 
transaction. 
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Nobody  in  the  world  could  have  been  defrauded 
unless  he  misrepresented  facts  to  his  mother-in- 
law,  in  which  case  the  action  for  fraud  is  by  his 
mother-in-law  against  him. 

Where  in  this  picture,  if  your  Honor  please. 
Twin  City  Lumber  Company  has  been  shown  thus 
far  to  have  any  i)ossible  connection  with  any  fraud 
as  against  the  bankrupt's  estate,  which  is  the  grava- 
men of  the  complaint,  or  with  any  fraud,  as  far  as 
the  cross-complaint  is  concerned,  is  more  than  I 
can  understand,  your  Honor,  and  that  is  why  I 
think  we  have  been  spending  all  of  this  time  in 
pursuance  of  a  cause  of  action  w^hich  can  have  no 
benefit  to  anybody  except  Mrs.  Lannin,  who  has  no 
right  to  the  protection  of  this  Court  or  the  trustee 
in  bankruptcy. 

The  Court:  In  the  cross-complaint  the  named 
defendants  therein  are  the  Twin  City  Lumber  Com- 
pany in  its  various  aspects. 

Mr.  Shapro:    Yes,  your  Lienor. 

The  Court :    And  no  one  else. 

Mr.  Shapro :    That  is  right. 

The  Court:  The  bankrupt  is  not  a  cross-defend- 
ant. The  trustee  in  bankruptcy  is  not  a  cross- 
defendant.  And  as  to  what  [362]  this  witness  told 
his  mother-in-law,  I  cannot  see  how  that  can  affect 
a  cross-complaint  against  the  Twin  City  Lumber 
Company. 

Mr.  Robert  Jacobs:  If  it  please  the  Court,  there 
is  an  allegation  in  the  complaint  of  fraud  against 
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the  T^Yin  City  Company.  We  believe  the  evidence 
has  indicated  and  will  further  indicate  and  show 
that  the  acts  of  that  constituted  fraud  were  a  part 
of  a  conspiracy  in  which  Twin  City  was  a  party, 
a  conspiracy  to  defraud  not  only  the  other  credi- 
tors, or  the  creditors  of  the  bankrupt,  of  whom  Mrs. 
Lannin  was  at  that  time  also,  but  to  defraud  Mrs. 
Lannin;  the  acts  of  Mr.  Elliff  and  the  statements 
of  Mr.  Elliff  given  to  his  mother-in-law  were  part 
of  that  fraud  to  which  Twin  City  was  a  party,  and 
therefore  should  be  admitted  against  Twin  City. 

Mr.  Shapro:  If  your  Honor  please,  where  has 
there  been  an  iota  of  evidence  of  a  conspiracy? 
The  evidence  is  that  Mr.  Hunter  was  poimding  on 
the  desk  and  yelling  over  the  telephone  that  he 
wanted  his  money.  The  money  was  justly  due  him. 
Where  is  there  a  conspiracy  when  Mr.  Hunter  says, 
"You  can't  have  your  warehouse  receipts  unless  I 
can  get  a  guarantee."  Where  does  that  tie  in  Twin 
City  with  any  such  fraud  ?  It  is  beyond  my  compre- 
hension. 

The  Court:  I  cannot  see,  counsel,  where  any 
statement  that  this  witness  is  alleged  to  have  made 
to  Mrs.  Lannin — I  guess  you  are  referring  to  the 
allegations  in  Paragraph  3  .of  your  cross-complaint, 
which  I  have  not  read  in  detail,  this  [363]  witness 
not  being  a  defendant  in  the  action — how  that  could 
affect  your  cross-complaint,  counsel. 

Mr.  Robert  Jacobs:  As  I  just  stated,  your  Honor, 
I  believe  there  is  evidence  that  shows  that  Twin 
City  was  a  party  to  a  conspiracy  to  defraud  the 
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creditors  of  the  bankrupt.   It  was  shown  by  Mr. 

Pasquinelli's  testimony 

Mr.  Shapro:  In  the  first  place,  if  your  Honor 
please,  in  this  cross-complaint  there  is  no  relief 
for  the  bankrupt  estate.  Let  us  assume  there  was 
fraud  to  the  bankrupt's  estate  for  the  sake  of  argu- 
ment only. 

This  cross-comx)laint  is  for  whose  benefit,  your 
Honor?  Mrs.  Lannin. 

The  Court:    And  against  whom? 

Mr.  Shapro:  Against  the  Twin  City  Lumber 
Company. 

The  Court :  Yes,  but  you  have  to  show  some  ac- 
tion of  the  Twin  City  Lumber  Comxoany,  and  I  do 
not  think  you  can  show  it  by  testimony  of  this 
witness's  statements  to  his  mother-in-law. 

He  has  already  testified  as  to  what  the  conversa- 
tion was  when  he  went  there.  You  asked  him  about 
that  and  he  related  it  in  full.  I  admitted  it  sub- 
ject to  a  motion  to  strike  in  order  to  save  time,  but 
I  do  not  see  how  what  you  are  trying  to  do  now 
can  develop  a  cause  of  action  against  the  Twin  City 
Lumber  Company.  It  might  if  you  were  bringing 
an  action  against  this  man  here  to  set  aside  the 
note  or  some  action  against  him  here  for  damages, 
we  will  say,  you  might  show  that  he  had  [364] 
fraudulently  represented  things  to  her  or  some- 
thing of  the  kind,  if  that  is  the  purpose,  but  at  the 
moment  I  do  not  see  how  any  fraudulent  statement 
that  he  makes — let  us  assume  for  the  moment  they 
are  fraudulent — can  aifect  Twin  City.  Maybe  I  do 
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not  get  your  i)oint  clearly,  coimsel,  but  that  is  tlie 

way  it  occurs  to  me. 

Mr.  Huntington  Jacobs:  May  I  make  an  obser- 
vation, your  Honor,  which  has  to  do  to  some  extent 
with  the  trustee's  case? 

It  does  seem  to  me  that  there  is  evidence  in  the 
testimony  of  'Mr.  O'Connor  and  Mr.  Pasquinelli, 
Mr.  Baum  and  Mr.  Elliff  that  this  guarantee  was 
procured  by  not  merely  Elliff  on  his  own  initiative 
but  by  Ellifi  on  the  initiative  also  of  Twin  City 
Company. 

The  same  is  true  of  the  trust  agreement,  and  if 
that  is  true,  and  there  was  a  concert  of  design, 
then  it  seems  to  me  that  each  of  the  parties  who 
asserted  that  design  is  responsible  for  what  any 
of  them  did  in  furtherance  of  that  design,  and  that 
would  include  the  representations  that  each  of  them 
made  in  furtherance  of  that  design. 

It  may  be  coimsel's  question  does  not  sufficiently 
show  that  it  was  in  furtherance  of  the  design  but 
it  does  not  seem  to  me  that  when  an  objection  lies 
as  showing  what  these  parties  who  have  asserted  it 
did,  whether  in  the  presence  of  each  other  or  indi- 
vidually to  further  their  conmion  design 

The  Court:  Counsel's  statement  is  strangely  fa- 
miliar to  [365]  me  in  the  law  of  conspiracy.  Counsel 
has  apparently  had  some  experience  in  the  crim- 
inal aspects  of  that,  and  it  is  true  that  whatever 
one  conspirator  says  after  a  conspiracy  has  been 
formed  is  binding  upon  all  of  the  others.  It  is  also 
true  that  sometimes  a  declaration  of  a  conspirator 
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is  substantial  j)roof  of  the  existence   of  the  con- 
spiracy itself. 

Mr.  Huntington  Jacobs:     That  is  right. 

The  Court:  For  that  purpose  it  is  possible  that 
this  might  go  in,  if  it  eventually  tends  to  prove  a 
conspiracy.  It  may  never  tend  to  prove  a  consxoir- 
acy  but  this  is  their  contention  that  it  does  tend 
to  prove  such  a  conspiracy. 

Mr.  Shapro:  I  understand  the  purpose,  your 
Honor.  I  do  not  think  the  question  even  tends  to 
prove  that,  Imt  that,  of  course,  is  for  your  Honor. 

The  Court:  I  understand  that  is  the  purpose.  I 
will  permit  it  on  that  basis. 

(The  last  question  was  read  by  the  reporter.) 

A,     To  my  knowledge  she  did  not  request  one. 

The  Court:  You  did  not  give  her  one.  The  an- 
swer is  no,  then. 

The  Witness :    No. 

Q.  (By  Mr.  Jacobs)  :  Did  any  give  her  a  finan- 
cial statement  at  your  direction? 

A.    We  did  some  time  in  October  give  her 

Q.    When  you  say  "We" [366] 

A.  Mr.  Baum  gave  her  at  my  request  a  list  of 
the  accounts  receivable,  I  believe,  and  the  accounts 
payable. 

Mr.  Shapro:    Before  or  after  October  8th? 

The  Witness:  I  believe  before.  I  believe  before, 
because  it  seems  we  had  to  turn  it  over  to  Mr. 
Robidoux. 

The  Court:    Mr.  Robidoux? 

The  Witness:    Yes,  sir. 


406  Rdlpli  E.  WUliams,  et  al.  vs. 

(Testimony  of  George  F.  Elliff.) 

Q.  (By  Mr.  Jacobs)  :  Do  you  remember  what 
that  financial  statement  showed? 

Mr.  Shapro:  I  object  to  that,  if  your  Honor 
l^lease,  on  the  gromid  that  the  document  is  the  best 
evidence. 

The  Court :    I  think  that  is  right. 

Q.  (By  Mr.  Jacobs)  :  Was  there  a  formal  docu- 
ment jDresented  do  you  know,  Mr.  Elliff? 

A.     Xo,  I  do  not  think  it  was  formal. 

Q.  What  kind  of  a  financial  statement  was 
given  ? 

Mr.  Shapro:  I  make  the  same  objection,  if  your 
Honor  please.  AVhatever  was  given  was  given  in 
^vriting.  The  writing  is  the  best  evidence  of  its 
contents. 

The  Court :    Was  it  given  in  writing  ? 

The  Witness :    Yes,  it  was  given  in  writing. 

The  Court:     Do  you  have  a  copy  of  it? 

The  Witness:    No,  sir,  I  do  not. 

The  Court:    Do  you  know  where  a  copy  is? 

The  Witness:  I  am  sure  that  Mr.  Robidoux 
w^ould  have  one  in  his  file.  [367] 

The  Court:     By  whom  was  it  prepared? 

The  Witness:    Mr.  Joe  Baum. 

Q.  (By  Mr.  Jacobs) :  It  was  prepared  ])y  Mr. 
Joe  Baum  at  your  direction?  A.     Yes,  sir. 

Q.  Was  that  the  last  conversation  you  had  with 
Mrs.  Lannin,  the  one  in  which  you  went  over  to 
her  home  and  picked  up  the  i)apers,  the  documents, 
regarding  the  October  transaction  prior  to  any  de- 
mand for  payment  by  Twin  City  Lumber  Company 
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or  by  representatives  of  Twin  City  Lumber  Com- 
pany? 

A.  I  believe  I  called  her  after  Mr.  Ramsay 
pulled  this  surprise  on  me  about  the  trustee  agree- 
ment and  the  trustee  account,  and  I  believe  I  tele- 
()honed.  I  don't  believe  I  went  back. 

Q.    Will  you  explain  that  statement? 

A.  Well,  we  went  in  to  draw  up  the  note  and 
he  insisted  on  this  trustee  account,  which  came  as 
somewhat  of  a  shock  to  me. 

Q.     When  did  this  occur? 

A.     Prior  to  going  to  Mr.  O'Connor's  office. 

Q.     Who  was  present  at  this  discussion? 

A.  It  was  discussed  at  Mr.  O'Connor's  office 
with  Mr.  Baum,  Mr.  Ramsay  and  myself. 

Q.     Was  Mr.  O'Connor  present? 

A.     Yes.   [368] 

Q.  And  this  was  the  occasion  which  it  has  pre- 
viously been  testified  is  the  time  when  the  note  was 
prepared  in  a  rough  draft  by  Mr.  O'Connor? 

A.     That  is  correct. 

Q.  I  l)elieve  you  testified  there  was  some  dis- 
cussion of  a  trust  agreement  ? 

A.    Mr.  Ramsay,  as  I  said,  brought  it  up. 

Q.  Can  you  tell  us  what  Mr.  Ramsay  said  in 
that  regard? 

A.  He  said  that  we,  meaning  he  as  a  representa- 
tive of  Twin  City,  were  insistent  upon  a  trustee 
account  where  they  could  be  sure  of  getting  their 
money. 

Q.     Did  he  say  anything  further? 
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A.     Not  until  we  drew  it  up. 

Q.  After  it  was  drawn  up  was  there  a  conversa- 
tion held  in  that  regard  ? 

A.  He  had  to  aj^prove  it  in  San  Rafael  that  i^ar- 
ticular  night  that  we  speak  of  so  often. 

Q.  When  you  say  he  had  to  api:)roYe  it  what  do 
you  base  that  on  ? 

A.  I  presiune  he  was  instructed.  That  is  merely 
an  opinion. 

Mr.  Shapro:    I  move  to  strike  out  his  opinion. 

The  Court :    It  may  go  out. 

Mr.  Jacobs:  Q.  Did  he  make  any  statement 
to  you  in  that  regard  ? 

A.  He  made  a  statement  that  I  was  to  deliver 
it  or  to  mail  [369]  it  to  him,  which  I  thought  by 
facilitating  things  it  would  be  better  if  I  did  deliver 
it. 

Q.    When  you  say  "it,''  to  what  do  you  refer? 

A.     I  refer  to  the  trustee  agreement. 

Q.  Am  I  to  understand  your  testimony  that  Mr. 
Ramsay  told  you  that  you  were  to  submit  the  trust 
agreement  to  him?  A.     Yes. 

Mr.  Shapro:  The  word  was  "delivered",  that  the 
witness  used. 

The  Witness :    Yes,  delivered. 

The  Court:    Gave  a  copy  of  it  to  him. 

The  Witness:    That  is  right. 

Mr.  Jacobs :  Q.  And  that  he  was  to  approve  it  ? 
Is  that  Avhat  you  stated? 

A.     He  wanted  to  read  it — approve  it,  read  it. 

Q.     There  has  been  some  evidence,  Mr.  Elliff,  that 
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Mr.  Pasquinelli  discounted  acting  as  trustee  some 

time  in  March  of  1954.  A.     Right. 

Q.  What  was  done  with  the  funds  that  were 
in  the  trust  account  at  the  time  of  this  dissolution? 

Mr.  Shapro :  Your  Honor,  that  has  already  been 
asked  and  answered. 

The  Court:     Not  by  this  counsel. 

Mr.  Shapro :    That  is  true.  [370] 

The  Witness:  What  was  done  with  the  funds? 
A  check  was  written  to  Mrs.  Pearl  K.  Lannin  and 
in  turn  she  endorsed  the  check  over  to  the  First 
National  Bank,  Willow  Branch,  I  believe  it  is,  San 
Jose,  and  a  new  trustee  was  named,  which  was  Miss 
Juanita  Bamhardt. 

Mr.  Jacobs:  Q.  How  was  the  check  delivered 
or  sent  from  Mr.  Pasquinelli  to  Mrs.  Lannin? 

A.  If  I  am  not  mistaken,  Mr.  Baum  was  the 
gentleman  who  brought  it  to  me. 

Q.  Mr.  Baum  brought  it  from  whom?  Do  you 
have  any  personal  knowledge  as  to  from  whom? 

A.     From  Mr.  Pasquinelli,  I  believe. 

Q.    What  did  you  do  with  it? 

A.  I  took  Mrs.  Bamhardt  to  the  bank  and  we 
established  a  new  account  at  the  Willow  branch  of 
the  First  National  Bank  in  San  Jose. 

Q.  You  testified,  did  you  not,  that  this  check  was 
made  out  to  Mrs.  Lannin? 

A.     Mrs.  Pearl  K.  Lannin. 

Q.  Was  this  check  endorsed  by  Mrs.  Lannin 
when  it  was  delivered  to  you  ? 

A.    Yes,  and  I  believe — yes. 
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Q.  TTere  you  the  one  who  obtained  the  endorse- 
ment ?  A.     I  could  have,  Mr.  Jacobs. 

Q.     You  do  not  remember?  [371] 

A.     Xo,  no. 

Q.  Do  you  have  any  personal  knowledge  as  to 
where  the  money  that  was  put  into  this  trust  ac- 
count came  from?  A.     Yes. 

Q.    ^here  did  it  come  f  rome  ? 

A.  It  came  from  collections  of  accounts  receiva- 
])le  of  Appliance  Supply  Company. 

Q.  After  Mr.  Pasquinelli  resigned  as  trustee  a 
new  tmistee  was  appointed  and  the  trustee  accoimt 
continued,  is  that  correct?  A.    Yes,  it  did. 

Q.  Where  did  the  fmids  come  from  that  went 
into  the  new  trustee  accoimt? 

A.  From  the  same  source,  accounts  receivable 
of  Appliance  Supply. 

Q.  Do  you  have  any  knowledge  of  any  other 
funds  that  went  into  that  trust  accoimt  except  the 
fimds  that  came  from  accounts  receivable? 

A.  I  have  no  knowledge.  I  don't  believe  there 
were. 

Mr.  Jacobs:     I  think  that  is  all. 

Mr.  Shapro:  Your  Honor,  may  I  have  the  re- 
direct on  the  cross-complaint  first? 

Redirect  Examination 

Mr.  Shapro:  Q.  Mr.  Elliff,  when  you  say  the 
proceeds  of  accounts  receivable  of  Appliance  Sup- 
ply went  into  the  tinist  [372]  account  of  Mr.  Pas- 
quinelli and  subsequently  to  his  successor  you  mean. 
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do  you  not,  the  proceeds  of  sales  of  lumber  evi- 
denced by  invoices  and  accounts  receivable  there- 
after? A.     That  is  light. 

Q.  Mr.  Elliff,  you  have  just  testified  a  few  mo- 
ments ago  that  Mr.  Ramsay  pulled  a  surprise  on 
you  in  demanding  the  trustee  agreement.  Isn't  it  a 
fact  that  three  minutes  before  in  this  very  Court 
you  testified  that  you  suggested  that  as  a  means  of 
protection  to  Mrs.  Lannin?  A.     I  did  not. 

Mr.  Shapro:    I  mil  stand  on  the  record  on  that. 

Q.  May  I  read  to  you,  Mr.  Elliff,  from  the  trust 
agreement  which  is  in  evidence 

A.  Could  I  straighten  you  out  before?  Because 
I  said  the  warehouse  receipts  would  be  her  pro- 
tection, not  the  trustee  agreement. 

Q.  What  is  in  the  trustee  agreement  except  the 
proceeds  of  sale  of  lumber  from  the  warehouse 
besides  warehouse  receipts. 

A.     May  I  have  that  question  again? 

Mr.  Jacobs:  That  is  objected  to.  The  document 
itself  is  the  best  evidence. 

Mr.  Shapro :    I  will  mthdraw  the  question. 

Q.  Are  you  familiar  with  this  recital  in  the  so- 
called  trustee  agreement: 

' 'Whereas  Pearl  K.  Lannin,  also  know  as  [373] 
Mrs.  John  Lannin,  has  signed  a  promissory  note  as 
a  guarantor,  and  it  is  the  desire  of  all  parties  to 
this  agreement  that  this  trust  agreement  be  carried 
out  primarily  for  the  purpose  of  protecting  said 
Pearl  K.  Lannin  and  to  hold  her  harmless  or  in- 
demnify her  as  guarantor  in  said  promissory  note." 
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Were  you  familiar  with  that  when  you  made  your 
testimony  today? 

A.     I  had  read  it  but  it  has  been  some  time. 

Mr.  Shapro:  I  have  no  further  redirect  on  this 
subject. 

Mr.  Huntington  Jacobs:  I  have  some  recross.  I 
have  one  question  on  redirect. 

Recross  Examination 

Mr.  Huntington  Jacobs :  I  do  not  recall  whether 
you  made  it  clear  how  much  in  money  or  monies 
worth,  I  should  say,  of  your  stock  in  trade  you 
bought  from  other  suppliers  than  Twin  City  folloAV- 
ing  October,  1953. 

The  Court.:  He  said  he  bought  two-thirds  of  it 
from  other  suppliers. 

Mr.  Jacobs:  That  was  my  recollection,  your 
Honor,  but  I  wanted  to  get  it  in  dollars  and  cents 
if  the  witness  can  give  it  to  us. 

The  Witness:    In  dollars  and  cents? 

Mr.  Jacobs:    Q.     Yes.  [374] 

A.  How  much  total  did  I  buy  from  other  sources 
besides  Twin  City  from  October  to  June  or  July  ? 

Q.     As  near  as  you  can. 

A.     $40,000.00  or  better,  it  covered,  I  think. 

The  Court:     That  is  the  total  amount. 

The  Witness:    I  would  think  so,  yes. 

The  Court:  Two-thirds  of  which  you  bought 
from  suppliers  other  than  Twin  City,  is  that  correct 
or  not? 

The  Witness :    I  think  my  testimony  this  morn- 
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ing  was  two-thirds  of  the  inventory  left  in  the  ware- 
house at  the  time  of  bankruptcy  were  from  sources 
other  than  Twin  City. 

Mr,  Shapro :    No,  that  was  not  your  testimony. 

Mr.  Huntington  Jacobs:  No,  I  agree.  I  will 
clarify  this  thing  if  I  may. 

Q.  You  testified  that  you  did  make  some  pur- 
chases in  November,  1953,  from  Twin  City'? 

A.     $4,000.00— almost  $5,000.00,  yes. 

Q.  Does  that  $40,000.00  that  you  just  mentioned 
include  the  $5,000.00  or  nof? 

A.     No,  I  don't  think  it  would. 

Q.     You  think  it  would  not? 

A.     Not  what  I  have  in  mind,  no. 

Q.    What  do  you  have  in  mind  specifically? 

A.  I  am  thinking  of  purchases  from  Durable 
Plywood,  Harbor  Plywood,  the  Whittaker  Company, 
Getts  Brothers  Company,  and  I  [375]  think  that 
aggregate  would  easily  come  to  $40,000.00. 

Q.  How  much  of  that  $40,000.00  purchased  from 
other  creditors  than  Twin  City  subsequent  to  Octo- 
ber has  been  paid  ?  A.     That  is  a  tough  one. 

Q.    Approximate  it  if  you  can. 

Mr.  Shapro:  For  your  purposes,  Mr.  Jacobs,  I 
do  not  thing  the  amount  is  imioortant;  I  will  be  glad 
to  stipulate  that  some  portion  of  that  remains  un- 
paid. 

Mr.  Huntington  Jacobs:  I  would  like  to  show 
that  all  but  a  comparatively  small  fraction  of  it 
remains  unpaid. 
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The  TTitness:  I  would  say  $8,000.00  might  have 
been  paid  off,  roughly  $8,000.00. 

The  Court:     $8,000.00  out  of  $40,000.00? 

The  Witness:  I  think  so.  It  comes  to  mind  be- 
cause of  the  forms  we  filled  out  in  the  banki'uptcy. 
I  think  there  was  $32,000.00  owing. 

Mr.  Jacobs:     Q.     Left  owing? 

A.     I  believe  so. 

Q.  When  you  filed  your  schedules.  I  think  that 
is  all. 

Mr.  Shapro:    May  I  ask  one  question? 

The  Court:  The  answer  is  yes  as  to  one  ques- 
tion. 

Mr.  Shapro:  Q.  Mr.  Elliff,  to  your  knowledge 
was  Twin  City  Lumber  Company  notified  of  the 
resignation  of  Mr.  Pasquinelli  and  the  substitution 
of  someone  else  as  trustee  under  the  trust  agi'ee- 
ment?  [376] 

A.  I  don't  know  where  you  think  of  all  these 
questions.  I  ]:)est  can  answer  you  to  say  why  Mr. 
Pasquinelli  quit. 

Q.     I  am  not  interested  in  that. 

A.  That  would  answer  your  question,  but  that 
is  the  only  way. 

Q.  I  don't  see  how  it  could  answer.  If  you  think 
it  would  I  am  willing  to  listen  to  it  if  the  Court  is. 

The  Court:    Go  ahead. 

The  Witness:  He  asked  to  be  relieved  of  the 
position  because  of  the  pressure  by  Twin  City  on 
the  thing,  and  I  had  no  other  choice  ])ut  to  find 
some  other  way  to  take  it  over. 


Ttvin  City  Company,  et  aJ.  415 

(Testimony  of  George  F.  Elliff.) 

Mr.  Shapro:  That  is  not  the  question  at  all.  I 
want  to  know,  so  far  as  you  know,  if  anybody  noti- 
fied Twin  City  Lumber  Company  of  the  fact  that 
Mr.  Pasquinelli  had  resigned  and  someone  else  had 
been  substituted.  A.     Not  to  my  knowledge. 

Mr.  Shapro:     That  is  all. 

Mr.  Huntington  Jacobs:  That  is  it.  With  the 
permission  of  the  Court  and  counsel  I  will  excuse 
the  witness.  * 

Mr.  Shapro:     That  is  satisfactory. 

JU ANITA  H.  EARNHARDT 

a  witness  called  by  the  plaintiff,  sworn. 

The  Court :  State  your  name  and  occupation  for 
the  record. 

The  Witness:    Juanita  H.  Earnhardt.  [377] 

Direct  Examination 

Mr.  Huntington  Jacobs:  Q.  Where  do  you  live, 
Mrs.  Earnhardt? 

A.    At  566  Patton  Avenue,  San  Jose. 

Q.    Are  you  employed?  A.    Yes,  I  am. 

Q.     What  is  your  business  or  occupation? 

A.  I  am  bookkeeper  for  the  San  Jose  Lumber 
Company. 

Q.  Were  you  employed  by  Mr.  George  Elliff 
during  the  period  from  May  of  1953  to  June  of 
1954? 

A.  Let's  see.  Get  the  dates  straight.  I  did  part 
time  work  for  Mr.  Elliff  at  the  Pine  Supply  Com- 
pany, through,  I  would  say,  June,  July,  August, 
September  and  October  of  1953.  I  did  his  billing, 
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his  invoicing.  I  was  in  the  office  next  door  and  I 

did  part  time  work  there. 

Then  in  November  of  1953  I  was  appointed  by 
the  Douglass  Guardian  Warehouse  Company  as 
custodian,  so  I  no  longer  was  imder  Mr.  Elliff's  pay- 
roll but  under  the  Douglass  Guardian. 

Q.  Did  you  not  thereafter  keep  books  for  Mr. 
Ellife? 

A.  I  helped — I  kept  i\])  and  did  all  his  billing 
and  I  helped  Mr.  Baum ;  he  was  doing  a  lot  of  re- 
search work  back  in  the  old  partnership  days,  and 
I  did  a  lot  of  work  with  Mr.  Baum  on  the  books, 
also  for  Pine  Supply. 

Q.  And  you  kept  the  current  accounts,  didn't 
you,  of  the  business  subsequent  to  becoming  the 
custodian'?  [378] 

A.     No.  Mr.  Baiun  kept  books.  I  helped  him. 

Q.  During  the  year  1954  who  kept  the  books  of 
the  company? 

A.  Mr.  Baum  set  up  the  books  as  of  Januaiy 
1st,  the  way  I  remember. 

Q.     January  1st  of  what  year,  Mrs.  Barnhardt? 

A.  1954,  and  he  completed  the  tax  returns  for 
1953.  He  was  working  there  through  the  month  of 
January  and  February  and  I  would  say  half  of 
March,  up  to  the  time  of  filing,  and  I  kept  the  en- 
tries up  and  anything  that  came  up,  of  course,  I 
asked  him  how  he  wanted  it  done. 

Q.    He  being  Mr.  Elliff,  I  suppose,  or  Mr.  Baum? 

A.    Mr.  Baum. 

Q.    Did  you  act  in  any  other  capacity  for  Mr. 
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Elliff  besides  bookkeeper,  as  you  indicated,  and  be- 
sides acting  as  a  custodian? 

A.     I  Avas  also  the  trustee  for  Mrs.  Lannin. 

The  Court:  I  would  suggest,  Mr.  Jacobs,  that 
you  use  leading  questions  until  you  get  to  some 
controversial  question. 

Mr.  Jacobs :  Thank  you,  your  Honor.  She  is  not 
a  hostile  witness  as  far  as  I  know. 

Q.  In  other  words,  you  throughout  the  period 
that  you  have  mentioned,  beginning  in  June,  1953, 
I  take  it,  and  ending  in  June  of  1954,  you  acted  as 
a  sort  of  general  manager  and  bookkeeper  of  the 
business  of  Mr.  Elliff,  the  Pine  Supply  [379]  com- 
pany, is  that  substantially  correct? 

A.  Yes,  sir.  I  think  that  the  last  date  that  I 
had  anything  to  do  with,  was  in  the  middle  of  July 
when  I  gave  up  the  trustee  account. 

Q.  When  did  you  become  trustee  of  this  trust  ac- 
count you  referred  to? 

A.    I  believe  it  was  March  24th,  1954. 

Q.  Did  you  see  the  trustee  agreement  under 
which  you  acted  as  trustee?  Would  you  recognize 
it  if  you  saw  it? 

The  Court:  Counsel,  what  are  trying  to  say? 
Lead  the  witness  on  any  matter  of  this  kind. 

Mr.  Jacobs:  Very  well.  I  can  shorten  it  gi^eatly 
that  way. 

Q.     You  succeeded  Mr.  Pasquinelli,  did  you  not? 

A.     That  is  right. 

Q.  As  successor  trustee  where  did  the  funds 
that  you  handled  go  to,  do  you  know? 
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A.  Well,  some  would  be  received  directly  by  me 
through  the  mail.  It  would  come  in  and  I  would 
give  them  to  Mr.  Elliff. 

The  Court :    That  would  be  from  customers  ? 

The  Witness:  From  customers.  Some  he  would 
collect  and  bring  in  and  turn  over  to  me  and  I  would 
make  the  deposits  to  the  First  National  Bank  in 
Willow  Glen  and  see  that  they  were  taken  care  of. 

Q.  You  heard  Mr.  Elliff's  testimony  as  to  [380] 
how  this  trust  was  started,  did  you? 

A.     Yes,  he  and  I  started  the  account. 

Q.  Does  his  testimony  agree  with  your  recol- 
lection as  to  how  that  commenced?  A.    Yes. 

Q.     That  is  your  ovm  account  ?  A.     Yes,  sir. 

Q.  You  made  disbursements  on  this  account 
from  time  to  time,  did  you  not  ?  A.     Yes,  I  did. 

Q.     From  the  funds  that  you  have  referred  to? 

A.    Yes,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  4,  Mrs.  Barn- 
hardt,  which  is  a  photostat  of  the  Twin  City  ac- 
count of  monies  received  from  Mr.  Elliff  during 
the  period  of  your  trusteeship  as  well  as  previously. 

A.    Yes,  this  is  the  open  account. 

Q.  Yes,  received  on  the  open  account  during  the 
period  of  your  trusteeship. 

Mr.  Shapro:  There  are  only  three  items  there 
during  that  period. 

Q.  (By  Mr.  Jacobs) :  did  you  issue  the  three 
checks — I  mean  the  checks  for  the  amounts  I  am 
pointing  to,  $3,170.00? 

A.     These  are  the  invoices. 
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Q.     Oh,  those  are  the  charges?  [381] 

A.     March  29th. 

Q.     Xo,  here  are  the  credits  over  here. 

A.     March  29th — this  one  February  3rd. 

The  Court:     Haven't  they  all  been  testified  to"? 

Mr.  Jacobs :    Yes,  by  other  witnesses. 

The  Court:    I  have  a  record  of  them. 

The  Witness:  Yes,  I  would  have  issued  those 
checks. 

Q.  (By  Mr.  Jacobs)  :  The  $1,200.00  one  is  the 
one  you  say  you  did  not  issue  ?  A.     No. 

Q.     Do  you  know  where  that  came  from? 

A.     I  believe  that  was  a  check  paid  by  Mr.  Elliff. 

Q.     As  his  bookkee]3er  would  you  know  that? 

A.     That  is  my  recollection. 

Q.  You  also  made  i)ayments,  did  you  not,  on 
accomit  of  this  promissory  note? 

A.  Yes,  I  did,  but  I  turned  over  all  my  records 
last  Summer  to  the  Bankruptcy  Court  and  I  can't 
go  from  memory  on  what  amount  was  paid  and 
when. 

Q.     Xo,  I  am  not  asking  you  to. 

Mr.  Shapro:  I  will  stipulate,  if  your  Honor 
please,  that  any  payments  that  were  made  on  the 
note  as  shown  hy  the  Exhibit  here  during  the  pe- 
riod of  that  trusteeship  were  paid  by  her  from  that 
account. 

Mr.  Huntington  Jacobs:  The  Exhibit  to  which 
[382]  counsel  refers  being,  if  I  remember  cor- 
rectly, Plaintiff's  10  or  thereabouts. 

The  Court:    It  would  not  be  10. 


420  Ralpli  E.  WUliams,  ei  aL  vs. 

(Testimony  of  Juanita  H.  Earnhardt.) 

Mr.  Jacobs:  That  is  it.  Counsel's  stipulation  is, 
as  I  understand  it,  that  the  payments  as  shown  by 
plaintiff's  Exhibit  14,  the  payments  by  the  bank- 
rui)t  through  the  trustee  or  otherwise  on  account 
of  the  promissory  note  as  shown  by  this  Exhibit 
14  are  correct. 

Mr.  Shapro:  I  stipulated  to  that  a  long  time 
ago,  two  days  ago.  I  am  stipulating  now  that  the 
payments  which  according  to  Exhibit  14  were  made 
during  the  period  that  the  mtness  acted  as  trustee 
were  made  by  her  as  trustee. 

Mr.  Jacobs:    That  is  all. 

Mr.  Shapro:    No  questions. 

PEARL  K.  LANNIN 

called  on  behalf  of  the  plaintiff,  sworn. 

The  Court:  Will  you  state  your  name  and  ad- 
dress for  the  record? 

The  Witness:  Pearl  K.  Lannin,  1394  Sierra 
Avenue,  San  Jose. 

Direct  Examination 

Q.  (By  Mr.  Jacobs)  :  •  Mrs.  Lannin,  you  are  one 
of  the  defendants  in  this  action  by  the  trustee  and 
you  are  also  the  cross-complainant  in  this  case? 
You  are  the  Mrs.  Lannin  who  is  named  as  one  of 
the  defendants  in  this  case?  [383]  A.    Yes. 

Q.  You  have  heard  the  testimony  of  your  son- 
in-law,  Mr.  Elliff,  regarding  the  way  in  which  you 
happened  to  endorse  this  promissory  note  which  is 
in  evidence?  A.    Yes. 
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Q.  Does  your  recollection  accord  with  his  testi- 
mony'? 

Mr.  Shapro:  If  your  Honor  please,  I  am  sorry. 
In  this  case  I  have  to  object. 

Mr.  Jacobs :  Very  well.  I  will  be  guided  by  coun- 
sel's objection.  I  wanted  to  save  time. 

Q.  You  did,  did  you  not,  have  a  transaction  in 
October  of  1953  in  the  course  of  which  you  exe- 
cuted certain  documents?  A.     Yes. 

Q.  I  will  show  you  this  installment  note  for 
$28,000.00  which  is  marked  Defendant's  Exhibit  B. 
It  purports  to  bear  your  signature  to  a  clause  guar- 
anteeing payment  of  it.   Is  that  your  signature? 

A.     That  is  right. 

Q.  I  show  you  also  a  document  entitled  "Trust 
Agreement"  and  dated  October  8th,  1953,  and  which 
purports  to  bear  your  signature  as  beneficiary  of 
the  trust  as  described  in  that  document. 

A.     That  is  my  signature. 

Q.  That  is  also  your  signature.  Mrs.  Lannin, 
how  did  you  haiopen  to  execute  this  guarantee? 

A.     You  mean  the  note? 

Q.    Yes.  Who  asked  you  to  do  it? 

A.  My  son-in-law  and  daughter  came  over  to  the 
house  and  he  said  he  brought  the  daughter 
along 

Mr.  Shapro :  If  your  Honor  please,  for  the  pur- 
pose of  the  record,  if  the  witness  is  going  to  testify 
as  to  a  conversation  between  her  son-in-law  and 
daughter,  in  the  absence  of  any  representative  of 
the  Twin  City  Lumber  Company,  what  we  want  is 
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to  interpose  an  objection  on  the  ground  it  is  hear- 
say and  not  binding  upon  the  defendant. 

The  Court:  It  may  be  admitted  subject  to  the 
same  motions  made  before. 

Mr.  Shapro:     Thank  you. 

The  Witness:  They  came  over  and  he  said  that 
the  reason  he  brought  my  daughter  ^Yith  him  was 
that  she  was  interested  it  in,  too,  being  his  wife, 
and  then  he  told  me  that  he  needed  some  money  to 
keep  going  in  the  business. 

At  the  time  I  didn't  understand  it  was  closed  up 
by  the  lumber  company. 

Mr.  Shapro:  If  your  Honor  please,  what  the 
lady  understood  is  not  what  the  question  calls  for. 

The  Court:  Just  say  what  was  said,  Mrs.  Lan- 
nin, as  well  as  you  can,  what  you  said,  your  son- 
in-law  and  daughter  in  the  conversation. 

The  Witness:  Anyhow  he  stated  he  wanted  this 
amount,  [385]  to  make  it  as  short  as  I  can,  and 
of  course 

The  Court :  I  am  not  asking  you  to  make  it 
short.  Don't  get  that  impression.  I  want  you  to  say 
what  was  said,  but  just  what  was  said,  please. 

The  Witness:  Well,  of  course,  I  was  stunned 
to  ])e  asked  for  this  much  money,  l)ut  at  the  same 
time,  as  I  understood,  just  by  observing  that  he 
had  this  large  building  out  there  and  a  lot  of  mate- 
rial there,  not  having  any  idea  it  would  come  to 
this  point,  we  would  ever  be  at  Court  with  it,  I 
did  it  out  of  the  good  of  my  heart,  thinking  that 
perhaps    that    was  his    one    big    chance,    and    my 
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thoughts  were  that  if  I  didn't,  I  might  always  be 
blamed  that  I  didn't  give  him  his  chance  and  I 
said — I  didn't  say  at  that  time  that  I  would  do 
it,  but  then  a  little  bit  later  he  came  back  or  tele- 
phoned— I  can't  remember  just  how  that  I  finally 
said  I  would  do  it,  I  would  go  along  with  it.  I 
think  that  is  the  gist  of  everything. 

Q.  (By  Mr.  Jacobs) :  What  investigation,  if 
any,  did  you  make  into  his  aifairs  before  you  said 
yes? 

A.  Well,  of  course,  observing  the  building  and 
all  out  there,  I  assumed  they  were  going  along 
pretty  nicely,  and  then  he  told  me  they  were  want- 
ing to  draw  up  a  trust  agreement 

The  Court :    They  wanted  what  ? 

The  Witness:  To  draw  up  a  trust  agreement — 
[386]  and  I  said  I  wanted  to — he  wanted  to  know 
if  I  would  come  up  to  Mr.  Pasquinelli's  office  to 
go  over  that.  I  went  up  and  Mr.  Baum  was  there, 
whom  I  had  never  met  before,  and  we  went  into 
Mr.  Pasquinelli's  office  and  they  kind  of  told  what 
they  were  doing,  that  twenty  per  cent  of  it — just 
before  this — there  is  one  thing  I  forgot 

Q.  (By  Mr.  Jacobs) :  Just  a  minute.  Won't 
you  comxolete  that  sentence  you  started? 

A.  Twenty  per  cent  of  the  collectible  money  or 
the  money  that  was  collected  would  be  put  in  a 
fund  to  guarantee  the  payments  to  the  Pine  Sup- 
ply Company. 

Q.    You  mean  Pine  Supply  Company? 

A.    No,   I  mean  Twin   City   Company.   Pardon 
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nie.  And  the  trust  agreement  had  not  been  drawn 
up  at  that  time  but  they  were  talking  what  would 
be  done  in  this  office.  So  then  I  guess  they  drew 
it  up  a  very  short  time  because  I  said  I  wanted 
to  take  it  to  my  attorneys  to  have  them  look  over 
the  trust  agreement,  which  I  did. 

Q.  You  mean  you  took  the  trust  agreement  to 
your  attorney? 

A.     Yes,  when  it  was  given  to  me. 

Q.     And  your  attorney  was  who? 

A.     Mr.  Robidoux. 

Q.    What  did  you  ask  Mr.  Robidoux  to  do? 

A.  Well,  to  go  over  the  document  and  even  to 
call  on  Mr.  Pasquinelli  or  anything  to  see  if  it  was 
all  right  for  me  to  [387]  sign  this  note  and  this 
trustee  agreement. 

Q.  You  mean  to  see  if  Mr.  Robidoux  thought 
it  was  all  right?  A.    Yes. 

Q.  In  other  Avords,  you  asked  for  his  advice  on 
whether  to  go  through  with  this  transaction  or  not? 

A.     That  is  right. 

Q.    Did  he  advise  you  about  it  ? 

A.     Well,  he  gave  me  some  advice. 

Mr.  Shapro:  If  your  Honor  please,  if  it  is  ad- 
vice the  witness  is  going  to  testify  to,  a  conversa- 
tion between  herself  and  her  own  attorney,  I  object 
to  it  as  self-serving. 

Mr.  Jacobs:     No,  I  have  not  asked  her. 

Mr.  Shapro:  But  she  is  about  to  testify  to  it. 
You  asked  her  if  he  ad^dsed  her. 

Mr.  Jacobs:    That  is  all  I  am  going  to  ask. 
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Q.     Then  what  happened  after  he  advised  you? 

A.  It  ended  up  that  I  decided  to  sign  the  note, 
but  previous  to  this — I  don't  know  whether  it  is 
out  of  order  or  not — that  he  had  told  me  about 
the  use — when  other  sales  were  made — the  Doug- 
lass Gruardian  Warehouse  receipts. 

The  Court:     The  warehouse  receipts? 

The  Witness:  They  were  to  be  more  or  less  a 
protection,  and  I  told  Mr.  Robidoux  about  those. 
And  so  he  did  a  little  bit  of  investigating  and  it 
ended  up  that  I  signed  the  note  and  the  trustee. 

Q.  (By  Mr.  Jacobs)  :  Did  you  sign  them  both 
at  the  same  time  ? 

A.  That  I  am  not  sure  of.  I  know  I  signed  the 
note  up  in  Mr.  Robidoux 's  of&ce. 

Q.     In  Mr,  Robidoux's  office  ?  A.     Yes. 

Q.  Was  the  trust  agreement  there  at  the  same 
time? 

A.  Well,  I  know  I  took  one  up  for  him  to  look 
at,  so  I  must  have  signed  it  up  there.  To  be  abso- 
lutely frank  I  can't  recall  just  where  I  signed  the 
trust  agreement. 

Q.  Can  you  give  us  your  ])est  recollection  as  to 
whether  you  signed  it  in  Mr.  Robidoux's  office  or 
in  your  own  house? 

A.  I  think  it  must  have  been  at  home  because 
I  remember  definitely  the  note  being  signed  in  Mr. 
Robidoux's  office. 

Q.  Where  was  the  note  at  the  time  when  you 
signed  the  trust  agreement?  Did  you  have  it? 

A.    I  think  I  left  it  mth  Mr.  Robidoux. 
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Q.  Did  you  read  over  the  trust  agreement?  I 
assume  you  did,  having  signed  it,   is  that  right? 

A.    Yes. 

Q.  That  is,  you  read  it  over  before  you  signed 
it  and  then  what  did  you  do  with  it  after  you  had 
signed  it? 

A.     I  know  that  Mr.  Elliff— well,  I  kept  a  copy. 

Q.    You  had  one  copy? 

A.     Yes,  I  kept  one  copy  of  it.  [389] 

Q.  Did  you  have  more  than  one  copy?  You 
signed  more  than  one  copy  of  it,  did  you  not? 

A.  Yes,  and  I  think  Mr. — I  guess  Mr.  Elliff 
must  have  taken  it.  I  didn't  keep  it. 

Q.  Isn't  it  a  fact  that  there  were  three  copies 
of  that  document  signed  ?  Do  you  remember  ? 

A.     There  may  have  been. 

Q.  What  happened  to  the  other  two  after  you 
signed  them? 

A.  Mr.  Elliff  must  have  taken  them  because  I 
kept  only  one  copy. 

Q.  Both  of  them.  That  is  what  I  wanted  to 
bring  out.  Do  you  recall  the  date  on  which  you 
signed  this  note  and  the  trust  agreement  or  dates 
on  which  you  signed  them? 

A.  It  was  the  first  week  in  October.  One  of 
them  is  dated  the  6th  and  one  the  8th,  but  I  didn't 
even  notice.  Maybe  down  where  we  signed  them 
was  the  date  we  signed  them.  I  don't  recall.  I  can't 
recall  the  exact  date,  no. 

Q.  Are  you  able  to  tell  us  with  certainty  whether 
Mr.  Elliff  obtained  the  note,  the  signed  note  from 
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you  or  did  not  obtain  the  signed  note  from  you  at 
the  time  when  he  obtained  these  two  copies,  these 
two  signed  coj)ies  of  the  trust  agreement? 

Mr.  Shapro:  If  your  Honor  please,  I  object 
to  the  question  on  the  ground  it  is  incompetent. 
Secondly,  it  assumes  a  fact  not  in  evidence.  The 
witness  has  already  [390]  testified  she  left  the  note 
^^T.th  Mr.  Robidoux. 

Mr.  Jacobs:    No. 

Mr.  Shapro:     That  is  what  she  said. 

The  Witness:  Yes,  I  am  quite  sure  I  did.  Now, 
I  wouldn't  be  positive  whether  I  left  it  with  him 
there  or  not,  but  I  know  eventually  I  turned  it 
over  to  him.  I  don't  know  if  this  is  out  of  order 
or  not.  This  is  a  new  experience  for  me.  I  am 
trying  to  rack  my  brain  as  to  whether  I  kept  them 
and  turned  it  over  when  these  bankruptcy  pro- 
ceedings started  or  not,  but  eventually  I  turned  it 
over  to  Mr.  Robidoux. 

Q.  Eventually  you  turned  it  over  to  Mr.  Robi- 
doux. Have  you  told  us  all  of  the  investigation 
that  you  made  into  Mr.  Elliff's  a:ffairs  or  into  Pine 
Supply  Company  affairs  before  you  signed  these 
docmnents. 

A.     I  didn't  get  the  very  first  of  your  question. 

Q.  Have  you  told  us  the  entire  investigation 
that  you  made  or  caused  to  be  made  before  you 
signed  these  documents,  the  note,  that  is  to  say, 
and  the  trust  agreement? 

A.  Well,  I  didn't  make  much  investigation  be- 
cause I  knew  some  of  the  affairs  and  I  thought 
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from  the  outlook  of  what  I  had  seen  at  the  com- 
pany that  things  were  going  along  very  nicely  until 
he  needed  more  money,  and  this  was  going  to  pro- 
vide him  with  enough  to  keep  going. 

Q.    Yv'as  Mr.  Elliff  indebted  to  you  at  this  time? 

A.     Yes.  [391] 

Q.     In  what  amount  altogether? 

A.     That  was  in  October,  1953. 

Q.  This  was  in  October,  1953,  the  early  part 
of  it. 

A.  I  have  a  note  here  that  might  be — I  don't 
recall  offhand.  A  little  over  $13,000.00. 

Q.     A  little  over  $13,000.00? 

A.     That  is  right. 

Q.     How  long  had  he  been  in  your  debt? 

A.     Since  about  1947. 

Q.     Continuously? 

A.  Off  and  on.  At  one  time  it  was  down  to 
where  it  was  only  a  few  thousand  dollars. 

Q.  Are  you  telling  us  that  he  had  been  owing 
you  money  continuously,  some  money  continuously 
from  1947  up  to  this  date  ?  A.    Yes. 

Q.     How  long  had  he  been  your  son-in-law? 

A.  I  think  they  were  married  in  1947,  1946  or 
1947. 

Mr.  Jacobs:    Take  the  mtness. 

Cross  Examination 
Q.     (By   Mr.    Shapro) :     Mrs.   Lannin,   did   you 

ever  meet  Mr.  Ramsay  ?  A.     No,  not  until 

Q.     Not  until  this  Court  hearing? 
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A.     That  is  right.  [392] 

Q.  You  first  met  Mr.  Hunter  sometime  in  Au- 
gust, 1954,  is  that  right?  A.     That  is  right. 

Q.  After  a  visit  from  Mr.  Hunter  to  your  home 
you  paid  in  two  instaUments  a  thousand  dollars 
each  on  account  of  this  $28,000.00  note,  did  you  not  ? 

A.     That  is  right. 

Q.     Did  you  ever  meet  Mr,  Collins?  A.     No. 

Q.     Of  the  Twin  City  Lumber  Company? 

A.    No. 

Mr.  Shapro:    No  further  questions. 

Mr.  Robert  Jacobs:     One  question,  Mrs.  Lannin. 

Redirect  Examination 

Q.  (By  Mr.  Robert  Jacobs)  :  Mrs.  Lannin,  was 
a  demand  ever  made  upon  you  by  anyone  for  the 
payment  of  any  sum  in  connection  with  the  note 
that  we  have  been  discussing  in  this  case? 

A.     Yes,  by  Mr,  Hunter. 

Q.     When  was  that  demand  made? 

A.  It  must  have  been  August,  He  phoned  me 
sometime.  In  August  he  came  to  my  home  and  I 
think  he  phoned  me  after  that  once. 

Q.  Did  you  ever  receive  any  communications 
by  mail  in  regard  to  collections,  a  demand  in  this 
case  for  the  note? 

A.  I  don't  believe  I  ever  —  if  I  did,  I  turned 
it  over  to  [393]  Mr.  Robidoux,  but  I  can't  recall 
a  letter.  I  recall  of  a  telephone  and  at  my  home. 

Q.  Merely  to  refresh  your  memory,  Mrs.  Lan- 
nin, I  will  show  you  a  letter,  a  copy  of  a  letter 
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which  iDurported  to  be  on  Twin  City  Lumber  Com- 
pany stationery,  and  in  which  there  is  a  reference 
to  a  demand  for  payment  of  $19,506.20,  and  ask 
you  if  you  ever  received  the  original  of  that  letter. 

A.     I  don't  recall  ever  seeing  this. 

Q.     You  do  not  recall  ever  seeing  this? 

A.     There  is  something  I  can  add. 

The  Court:  Let  us  go  on  with  this.  Finish  that 
subject.  Is  there  any  question  about  it? 

Mr.  Shapro:  There  is  no  question  but  that  the 
original  of  which  that  letter  is  a  copy  was  sent  by 
Twin  City  Lumber  Company  at  our  request.  It  was 
dictated  by  my  Associate,  Mr.  Aronson.  Do  you 
want  the  date?  Because  that  is  undated.  We  can 
give  you  the  date. 

Mr.  Aronson:  A  date  subsequent  to  October 
21st,  1954. 

Mr.  Shapro :    After  October  21st,  1954. 

Mr.  Robert  Jacobs:  With  the  permission  of 
counsel  I  offer  this  in  evidence. 

Mr.  Shapro:    No  objection. 

The  Court :    It  may  be  marked  Exhibit  16. 

IMr.  Robert  Jacol^s:  I  think  it  would  be  more 
properly  marked  as  cross-complainant's  Exhibit  1. 

Mr.  Shapro:    Lannin  Exhibit. 

The  Court:    All  right,  Lannin  Exhibit  1. 

Mr.  Huntington  »Iacobs:    L-1. 

The  Court:    Lannin  Exhibit  1. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  "Lannin  Ex- 
hil)it  1.") 
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The  Court:    Are  you  introducing  it? 

Mr.  Robert  Jacobs:    Yes. 

The  Court:  You  want  to  do  anything  further 
about  it  with  this  witness? 

Mr.  Robert  Jacobs:    No. 

Mr.  Huntington  Jacobs :  Wait  a  minute.  Do  you 
want  to  get  at  the  fact  that  she  paid  these  two? 

Q.  (By  Mr.  Robert  Jacobs)  :  Were  there  any 
sums  paid  by  you  on  this  obligation,  Mrs.  Lannin? 

A.     Yes,  there  were  two. 

The  Court:     She  has  already  testified  to  those. 

Mr.  Shapro :    Two  one  thousand  dollar  payments. 

Mr.  Jacobs:    Two  one  thousand  dollar  payments. 

The  Court:    Made  after  August. 

Mr.  Shapro:    1954. 

Mr.  Robert  Jacobs:  They  are  evident  on  Plain- 
ti:ff's  Exhibit  14,  your  Honor.  That  is  all. 

Mr.  Shapro:    No  further  questions. 

Mr.  Huntington  Jacobs:  We  are  making  better 
[395]  progress  than  I  had  anticipated,  your  Honor, 
when  I  told  your  Honor  that  we  were  going  to 
occupy  the  entire  afternoon.  There  remains  of  our 
case  the  testimony  of  one  witness  that  I  would 
like  to  call  at  our  next  session,  whatever  your 
Honor  decides,  and  the  testimony  of  Mr.  Baum, 
who  has  already  been  told,  in  accordance  with  your 
Honor's  instructions,  that  he  was  to  return  and 
bring  those  documents  to  complete  his  cross  exami- 
nation. 

The  Court :    To  identify  the  book. 
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Mr.  Shapro;  I  want  him  back  for  cross  but  not 
for  the  documents. 

The  Court:    You  will  so  inform  him. 

Mr.  Huntington  Jacobs:  Yes,  I  will  so  inform 
him  immediately  at  the  conclusion  of  this  session 
or  at  the  earliest  recess.  We  haven't  in  Court  at 
the  present  time  anything  further  with  which  to 
proceed. 

Mr.  Shapro:  Pardon  the  interruption,  but  so 
there  may  be  no  misunderstanding — I  am  not  at- 
tempting to  be  facetious — apparently  Mr.  Baum  in- 
advertently took  one  of  the  Exhibits  with  him.  He 
may  have  done  it  unintentionally,  but  I  want  to  be 
sure  he  is  instructed  to  bring  ])ack  that  letter  that 
he  took  with  him. 

Mr.  Huntington  Jacobs:  I  have  already  assured 
counsel  I  will  make  that  my  personal  concern.  I 
think  it  is  our  Exhibit  C,  your  Honor.  [396] 

The  Court:    For  Identification. 

Mr.  Jacobs:    Yes. 

The  Court:  We  will  adjourn  imtil  Monday  next. 
(Thereupon  an  adjournment  was  taken  until 
10:00  o'clock  a.m.  of  Monday,  November  28, 
1955.)  [397] 

Monday,  November  28,  1955 
10:00  A.M. 

JOSEPH  N.  BAUM 
recalled,  previously  sworn. 

Redirect  Examination 
Q.     (By  Mr.  Shapro)  :    Mr.  Baum,  I  think  just 
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shortly  before  we  closed  the  last  session  at  which 
you  testified,  in  response  to  one  of  my  questions, 
you  looked  through  the  book  which  has  been 
marked  Defendant's  Exhibit  C  for  identification, 
I  think.  It  might  have  been  the  other  one,  but 
we'll  get  to  it. 

In  other  words,  what  you  testified  to,  if  I  recall 
your  testimony  correctly,  was  that  during  the 
months  of   October,  November,   and  December   of 

1953,  Mr.  EUiff  withdrew  approximately  $1900.00, 
a  total  of  approximately  $1900.00  for  himself,  is 
that  right?  A.    Well,  I  can  check  the  books. 

Q.     Do  you  want  to  check  it  again,  please? 

A.     That  is  correct. 

Q.     That  is  approximately  right?  A.    Yes. 

Q.  Now,  Mr.  Baum,  earlier  in  your  testimony 
in  response  to  one  of  the  Court's  questions,  you 
testified,  if  I  remember  correctly,  that  during  the 
period  of  the  trusteeship  of  Mr.  Pasquinelli,  name- 
ly, from  October,  let's  say,  6th,  1953,  to  March  24, 

1954,  whereas  Mr.  Elliff  was  under  the  trust  [399] 
agreement  entitled  to  draw  $400.00  per  month ;  that 
he  had  withdrawn,  according  to  your  testimony,  as 
I  recall  it,  a  total  of  only  $1400.00.  Will  you  check 
that,  please? 

A.     That  is  correct,  Mr.  Shapro.  I  remember. 
Q.     That  is  correct?' 

The  Court :    That  is  from  October  '53 

Mr.  Shapro:     To  March,  1954. 
Q.    How  do  you  reconcile  the  two  that  he  with- 
drew in  the  last  three  months  of  1953,  whereas  he 
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drew  only  $1400.00,  almost,  in  the  six  month  period 

involved  ? 

A.  Mr.  Shapro,  I  would  have  to  cheek  some  of 
the  entries  in  the  books,  because  I  remembered  the 
information  I  gave  you.  But  the  $1900.00  was 
picked  just  out  of — the  debits  in  his  drawing  ac- 
count, without  offsetting  any  j)ossible  entries  that 
might  have  corrected  it. 

Q.  Well,  now,  what  we  want,  Mr.  Baum,  and 
I  am  sure  the  Court  wants  it,  and  I  know  I  want 
it,  is  the  facts  from  the  records  as  to  how  much 
money  Mr.  Ell  iff  withdrew  from  the  business  dur- 
ing the  period  of  October  8,  1953,  to  March  24,  1954. 

A.  All  right.  Now,  if  I — can  I  explain  that 
answer  that  I  gave,  Mr.  Shapro,  because  I  found 
part  of  it? 

Q.    Yes,  sure. 

A.  Prior  to  the  time  that  the  trustee  bank  ac- 
count was  set  up — in  other  words,  when  I  testified 
to  the  fact,  they  [400]  had  Mr.  Pasquinelli's  rec- 
ords as  trustee,  I  testified  that  there  was  approxi- 
mately $1400.00  that  Mr.  Elliff  withdrew  from  the 
period  of  time  that  Mr.  Pasquinelli  was  adminis- 
tering the  trust  funds  under  the  trust  agreements. 

Now,  I  find  here  that  there  Avere  prior  to  that — 
in  other  words,  from  a  bank  account  which  was 
closed  out,  approximately  about  the  time  that  the 
trust  agreement  went  into  effect,  Mr.  Elliff  had 
drawn  over  the  period  of  approximately  two  weeks 
or  so,  some  $360.48,  which  had  nothing  to  do  A^dtli 
the  administration  of  the  trust  funds. 
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Then  there  is  another  entry  something  hke  that 
which  would  explain  the  difference. 

Q.  Then  is  it  your  testimony,  Mr.  Baum,  that 
during  the  period  from  October  8,  1953,  and  up 
to  March  24,  1954,  that  from  all  sources  connected 
with  the  lousiness — by  all  sources,  I  mean  either 
from  the  trust  funds  administered  hy  Mr.  Pas- 
quinelli,  or  from  the  business'  own  funds,  that  the 
total  amount  of  wdthdraw^als  of  Mr.  Elliff  was 
approximately  $1900.00? 

A.     Can  I  check  another  entry,  Mr.  Shaprof 

Q.     Surely. 

A.  No.  After  checking  these  journal  entries, 
my  answer  would  have  to  be  amended  or  corrected, 
Mr.  Shapro. 

Q.     Will  you  give  us  the  correct  figures'? 

A.  The  correct  figure  would  be  the  14 — or  ap- 
proximately [401]  $1750.00.  That  resolves  itself 
into  the  $1400.00,  or  approximately  $1400.00,  which 
I  testified  that  he  drew  or  that  Mr.  Pasquinelli  paid 
him  out  of  the  funds  which  he  administered,  you 
know,  as  trustee. 

And  as  I  said,  that  other  three  hundred  and  some 
odd  dollars  which  he  had  drawn  out  prior  to  the 
time  that  that  trustee  bank  account  was  established, 
because  there  is  a  correcting  entry  in  here  for 
$200.00. 

Q.  Then  the  other  day  when  I  was  asking  you 
to  explain,  if  you  could,  the  difference  or  the  dis- 
crepancy between  the  December  31st,  1953,  balance 
sheet,  as  to  assets  and  liabilities,  as  compared  with 
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your  statement  as  to  the  business  assets  and  liabili- 
ties of  Elliff  in  October  of  '53,  and  you  told  me 
that  one  reason  was — one  of  the  reasons  for  the 
discrepancy  vrould  be  Mr.  Elliff's  vdthdrawals. 

In  response  to  a  subsequent  question  hy  me,  you 
said  his  withdrawals  for  that  three  months  period 
was  $1900.00. 

Xow,  which  was  correct,  what  you  say  is 
$1700.00?  A.     Approximately  $1700.00. 

The  Court:  Was  it  $1,760.00  you  gave  me, 
$1400.00  plus  360? 

A.     Well,  if  I  can  check  further  on  my 

Mr.  Shapro,  did  I  hand  over  as  an  exhibit  that 
accounting  that  I  liad  made  for  Mr.  Pasquinelli  as 
trustee  ? 

Mr.  Shapro:     No,  sir.   [402] 

The  Witness:    I  didn't? 

Mr.  Shapro:     Xo,  sir. 

Q.  Perliaps  it  will  save  a  little  time,  maybe,  if 
I  get  at  it  this  way: 

Is  this  your  testimony,  that  after  January  1st, 
1954,  Mr.  Elliff  drew  no  money  for  himself  from 
this  business? 

A.  Well,  I  mil  have  to  check  the  records,  Mr. 
Shapro. 

Q.     Don't  those  records 

A.  Oh,  jilus  the  one  other,  the  trustee  account- 
ing ]\v  me. 

Q.     Will  you  check  those,  please? 

Mr.  Baum,  Mr.  Jacobs  has  suggested  that  you 
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look  at  this  photostat  of  the  Pasquinelli  account- 
ing.    Perhaps  that  will 

A.  That  is  right.  Those  were  photostated  from 
my  work  sheets. 

After  January  1st,  1954,  Mr.  Elliff  drew  the  smn 
of  $300.00. 

Q.     Up  to  March  24th? 

A.  That's  right,  between  January  1st  and  of  the 
time  that  Mr.  Pasquinelli  closed  his  account  out.  In 
other  words,  Mr.  Pasquinelli  gave  Mr.  Elliff  sums 
of  money  during  the  time  that  he  administered  the 
trust  agreement  amounting  to  $1123.55.  Mr.  Elliff, 
in  addition  to  that,  drew  the  sum  out  of  the  busi- 
ness of  other  funds,  which  I  said  were  not  under 
the  control  of  the  trustee  in  the  amoimt  of  $360.48. 

Q.     That  is  after  January  1st? 

A.  No.  This  was  in  1953.  It  would  be  after  the 
date  of —  [403]  well,  actually  it's  from  the  begin- 
ning of  October  to  the  time  Mr.  Pasquinelli  started 
drawing  the  checks  on  the  account,  which  was 
somewhere  around  the  13th  or  the  15th  of  October. 

So  that  would  make  it  roughly  $1423.55.  $1123.55 
plus  $360.00  is  roughly  $1490.00,  and  then  $300.00 
more  between 

Q.     January  1st? 

A.  That's  right,  between  January  1st  and  March 
of  '54. 

Mr.    Shapro:     No   further   questions. 

The  Court :  Well,  the  total  is — we  have  got  a  lot 
of  figures  and  they  are  contradictory  of  each  other. 
I  would  like  to  laiow  what  the  definite  answer  is. 
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From  the  time  of  the  trust  agreement  to  ^March 

24th,  what  is  the  figure  that  he  drew? 

A.     $1784.13. 

Q.  (By  Mr.  Shapro)  :  One  more  question,  then, 
Mr.  Baum.  How  much  did  Mr.  Elliff  draw  person- 
ally from  the  lousiness  after  March  24th  and  uj)  to 
the  time  of  its  closing  in  1954? 

A.  Do  you  mind  if  I  do  a  little  adding  and 
subtracting,  Mr.  Shapro? 

Q.     Do  you  have  a  piece  of  paper  ? 

A.     I  have  some  in  my  pocket  here,  thank  you. 

Well,  to  the  end  of  March  towards  March  30th, 
I  will  give  the  balance  of  his  drawing  accoimt  and 
then  subtract  the  balance  as  of  January  30th.  [404] 

Q.  Well,  except  that  might  involve  your  exi)lain- 
ing  credits  to  the  accoimt. 

In  other  vrords,  was  he  credited  with  expenses 
to  that  accomit? 

A.  Well,  as  I  say,  those  I  would  have  to  check 
back  and  look  at  some  of  the  entries  in  here. 

Q.     Give  it  to  me  the  way  you  just  suggested. 

A.  There  is  a  difference  of  roughly  $2600.00 
between  the  drawings  of  the  end  of  March  and 
drawings  at  the  end  of — this  entry  is  here,  July. 

Q.  So  in  other  words,  according  to  your  rec- 
ords, he  drew  approximately  $2600.00  from  the  busi- 
ness between A.     ]\Iarch  31st. 

Q.     Between  March  3st? 

A.     And  the  end  of  July. 

Q.     And  the  end  of  July,  '54? 

A.     That  is  right. 
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Q.  Would  that  figure  inckide  monies  which 
might  have  been  paid  to  him  by  Mrs.  Barnhart  as 
trustee  ? 

A.  Oh,  yes,  that  would  include  all.  This  is  his 
drawing  account  which  should  reflect  all  the  sums 
given  to  him  for  his  personal  use. 

Q.  As  far  as  you  know,  did  it  reflect  all  of  the 
sums  given  to  him  for  his  personal  use? 

A.  AYell,  if  it  was  given — well,  put  it  this  way: 
If  it  [405]  was  given  to  him  in  the  form  of  a  check, 
it  did. 

Q.  And  you  have  no  knowledge  of  any  money 
being  given  to  him  in  any  other  form,  have  you? 

A.  Not  before  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy. 

Mr.  Shapro:  That  is  the  only  time  we  are  con- 
cerned with.     I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Robert  Jacobs)  :  Mr.  Baum,  there 
have  been  references  in  the  testimony  in  this  case 
to  a  tape  that  was  taken  during  a  meeting  with 
Mr.  Ramsay,  yourself,  and  Mr.  Elliff  in  late  Sep- 
tember, '53.  Do  you  have  any  knowledge  as  to 
what  hajjpened  to  that  tape? 

A.  There  were  several  tapes  taken,  Mr.  Jacobs, 
and  also  some  accountants'  work  sheets  that  were 
prepared.  I  am  almost  positive  Mr.  Ramsay  took 
them  with  him. 

Mr.  Robert  Jacobs:    Do  you  have  them? 

Mr.  Shapro:     No  such  items. 
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Q.  (By  Mr.  Jacobs)  :  How  many  times  was 
Mr.  Ramsay  x)resent  in  San  Jose  at  the  business  of 
Pine  Suiii^ly  Company  during  the  latter  part  of 
September  at  which  times  you  were  also  present? 

A.  I  know  that  he  was  there  on  more  than  one 
occasion,  Mr.  Jacobs,  but  I  couldn't  definitely  say 
just  how  many  times  he  was  there. 

Q.     Was  it  several?  [406] 

A.     I  would  say  it  was  several. 

Q.  Yv^ere  these  meetings  held  at  the  Pine  Supply 
Company  ? 

A.  Well,  as  I  say,  the  one  meeting — or  two 
meetings  that  I  testified  to,  one  was  in  Pine  Supply 
offices  of  the  Pine  Supply  Company  and  another 
one  was  over  at  the  Hester  Branch  of  the  Bank  of 
America. 

I  know  that  Mr.  Ramsay  was  down  there  more 
times  than  that,  and  that  usually  at  one  time  or 
another  I  am  j)retty  sure  that  he  was  over  at  the 
Pine  Supply  warehouse. 

Q.  Now,  on  the  meeting  which  you  have  referred 
to  in  your  previous  testimony  as  taking  place,  I 
believe,  in  the  evening,  and  during  vv^hich  time  you 
and  Mr.  Ramsay  went  over  the  l^ooks,  was  there 
an  aging  of  the  accounts? 

A.  There  was.  The  accounts,  what  they  did  was 
actually  pull  out  the  physical  invoices  that  were  mi- 
paid  at  that  time,  invoices  to  Mr.  Elliff's  customers. 

And  I  rememl^er  distinctly  that  they  were  aged  on 
a  series  of  14-column  accountant's  Avork  sheets. 

Q.     Can  you  explain 
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A.  It  would  be  something,  the  same  type  of  a 
sheet  that  this  material  here  was  photostated  from. 

Q.  Can  you  explain  how  that  would  be  done  and 
how  that  was  done? 

A.  If  I  remember  correctly,  what  they  did  was 
put  the — and  I  do  not  remember  whether  someone 
called  the  'figures  and  [407]  the  names  off  to  me 
and  I  w^rote  them  down,  or  whether  I  called  them 
to  somebody  else  and  they  w^ere  written  down,  but 
I  do  know  that  the  customers'  names  were  written 
down  on  one  of  these  accountant's  work  sheets. 

The  total  amount  of  the  invoice  was  put  in  one 
column  adjacent  to  the  customer's  name,  and  then  in 
a  series  of  columns  to  the  right,  the  amounts  of 
that  x)articular  invoice  or  the  amounts  of  balances 
would  be  put  down  as  to  whether  they  were  current, 
30  to  60  days  old;  I  think  it  was  either  current, 
30  to  60,  60  to  90,  and  over  that. 

Novr,  that  is  as  well  as  I  can  remember  what 
happened. 

Q.  Do  you  have  any  recollection  as  to  what  pro- 
p)ortion  of  Mr.  Elliff's  accounts  fit  in  each  category? 

A.  I'd  only  be  a  hazarding  a  guess,  Mr.  Jacobs. 
At  that  time,  I  think  that  better  than  50  per 
cent 

Mr.  Shapro:  If  your  Honor  please,  if  it  is  a 
guess,  I  move  to  strike  it  as  a  conclusion. 

Q.  (By  Mr.  Jacobs)  :  Give  us  your  best  recol- 
lection as  to  what  the  accounts  were  at  that  period 
of  time,  Mr.  Baum. 


442  Ralph  E.  Williams,  et  al.  vs. 

(Testimony  of  Joseph  IST.  Baiun.) 

A.  I  would  say  that  better  than  half  of  them 
were  current. 

Mr.  Jacobs:  Do  you  have  those  accounts  receiv- 
able, Mr.  Shapro? 

Mr.  Shapro:    No,  we  don't  have  them. 

Q.  (By  Mr.  Jacobs)  :  What  proportion  would 
be  other  than  current '^  You  say  better  than  half. 
How  much  less  than  half  [408]  would  be  other  than 
current  ? 

A.  Oh,  possibly  somewheres  in  the  neighborhood 
of  40  per  cent. 

Q.  And  of  that  40  per  cent  what  proportion 
would  be  over  30  days  and  less  than  60  days,  or 
over  60  days  and 

A.  I  couldn't  truthfully  answer  that,  Mr.  Jacobs. 
I  don't  know. 

Q.  How  long  have  you  been  a  C.P.A.,  Mr. 
Baum?  A.     Almost  six  years. 

Q.     And  how  long  have  you  been  an  accountant  •? 

A.     Since  perhaps  20  years. 

Q.  You  also  testified  that  you  were  in  the  lum- 
ber lousiness  for  some  time,  did  you  not,  Mr.  Baum*? 

A.     That's  right. 

Q.  And  how  long  were  you  in  the  lumber  busi- 
ness? A.     Approximately  two  years. 

Q.  Can  you  give  an  opinion,  Mr.  Baum,  as  to 
what  the  value  of  accounts  would  be  in  the  type  of 
business  that  Mr.  Ell  iff  was  running  that  were  over 
30  days? 

Mr.  Shapro:  If  your  Honor  please,  I  am  going 
to  object  to  that  on  the  ground  it  calls  for  the 
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opinion  and  conclusion  of  the  witness  and  no  proper 

foundation  has  been  laid. 

After  all,  the  witness  has  testified  he  can't  even 
remember  what  proportion,  or  rather,  what  the 
amount  or  relative  proportion  would  be.  He  says 
he  has  been  in  the  lumber  business  for  two  years. 
We  take  that  for  Vv^liat  it's  v;orth,  [409]  and  he  is 
an  accountant,  a  C.P.A.,  for  six  years.  The  evalua- 
tion of  an  account  or  a  series  of  accounts,  your 
Honor,  is  a  matter  for  an  expert  in  the  credit  de- 
partment, not  an  accountant. 

Mr.  Jacobs:  I  believe  Mr.  Baum  is  qualified  to 
answer  that  question,  your  Honor,  in  light  of  the 
fact  that  he  has  been  an  accountant  and  he  has 
been  a  C.P.A.  and  he  has  personal  knowledge  of 
the  running  of  the  lumber  business  and  the  ac- 
counts therein. 

The  Court:  Counsel,  doesn't  it  involve  a  credit 
standing  of  the  customers  of  the  company?  This 
witness  has  not  been  qualified  to  give  an  oxoinion 
as  to  that. 

Q.  (By  Mr.  Jacobs) :  Mr.  Baum,  how  long  had 
you  ])een  the  accountant  for  Mr.  Elliff  in  the  busi- 
ness of  the  Pine  Supply  Company  prior  to  Septem- 
ber of  1953,  the  end  of  September? 

A.     Approximately  three  months. 

Q.  Had  you  had  an  opportunity  to  examine  his 
accounts  and  how  they  were  paid?  A.     I  did. 

Q.  Did  you  have  knowledge  of  which  accounts 
were  paid  on  time  and  which  accounts  were  delin- 
quent for  any  period  of  time? 
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A.     Some  of  them,  yes. 

Q.  Did  you  make  any  examination  of  the  credit 
standing  of  i\LQ  xieople  who  had  accounts  ^Yith  Mr. 
Elliff  ?  [410]  A.     No,  I  did  not. 

Mr.  Jacobs:  Is  that  qualif}T.ng  him  sufficiently, 
your  Honor?  I  believe  it  does.  He  stated  he  was 
the  accountant  for  Mr.  Elliff  for  three  months,  that 
he  had  knowledge  of  Mr.  Elliff's  accounts,  when 
they  vrere  paid  and  how  they  were  paid. 

Mr.  Shapro:  He  also  testified  he  made  no  in- 
vestigation as  to  the  credit  standing  of  the  indi- 
viduals. 

Mr.  Jacobs:  I  might  also  point  out,  your  Honor, 
that  the  Avitness  prepared  the  reserve  for  bad  debts 
which  is  in  evidence  in  the  December  31st  balance 
sheet  and  it  shows  a  total  reserve  of  $1800.00. 

The  Court:  Well,  there  is  nothing  pending,  no 
question  pending  now,  counsel.  If  you  desire  to 
ask  a  question  and  an  objection  is  made  to  it,  I 
will  then  rule  on  it. 

Q.  (Mr.  Jacobs)  :  Mr.  Baum,  could  jow  give  us 
your  opinion  of  the  accounts  of  Mr.  Elliff  which 
were  over  thirty  days  old  as  to  their  proportionate 
value  in  being  paid? 

Mr.  Shapro :  To  which  question  we  object,  if  your 
Honor  please,  upon  the  groimd  that  no  proper  f  omi- 
dation  has  been  laid.  It  calls  for  the  opinion  and 
conclusion  of  the  witness. 

The  Court:  I  think  the  objection  should  be  sus- 
tained, counsel. 

Q.     (By  Mr.  Jacobs)  :     When  you  were  present 
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during  the   meetings  with   Mr.   Ramsay   and   Mr. 
Elliff  in  the  latter  part  of  September  of  1953,  did 
Mr.  Ramsay  ever  in  your  presence  ask  about  [411] 
the  personal  financial  condition  of  Mr.  Elliff? 

A.     Not  to  my  recollection. 

Q.  During  these  meetings  just  referred  to,  did 
Mr.  Ramsay  make  any  request  as  to  information 
Avhich  he  desired  relative  to  the  financial  condition 
of  the  Pine  Supply  Company?        A.     Yes,  he  did. 

Q.  At  any  time  in  your  presence  were  any  of 
these  requests  refused? 

A.     Not  to  my  knowledge. 

Q.  Did  Mr.  Ramsay  ever  ask  you  what  Mr.  El- 
lift*' s  personal  financial  condition  was? 

A.     Xo,  he  did  not. 

Q.  You  testified  prior  to  this  time  to  the  meet- 
ing which  v\'as  held  in  Mr.  O'Coimor's  office  some 
time  aroimd  October  6th,  1953,  and  I  believe  you 
testified  that  there  was  a  discussion  of  the  trust 
agreement.  Was  there  any  discussion  at  that  time 
as  to  who  was  to  be  the  trustee,  the  trust  agreement 
trustee  ? 

A.  Well,  Mr.  Jacobs,  if  I  remember  correctly  I 
testified  that  we  went  into  Mr.  O'Connor's  office  to 
have  the  note  of  $28,000.00  prepared.  There  was 
some  discussion  about  that.  But  I  am  pretty  sure 
that  I  testified  to  the  fact  that  when  we  started — 
just  connnenced  to  talk  about  the  trust  agreement, 
it  was  a  very  brief  conversation  because  Mr.  O'Con- 
nor told  us  that  he  wasn't  conversant  with  all  of 
Mr.  Elliff's  financial  [412]  transactions,  and  that  we 
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had  best  wait  and  see  Mr.  Pasqiiinelli  about  that. 
So  there  wasn't  very  much  said  at  that  time  about 
the  trust  agreement. 

Q.     Who  began  the  conversation? 

The  Court:  You  didn't  answer  the  question,  Mr. 
Baum,  which  was  originally  asked  you.  That  is 
where  we  have  difficulty  where  witnesses  don't  an- 
swer questions.  The  question  was,  was  there  any 
discussion  as  to  who  was  to  be  the  trustee? 

The  Witness:    No. 

Q.  (By  Mr.  Jacobs)  :  Who  began  the  discus- 
sion, to  the  best  of  your  recollection,  at  that  meet- 
ing relative  to  the  trust  agreement? 

A.     I  don't  remember,  Mr.  Jacobs. 

Q.  At  the  meeting  with  Mr.  Pasquinelli  a  few 
days  later  at  which  you  were  present,  was  there 
a  discussion  of  the  terms  of  the  note? 

A.  Mr.  Jacobs,  there  was  a  discussion  about  the 
terms  of  the  note.  But  frankly,  I  don't  remember 
whether  it  was  in  front  of  Mr.  O'Connor  or  in  front 
of  Mr.  Pasquinelli.  I  am  pretty  sure  it  was  not  in 
front  of  Mr.  Pasquinelli. 

Q.  To  the  best  of  your  recollection,  were  the 
amounts  of  the  payments  settled  at  the  meeting  with 
Mr.  O'Connor  on  this  note? 

A.     I  am  not  sure,  Mr.  Jacobs,  but  I  think  so. 

Q.  You  testified  the  other  day  regarding  some 
notices  of  protest  which  you  thought  you  had  in 
your  file  in  regard  to  checks  made  by  Mr.  Ellitf 
to  Twin  City  Lumber  Company  2:)rior  to  the  Octo- 
ber transaction? 
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A.     That  is  correct,  Mr.  Jacobs. 

Q.     Have  you  found  those  notices  of  protest? 

A.  Yes,  I  have.  There  are  six  of  them  in  all. 
Three  of  them  concern  the  checks  which  I  had 
testified  to  were  to  my  knowledge  ever  returned, 
that  were  part  of  the  consideration  in  this  October 
arrangement.  The  other  three  or  four  checks  which 
had  nothing  to  do  with  that  arrangement  whatso- 
ever. 

Q.     And  those  last  three  that  you  referred  to? 

A.     I  have  them  arranged  here  in  order  of  date. 

Mr.  Jacobs:  We  would  like  to  offer  these  in  evi- 
dence, if  your  Honor  please,  as  trustee's  next  in 
order. 

The  Court:     Exhibit  16. 

(Thereupon  the  foregoing  notices  of  x^rotest 
were  introduced  into  e^T-dence  as  Exhibit  16.) 

Q.  (By  Mr.  Jacobs)  :  To  the  best  of  your  recol- 
lection is  that  the  total  of  the  protests  that  were 
made  1 

A.  I  could  not  be  sure,  Mr.  Jacobs.  I  went 
through  the  records  as  fast  as  I  could.  But  they 
have  been  gone  through  so  many  times  previous 
to  this  that  anything  could  have  happened  to  any 
more  of  those  notes  had  they  been  present  at  one 
time   or   another.    [414] 

Q.  You  testified  that  after  the  October  transac- 
tion and  up  until  December  31st,  1953,  you  con- 
tinued on  as  the  accountant  for  Mr.  Ellifi's  busi- 
ness ?  A.     That  is  correct. 

Q.     During  that  period  of  time,  were  there  any 
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other  purchases  made  from  suppliers  other  than 

Twin  City  by  Pine  Supx)ly  Comioany? 

A.     Yes,  there  were. 

Q.  Can  you  estimate  how  much  in  money  was 
purchased  from  other  suppliers  during  that  jDeriod 
of  time  by  Mr.  Ellife? 

A.  I  could  try  to  testify  from  the  records,  Mr. 
Jacobs. 

Q.  Have  you  found  the  invoices  that  cover  those 
purchases  ? 

A.  I  have  some  of  them  here,  but  not  all;  ap- 
proximately  $12,271.00. 

Q.     That  covers  the  dates 

A.  October,  November  and  December  of  1953. 
I  might  amend  that  answer.  $13,121.00. 

Q.     That  is  up  until  December  31st,  19531 

A.     That  is  correct. 

Q.  Have  all  of  these  purchases  been  paid  for  to 
the  best  of  your  knowledge? 

A.     No,  I  do  not  believe  they  have. 

Q.  How  mucli  of  this  $13,100.00  has  been  paid 
for?  A.     Oh,  I  would  not  be  able  to  say. 

Mr.  Jaco])s:     1  think  that  is  all.  [415] 

Further  Redirect  Examination 
Q.     (By  Mr.  Huntington  Jacobs)  :    I  have  one  or 
two  questions  on  redirect  examination.     Did  you 
say  that  you  had  certain  invoices  covering  some  of 
these  purchases  you  have  just  referred  to? 
A.     Yes,  I  did. 
Q.     Do  you  have  them  with  you  here  ? 
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A.  Well,  I  have  to  check  them  over,  Mr.  Jacobs. 
Here  is  one  of  them  from  the  Durable  Pl}'^Yood 
Sales  Company  dated  October  31st,   1953. 

Q.     Any  more  ? 

A.  I  have  to  look  through  this  file.  Yes.  Here's 
another  one  from  the  Harbor  Lumber  Company 
dated  Xovember  5th,  1953. 

Q.     Any  others? 

A.  I  think  those  are  the  only  ones  I  brought 
^Yith  me,  Mr.  Jacobs. 

Q.  You  have  shown  me  two  groups  of  invoices, 
one  rendered  by  the  Durable  Ply\vood  Sales  Com- 
pany under  date  of  October  31st,  1953,  and  another 
rendered  by  Harbor  Lumber  Company,  Inc.,  under 
date  of  >Tovember  5l1i,  1953. 

Now  I  understood  you  to  say  that  these  were 
invoices  rendered  on  purchases  from  other  supx)liers 
than  Twin  City  Company  after  October,  1953  and 
before  the  end  of  that  year.        A.     That  is  correct. 

Mr.  Jacobs:  For  illustration  now  we  will  offer 
these  [416]  two  invoices,  your  Honor,  as  the  trus- 
tee's next  in  order. 

The  Court:    As  one  Exhibit? 

Mr.  Jacobs:    Yes. 

The  Court:    Trustee's  Exhibit  17  in  evidence. 
(Thereupon  the   foregoing   documents  were 
introduced  as  Plaintiff's  No.  17  in  evidence.) 

Q.  (By  Mr.  Jacobs)  :  Now,  Mr.  Baum,  am  I 
correct  in  understanding  you  to  say  on  your  cross 
examination  that  the  $13,121.00  figure  you  have  just 
given  to  Mr.  Robert  Jacobs  was  the  aggregate  or 
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approximate  aggregate  of  the  purchases  during  the 
month    of    November    and    December,    1953,    from 
other  suppliers  than  Twin  City  Company? 

A.  No,  he — you  asked  me — I  think  I  was  asked 
total  purchases.  I  w^ould  have  to  check  and  see 
whether  that  included  anything  from  Tmn  City  or 
not. 

Q.  I  wanted  to  fmd  out  whether  they  included 
the  Twin  City  purchase  in  November  and  whether 
they  did  not. 

A.  That  included,  that  figure  included  pur- 
chases from  Twin  City  Lumber  Company  also. 

Q.     It  did? 

The  Court:     Was  the  $13,000.00  included? 

The  Witness:    Yes,  sir. 

The  Court:  That  isn't  what  you  testified,  Mr. 
Baum. 

Mr.  Jacobs:    I  didn't  understand  him  to  say 

The  Witness:  I  understood  the  question  was, 
what  was  the  [417]  purchases  during  that  period 
of  time.  The  purchases  from  Twin  City  that  were 
included  were  approximately  $4800.00. 

The  Court:  Then  the  answer  is,  the  difference  is 
$13,000.00  less  $4800.00? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Jacobs) :  Mr.  Baum,  have  you 
searched  the  records  of  the  estate  thoroughly — I 
will  withdraw  the  thoroughly — have  you  made  a 
search  of  the  records  of  the  estate  to  attempt  to 
find  this  accounts  receivable  sheet  that  you  referred 
to?  A.     I  did. 
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Q.  And  did  you  find  it  or  any  indication  of  what 
had  happened  to  it?  A.     No,  sir. 

Q.  And  is  it  your  testimony  the  same  is  true 
regarding  these  papers  that  have  been  mentioned? 

A.     No  record  of  the  tapes  in  the  files,  either. 

Q.  What  did  you  say  ^Yas  your  recollection  re- 
garding what  happened  to  the  accoimts  receivable 
sheet  ? 

A,  To  the  best  of  my  knowledge,  I  think  Mr. 
Ramsay  took  those  broad  worksheets  with  him.  I 
know  I  didn't  take  them  and  I  know  Mr.  EUiff  did 
not  keep  them. 

Mr.  Jacobs :    I  think  that  is  all. 

Mr.  Shaiiro:     No  further  questions. 

The  Court:    That  is  alL 

(Witness  excused.)   [418] 

Mr.  Shapro:  May  we  have  that  one  ledger  re- 
main here  now,  your  Honor?  This  is  the  one  that 
was  marked  for  identification. 

The  Court:    Yes. 

Mr.  Huntington  Jacobs:  If  your  Honor  please, 
I  had  hoped  to  have  present  here  this  morning  two 
certified  copies  for  which  I  have  asked  the  Ref- 
eree, one  of  his  lists  of  claims  filed  and  the  other 
is  a  transcript  of  his  calendar  notes  regarding  the 
proceedings  before  him  in  this  Ellift  case,  and  which 
I  intended  to  tell  your  Honor  the  particular  pro- 
ceedings that  pertained  to  the  defense  of  the  adverse 
claim  of  Mrs.  Lannin.  This  has  reference — this 
latter  exhibit  will  have  reference  to  the  fourth 
count  of  the  complaint.    I  am  confronted  with  the 
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necessity  of  giving  brief  testimony  myself  regard- 
ing the  work  that  was  done,  according  to  my  recol- 
lection, in  the  defense  of  the  Lannin  claim  and  in 
the  investigation  of  the  substance  of  that  claim 
which  is  mentioned  in  the  trustee's  complaint.  So 
I  will  ask  to  be  sworn. 

C.  HUNTINGTON  JACOBS 

volunteered  as  a  witness,  sworn. 

Mr.  Shapro :  Your  Honor,  at  this  time  on  belialf 
of  the  Twin  City  Lumber  Company  we  move  to 
exclude  all  or  any  of  the  testimony  in  support  of 
the  fourth  complaint  of  this  complaint  on  the 
ground  that  the  fourth  count  does  not  state  counts 
against  the  defendants  or  any  of  them.  [419] 

If  your  Plonor  will  examine  the  fourth  covmt  you 
will  find  that  it  purports  to  charge  the  defend- 
ant  

The  Court:  Mr.  Shapro,  you  have  made  your 
position.  I  think  it  will  be  quicker  to  take  this 
testimony  and  then  present  whatever  arguments 
you  have  in  reference  to  it  at  the  same  time. 

Mr.  C.  Huntington  Jacobs:  The  testimony  will 
take  about  five  minutes,  your  Honor. 

The  Court:     All  right. 

Mr.  C.  Huntington  Jacobs :  My  name  is  C.  Hunt- 
ington Jacobs.  I  am  a  member  of  the  State  Bar 
of  California  and  was  a  member  during  all  of  the 
times  to  which  I  shall  refer  in  my  testimony.  I 
have  been  since  1921.  I  am  the  attorney  for  Ralph 
Williams,  the  trustee  in  bankruptcy  of  the  estate 
of  George  F.  Elliff. 
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In  SeiDtember  I  was  also  the  attorney  for  the 
Receiver  in  bankruptcy  of  the  same  estate  prior 
to  the  classification  of  the  trustee.  In  Septemljer 
of  1954. 

I  obtained  from  the  Referee  in  bankruptcy,  J. 
Abrott,  to  whom  that  case  had  been  referred,  an 
order  to  show  cause  which  directed  Mrs.  Lannin  to 
show  cause  why  any  of  the  j)roperty  of  the  l^ank- 
rupt  in  her  hands  should  not  be  administered  upon 
as  a  part  of  the  estate.  That  was  the  substance  of 
the  order  applying  to  her.  That  was  duly  served 
and  Mrs.  Lannin  answered  setting  up  the  trust 
agreement  that  is  in  [420]  evidence  in  this  case  and 
laying  claim  to  the  entire  stock  in  trade  of  the 
bankrupt  alleging  that  she  had  had  warehouse  re- 
ceipts covering  the  entire  stock  in  trade. 

That  order  to  shov\^  cause  was  obtained  by  the 
Receiver  and  proceedings  upon  it  were  prosecuted 
by  the  trustee  upon  his  qualification. 

The  trustee  obtained  a  stipulation  of  Mrs.  Lannin 
and  other  claimants  to  the  same  stock  in  trade 
whereby  the  stock  in  trade  was  duly  sold  and  the 
bankruptcy  proceeding  and  the  proceeds  were  sub- 
stituted for  the  merchandise. 

That  sale  was  made  by  the  trustee  and  realized 
the  sum  of  $7,000.00  which  was  the  highest  bid.  The 
sale  was  confirmed  by  the  Referee,  from  the  entire 
stock  in  trade  that  was  on  hand  at  the  time  of  the 
sale  and  that  included  the  entire  stock  in  trade  that 
had  been  on  hand  at  the  time  of  the  bankrux^tcy, 
with  some  minor  exceptions,  I  understand. 
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Proceedings  respecting  Mrs.  Lannin's  claim  were 
interspersed  with  hearings  ux)on  the  other  adverse 
claims  to  this  same  stock  in  trade  and  extended  over 
a  considerable  iieriod  in  consequence  of  that. 

There  were  some  ten  different  hearings,  variously, 
in  Oakland  and  San  Jose,  most  of  them  in  San 
Jose.  My  office  is  in  San  Francisco  and  I  have  an 
office  in  Redwood  City  also  from  which  I  mainly 
handled  this  case. 

The  investigation  that  was  made  of  the  basis  of 
her  claim  [421]  included  general  examinations 
under  21-A,  some  five  of  them,  which  were  vari- 
iously  had  in  San  Jose  and  Oakland  and  one  in  Los 
Angeles. 

I  had  instituted  and  did  ancillary  proceedings  in 
Los  Angeles  for  the  purpose  of  taking  the  testi- 
mony there  of  Mr.  Hunter  and  of  Mrs.  Swanson, 
both  of  them  comiccted  with  the  defendants. 

The  matter  was  submitted  for  decision,  the  mat- 
ter of  the  Lannin  claim  was  submitted  for  decision 
in  ISTovember  of  1954.  It  was  eventually  passed 
upon  as  I  recall  it  in  April  of  this  current  year. 

The  examinations  in  Los  Angeles  took  place 
shortly  after  the  submission.  They  did  not  develop 
anything  that  required  reopening  the  case,  at  least 
in  my  opinion  or  that  of  my  adversary,  Mr.  Robert 
Jacobs,  Avho  represented  Mrs.  Lannin  at  all  these 
proceedings. 

The  amomit  of  time  that  I  devoted  to  the  case 
would  amount  to  approximately  12  full  eight  hour 
days.    I  think  that  is  a  conservative  statement  of  it. 
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The  amount  of  expense  incurred  by  the  estate 
aggregated  approximately  $370.00,  as  I  recall  it. 

The  case  included  an  application  by  Mr.  Jacobs, 
Mr.  Robert  Jacobs,  for  the  joinder  of  Twin  City, 
as  additional  party  respondent.  The  trustee  sup- 
ported that  position  and  an  order  was  made  which 
provisionally  joined  Twin  City  Company  [422]  sub- 
ject to  the  right  of  Twin  City  Company  to  object 
to  the  summary  jurisdiction. 

The  objection  w^as  made  by  Twin  City  Company 
later  and  Mr.  Robert  Jacobs  filed  a  memorandum 
opposing  the  motion.  I  also  filed  a  memorandum 
of  opposing  it  on  behalf  of  the  trustee. 

However,  the  motion  was  granted  and  the  Twin 
City  Company  was  dismissed  from  the  summary 
proceeding. 

Mr.  Shapro,  I  believe  you  have  a  copy  of  the 
order  dismissing  Twin  Cityl 

Mr.  Shapro :    I  do. 

Mr.  Jacobs:  We  will  offer  this  order  which  is 
produced  by  Mr.  Shapro.  It  is  a  certified  copy  of 
the  order  of  dismissal. 

(Thereupon  the  foregoing  certified  copy  of 
order  was  introduced  as  Plaintiff's  Exhibit  No. 
18.) 

Mr.  Jacobs:  I  found  a  memorandum  on  behalf 
of  the  trustee  at  the  conclusion  of  that  case,  sum- 
maries to  voluminous  testimony  that  had  been 
taken  in  it  and  the  law  that  I  considered  was  ap- 
plicable to  it. 

The  memorandum  was  approximately  21  pages 
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long  and  I  cut  it  down  from  a  much  longer  one. 

The  matter  appeared  to  me  at  least  to  be  somewhat 

complicated. 

I  think  that  completes  my  testimony  unless  there 
is  cross  examination.   [423] 

Cross  Examination 

Q.  (By  Mr.  Shapro)  :  Just  a  couple  of  ques- 
tions, Mr.  Jacobs.  The  time  that  you  have  esti- 
mated that  you  i^ut  in  in  conaection  with  this  sum- 
mary proceeding  and  the  response  to  which  the 
estate  was  put  in  comiection  mth  those  proceed- 
ings, I  take  it,  refers  to  the  hearings  and  includes 
the  investigation  and  expenses  on  the  hearings,  to 
determine  adverse  claims  other  than  those  of  Mrs. 
Lannin  ? 

A.  Xo,  Mr.  Shapro.  I  tried  to  confine  myself 
to  the  time  spent  in  investigating  and  in  opposing 
the  Lannin  claim.  I  will  say  this.  It  does  include 
the  investigation  of  the  whole  Elliff  account  be- 
cause that  appeared  to  me  to  be  pertinent  to  the 
question  of  insolvency. 

Q.  Actually,  as  a  result  of  the  decision  of  the 
Referee,  which  is  eml)odied  in  the  last  Exliibit  in- 
troduced, the  certified  copy  of  the  order  of  January 
1955,  with  the  exception  of  the  proceedings  leading  ^ 
up  to  that  order,  Tmn  City  Lumber  Company  was 
not  a  party  before  the  Referee  in  connection  with 
those  proceedings,  is  that  right?  | 

A.  No,  that  is  true.  That  is  true.  My  client 
tried  to  do  that  and  he  was  successful  in  present- 
ing it. 
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Q.  Tell  me,  to  your  knowledge  has  Twin  City 
Lum])er  Company  filed  any  comx^laint  in  the  l^ank- 
ruptcy  proceedings  ? 

A.     Xo,  I  think  they  have  not,  Mr.  Shapro. 

Q.  The  time  for  filing  claims  against  the  bank- 
ruptcy estate   [424]   of  Elliff  has  expired? 

A.  The  time  for  filing  claims  on  parity  with  the 
claims  originally  claimed  has  expired,  of  course,  as 
you  know. 

They  can  still  file  a  claim. 

The  Court:    When  did  the  time  expire? 

The  Witness:  It  expired  six  months  after  the 
date  of  the  first  meeting,  if  your  Honor  please.  The 
original  date — the  original  date  set  was  October 
1st,  if  I  am  not  mistaken. 

The  Court:  October  1st,  '54? 

Mr.  Shapro:     '54. 

Mr.  Jacobs:    That  is  right. 

Q.  (By  Mr.  Shapro) :  The  original  time  for 
filing  claims  mider  Section  57  M  of  the  bankruptcy 
act  would  have  expired  April  1st  of  '55.  The  quali- 
fixcation  that  coimsel  refers  to  is  in  connection  mth 
litigated  matters  and  the  statute  speaks  for  itself 
on  that.     There  are  exceptions. 

]Mr.  Jacobs:  Yes,  yes.  But  no  proof  of  claim 
has  been  filed  according  to  my  latest  inspection  of 
the  record.  I  am  producing  a  certified  copy  of  the 
Referee's  list  of  claims  that  have  been  filed,  your 
Honor. 

Xow  I  ought  to  add,  if  I  may,  my  estimate  of 
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the  value  of  services,  I  suppose.    The  Court  is  much 

better  qualified  than  I  am  to  appraise  them. 

But  I  think  that  a  moderate  estimate  of  the 
reasonable  value — that  is  not  saying  the  Referee 
will  agree  with  me,  [425]  he  will  have  to  manage 
the  allowance,  I  haven't  received  anything  as  yet — 
I  believe  a  moderate  estimate  of  the  value  of  the 
ser\dces  rendered  in  opposing  the  Lannin  claim  and 
obtaining  the  order  denying  it  w^ould  be  $1500.00, 
and  I  refer  merely  to  ser^aces. 

Mr.  Shapro:    Well 

Mr.  Jacobs:  Now,  if  your  Honor  please,  sub- 
ject to  the  production  of  those  two  certified  copies 
that  I  have  already  referred  to,  the  plaintiff  can 
rest. 

I  believe  that  I  shall  have  them  here  by  3:00 
o'clock.  That  is  the  last  word  I  got  from  Judge 
Abrott's  office  this  morning. 

The  Court:    By  when? 

Mr.  Jacobs:     3:00. 

The  Court:    3:00? 

Mr.  Jacobs:  I  understand  so.  But  that  would 
comi:)lete  the  case  for  the  trustee. 

Mr.  Shapro:  The  defendants  will  proceed,  your 
Honor,  subject  of  course  to  the  motion  to  exclude 
evidence  that  we  made  with  respect  to  this  fourth 
count. 

If  it  please  the  Court,  may  we  have  the  morning 
recess  now? 

The  Court:    All  right. 
(Recess.)   [426] 
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Mr.  Shapro:  Your  Honor,  Mr.  Robert  Jacobs 
has  suggested  that  he  conclude  as  cross  complainant 
before  we  put  on  the  defense.  If  that  is  satisfactory 
Avith  the  Court  we  are  agreealDle,  your  Honor. 

The  Court :    All  right. 

Mr.  Robert  Jacobs:  Mrs.  Lannin,  will  you  take 
the  stand  please  *? 

The  Court:    The  witness  has  been  sworn. 

MRS.  PEARL  K.  LANNIN 
called  as  a  witness,  previously  sworn. 

Direct  Examination 

Q.  (By  Mr.  Robert  Jacobs)  :  Mrs.  Lannin,  will 
you  tell  the  Court  when  you  first  came  to  the  con- 
clusion that  the  transaction  that  took  place  in  Octo- 
ber of  1953,  involving  the  note,  the  guarantee,  the 
trust  agreement,  and  the  transfer  of  stock  in  trade, 
was  of  a  fraudulent  character? 

Mr.  Shapro:  To  which  question  we  object,  if 
your  Honor  please,  upon  the  ground  it  is  argumen- 
tative and  calls  for  the  opinion  and  conclusion  of 
the  witness. 

Mr.  Jacobs:  If  it  please  the  Court,  part  of  the 
pleadings  in  this  case  sets  forth  that  Mrs.  Lannin 
was  not  aware  of  the  nature  of  the  transaction  un- 
til a  certain  period  of  time;  that  did  subsequently 
became  aware.  This  question  is  merely  aimed  at 
showing  that  part  of  the  pleadings. 

The  Court:  Is  there  any  question  of  the  stat- 
ute? [427] 
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Mr.  Sliapro :    No,  not  the  statute. 

The  Court:  Statute  of  Limitations.  How  is  it 
material  then,  counsel? 

Mr.  Jacobs:  The  question  of  the  knowledge  of 
Mrs.  Lannin  may  be  material,  your  Honor,  in  that 
she  is  requesting  relief  from  Twin  City,  affirmative 
relief. 

The  question  of  her  2:ood.  or  ])ad  faith  therefore 

J.  o 

becomes  a  question  that  must  be  decided  by  this 
Court.  Her  knowledge,  of  course,  is  an  essential  ele- 
ment of  good  or  bad  faith. 

The  Court:  I  think  the  basis  of  such  claim  she 
may  have  would  be  upon  the  facts  that  she  can  de- 
velop and  not  upon  her  conclusions  that  the  thing 
was  fraudulent. 

Mr.  Jacobs:  This  question,  your  Honor,  is 
merely  as  to  time,  when  in  time. 

The  Court:  But  there  is  no  question  of  statute 
involved,  so  that  question  doesn't  make  any  differ- 
ence, does  it? 

Mr.  Jacobs:    I  sincerely 

The  Court:  I  moan,  nobody  is  charging  her 
with 

Mr.  Jacobs:  No.  As  I  stated  to  the  Court  ])efore, 
her  good  faith  is  certainly  an  element  that  must  be 
shown  in  order  for  Mrs.  Lannin  to  get  any  affirma- 
tive relief  from  Twin  City  Lumber  Company. 

The  CoTirt:    Is  there  any  contention  that  she 

Mr.  Jacobs:  To  that  part  of  the  pleading  which 
mentioned  her  knowledge,  there  was  a  denial,  a  lack 
of  information  and  [428]  belief,  your  Honor.  There- 
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fore,  it  is  our  contention  that  \ve  should  show  when 

her  knowledge  was  arrived  at. 

Mr.  Shapro:  The  mere  fact  that  it  pleaded  and 
denied  doesn't  mean  that  it  is  material,  your  Honor. 

As  far  as  we  are  concerned,  we  submit  that  the 
time  when  she  learned  for  the  first  time  that  this 
transaction  was  something  of  which  she  could  com- 
plain is  immaterial.  The  point  is  can  she  complain 
of  it? 

Those  are  the  facts  that  she  is  bound  to  produce. 

The  Court:  I  am  inclined  to  think  the  objection 
is  good,  counsel.  The  objection  may  be  sustained. 

Q.  (By  Mr.  Robert  Jacobs)  :  Mrs.  Lannin,  did 
you  attend  the  hearings  which  took  xolace  regarding 
the  bankruptcy  proceeding  against  George  Elliff  ? 

A.     I  attended  those  in  San  Jose. 

Q.  You  attended  those  in  San  Jose.  And  at  those 
hearings,  did  you  listen  to  the  evidence  which  Vvas 
presented  by  the  trustee  in  bankruptcy  in  regard  to 
the  transaction  which  we  have  been  discussing  in 
this  trial?  A.     Yes. 

Q.  Was  that  the  first  time  that  you  were  aware, 
Mrs.  Lannin,  of  the  facts  surrounding  this  transac- 
tion? 

Mr.  Shapro:  That  is  the  same  question,  your 
Honor,  to  which  we  make  the  same  objection.  It  is 
incompetent,  irrelevant,  immaterial  and  calls  for  the 
conclusion  of  the  [429]  witness. 

The  Court:  She  has  already  testified  as  to  some 
facts  that  she  was  aware  of  way  back  in  October  of 
'53. 
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Mr.  Jacobs :  That  is  exactly  when  this  is  pointed 
to,  from  October  on  until  the  hearings  on  this  mat- 
ter, your  Honor,  she  was  aware  of  some  of  the  facts 
of  October,  and  further  facts  she  became  aware  of 
during  the  hearings  in  this  matter. 

The  Court:  Well,  this  question  however,  she 
couldn't  answer  the  question  because  she  has  heard 
of  facts  and  has  testified  to  them  as  to  what  she 
learned  in  October  1953. 

Now  if  you  want  to  show  that  she  had  no  conver- 
sation with  anybody  between  October  1953  and  the 
time  of  this  hearing  about  this  matter,  why,  I  will 
permit  you  to  show  that,  if  that  is  what  you  want 
to  do. 

Q.  (By  Mr.  Jacobs)  :  Did  you  have  any  conver- 
sation, Mrs.  Lannin,  in  October  of  '53  or  there- 
abouts with  anyone  representing  Twin  City  Lumber 
Company  ? 

A.     I  don't  believe — no,  I  am  not  positive. 

Q.  Did  you  discuss  with  anyone  representing 
Twin  City  Luml)er  Company  the  note  and  trust 
agreement  prior  to  the  hearings  on  the  Lannin  ad- 
verse claim? 

Mr.  Shapro:  I  o])ject  to  that  question  if  your 
Llonor  please  upon  the  grounds  it  assumes  a  fact 
not  in  evidence,  namely  that  she  talked  to  anybody 
about  the  trust  agreement,  [430]  both  with  respect 
to  the  note  and  the  trust  agreement.  The  witness' 
testimony,  your  Honor,  previously  is  that  she  talked 
about  the  note  to  Mr.  Hunter. 

The  Court:     I  take  it  it  is  preliminary.  If  the 
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answer  is  yes  then  we  can  find  out  what  the  conver- 
sation was. 

Q.    Was  that  1953 — read  the  question. 
(Question  read.) 

The  Witness:    Would  that  be  in  1953 ? 

Mr.  Jacobs:  That  would  be  the  hearings  on  the 
Lannin  adverse  claim,  to  refresh  your  recollection, 
Mrs.  Lannin,  were  during  September  and  November 
of  1954. 

A.  I  talked  to  Mr.  Hunter  previous  to  that,  yes. 
But  I  misunderstood  the  year. 

The  Court:  You  talked  to  Mr.  Hunter;  I  take 
it  you  testified  in  August  of  '54  when  he  was  re- 
questing some  payments  to  be  made  on  the  note,  is 
that  correct? 

The  Witness :    Yes,  that  is  right. 

The  Court:  Now  from  the  time  of  October  1953 
to  October  1954 — to  August  '54,  when  you  talked  to 
Mr.  Hunter,  did  you  talk  to  anyone  in  connection 
with  Twin  City  Lumber  Company  concerning  this 
transaction  in  any  way? 

The  Witness :  I  don't  recall  of  talking  to  anyone 
in  Twin  City. 

The  Court:  May  I  have  her  answer  read?  I 
didn't  hear  it. 

(Answer  read.)    [431] 

Q.  (By  Mr.  Jacobs)  :  Did  you  during  this  pe- 
riod of  time,  namely  from  October  1953  until  Sep- 
tember or  November  of  1954  regarding  the  trust 
agreement  and  the  note? 

A.     I  am  sorry,  I  didn't  quite  catch  that. 
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The  Court:    Read  it. 

Q.  (By  Mr.  Jacobs) :  Did  you  talk  to  anyone 
other  than  from  Twin  City  ?  You  testified  you  didn't 
talk  to  anyone  except  Mr.  Hunter  in  Twin  City. 
Did  you  talk  to  anyone  else  regarding  the  trust 
agreement  and  the  note? 

A.    Well,  perhaps  to  the  attorneys. 

The  Court:    To  whom? 

The  Yf  itness :    The  attorneys. 

The  Court :    By  that  you  mean 

The  Witness:    M}^  attorneys. 

The  Court:    Mr.  Robidoux? 

The  Witness:    Yes,  and  Mr.  Jacobs. 

The  Court :  Anyone  else,  any  other  attorneys  be- 
sides Mr.  Robidoux? 

The  Witness:    I  don't 

The  Court :    During  that  period  ? 

The  AYitness:    I  don't  recall  any,  no. 

Q.  (By  Mr.  Jacobs)  :  Did  you  discuss  the  facts 
surrounding  the  October  transaction  v/ith  your  at- 
torneys ? 

Mr.  Shapro:  I  object,  if  your  Honor  please, 
upon  the  ground  that  it  is  self  serving  and  calls  for 
hearsay  and  [432]  is  not  binding  on  the  defendants, 
her  conversation  with  her  own  counsel. 

The  Court:  She  did — I  don't  know  when  you 
mean,  coimsel.  She  did  because  at  the  October  trans- 
action with  Mr.  Robidoux  she  has  already  testified 
about  that. 

jSTow  are  you  referring  to  that  or  referring  to 
some  later  time? 
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Mr.  Jacobs :    I  am  referring  to  later  than  that. 

The  Court:  All  right.  Ask  her  October  if  she 
talked  to  Mr.  Robidoiix  about  that  matter  until  a 
certain  time. 

Q.  (By  Mr.  Jacobs)  :  Did  you  discuss  with  Mr. 
Robidoux  after  the  October  transaction  the  facts 
surrounding  the  guarantee  and  trust  agreement 
prior  to  the  hearing  on  the  Lannin  claim? 

The  Court:  Now  that  is  prior  to  September  and 
October  1954? 

Mr.  Jacobs :  September  and  October  and  Novem- 
ber of  1954. 

The  Witness:  Yes.  I  talked — after  I  talked  to 
Mr.  Hunter,  I  talked  to  the  attorney,  Mr.  Robidoux 
or  you,  or  both  of  you. 

Q.  (By  Mr,  Jacobs) :  Did  you  discuss  with 
them  the  facts  surrounding  the  October  transac- 
tion? 

A.  Well,  I  can't  remember  just  what  we  dis- 
cussed. I  knoAV  that  after  Mr.  Hunter  was  at  my 
home,  I  talked  to  them  about  his  wanting  pay- 
ments. [433] 

Q.  You  talked  to  him,  about  Mr.  Hunter  want- 
ing payments? 

A.  And  that  would  be  the  trust — the  note  and 
the  trust  agreement  together. 

Mr.  Shapro:  I  move  to  strike  the  latter  part  of 
that,  if  your  Honor  please,  upon  the  ground  that — 
"that  would  be  the  trust  agreement  and  the  note" — 
as  her  conclusion. 

The  Court:    Well,  it  may  remain. 
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Mr.  Jacobs:  Did  you  discuss  with  anyone  the 
facts  surrounding  the  October  transaction  after  the 
hearings  on  the  Lannin  claim? 

A.    Well,  it  would  be  just  the  attorneys. 

Q.  You  talked  to  your  attorneys  about  it,  is  that 
your  testimony?  A.     It  would  be,  yes. 

Q.  Did  you  talk  to  anyone  else  after  the  Lannin 
claim  in  that  regard? 

A.  I  can't  recall  if — at  times  I  talked  to  Mr. 
Elliff  a  few  times,  but  I  wasn't  talking  you  know, 
regarding  the  claim  particularly. 

Q.  Did  you  talk  to  Mr.  Elliif  during  the  period 
after  the  October  transaction  and  prior  to  the  hear- 
ings on  the  Lannin  claim  in  regard  to  the  October 
transaction  ? 

A.  Well,  I  may  have.  I  can't  recall  just,  you 
know,  what  happened  in  there.  It  was  over  a  long 
period,  these  hearings.  At  different  times  you  talk 
to  people  just  like  I  have  talked  [434]  to  different 
people  here. 

Q.  Do  you  remember  what  your  conversation 
was  with  Mr.  Elliff  at  any  of  these  particular 
times  ? 

Mr.  Shapro:  I  object  to  the  question  if  your 
Honor  please,  on  the  grounds  that  it  calls  for  hear- 
say and  it  is  self  serving,  not  binding  on  the  defend- 
ants. 

The  Court:  I  am  inclined  to  think  the  objection 
is  good.  Counsel,  nobody  is  charging  this  lady  with 
any  bad  faith  that  I  know  of. 
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Mr.  Jacobs:  Vv'ell,  your  Honor,  I  have  no  fur- 
ther questions. 

The  Court :  I  think  she  has  testified  to  her  kno\Yl- 
edge  of  the  transaction  as  it  occurred  around  Octo- 
ber, 1953.  There  is  nothing  in  that  testimony  to  indi- 
cate that  she  is  in  any  way  involved  in  any  claim  of 
bad  faith.  Isn't  that  correct,  gentlemen? 

Mr.  Shapro :    That  is  correct,  your  Honor. 

Mr.  Jacobs:    That  is  correct. 

The  Witness:  Your  Honor,  I  don't  know  if  I 
can  answer  or  say  anything  or  not? 

The  Court:  You  don't  have  to  answer.  I  am  say- 
ing that  nobody  is  charging  you  with  bad  faith  at 
all,  Mrs.  Lannin.  I  think  I  understand  the  circum- 
stances and  what  happened. 

Mr.  Jacobs:    Xo  further  questions. 

Mr.  Shapro :    I  have  no  questions.  [435] 

The  Court:    That  is  all. 

Mr.  C.  Huntington  Jacobs :    We  have  none. 

(Witness  excused.) 

Mr.  Rol^ert  Jacobs:  Xow  if  your  Honor  please, 
in  light  of  the  allegation  in  the  cross  complaint  that 
damages  were  suffered  by  Mrs.  Lannin  because  of 
the  transaction  and  which  damages  we  are  asking 
from  Twin  City  Lumber  Comx:>any,  I  would  like  to 
be  sworn  and  testify  as  to  Mrs.  Lannin's  expenses. 

MR.  ROBERT  JACOBS 
appearing  as  a  witness,  sworn. 

Mr.  Shapro :    For  the  record,  at  this  time  I  move 
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to  exclude  any  evidence  in  support  of  the  claim  for 

damages  set  forth  in  the  cross  complaint. 

The  Court:  Motion  is  taken  under  submission. 
Go  ahead. 

Mr.  Robert  Jacobs:  My  name  is  Robert  ^N". 
Jacobs 

The  Court :  What  are  you  going  to  testify  to,  the 
value  of  the  services  you  performed? 

Mr.  Jacobs :    Yes,  your  Honor. 

The  Court:  Why  don't  you  make  that  statement 
as  to  what  it  is  and  if  there  is  any  cross  examina- 
tion, they  may  examine  you.  First,  do  you  have  a 
time  amount  that  you  spent,  roughly? 

Mr.  Jacobs :    Yes,  your  Honor. 

The  Court :    How  much  time  ? 

The  Witness:  Roughly  eight  full  days,  your 
Honor.  [436] 

The  Court:  That  you  spent  in  prosecution  of 
this  Lannin  case? 

The  Witness:    Right. 

The  Court :    That  is  exclusive  of  this  suit  ? 

The  Witness:    Right. 

The  Court :  And  do  you  desire  to  give  a  value  as 
to  that? 

The  Witness:  I  estimate  roughly,  your  Honor, 
my  services  in  that  relation  at  $1000.00.  I  was  pres- 
ent at  all  the  hearings  which  the  attorney  for  the 
trustee  has  previously  testified  to,  and  traveled  to 
Los  Angeles,  to  Oakland,  to  San  Jose  and  so  forth. 

The  Court:  Are  there  some  expenses  in  addition 
then  ? 
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The  Witness:  The  expenses  of  the  trips  to  Los 
Angeles,  to  San  Francisco,  and  to  Oakland  I  would 
estimate  at  about  $150.00,  your  Honor,  included  in 
that  is  a  third  party  claim  proceeding  in  San  Fran- 
cisco which  occurred  just  previously  to  the  bank- 
ruptcy of  Mr.  Elliff . 

The  Court :    Is  your  office  in  San  Jose  ? 

The  Witness :    San  Jose. 

Cross  Examination 
Q.     (By  Mr.  Shapro)  :     Just  one  question,  your 
Honor.  This  third  party  claim  in  San  Francisco, 
does  that  have  anything  to  do  with  the  Twin  City 
Lmnber  Company?  A.     No.  [437] 

Redirect  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  Mr.  Jacobs, 
do  you  have  a  copy,  a  certified  copy  of  the  Referee's 
order  denying  the  claim  of  Mrs.  Lannin? 

A.     I  do,  Mr.  Jacobs. 

Q.  If  I  said  third  party  claim,  I  meant  to  say 
adverse  claim.  You  have  seen  it,  Mr.  Shapro  ? 

Mr.  Shapro :    No,  I  have  never  seen  it. 

Mr.  C.  Huntington  Jacobs:  I  am  showing  you 
an  order  denying  the  adverse  claim  of  Mrs.  Pearl 
K.  Lannin  dated  October  18th,  1955,  and  bearing 
the  stamped  signature  of  Bernard  J.  Abrott,  and 
bearing  also  a  certification  by  Judge  Abrott.  Is  that 
the  order  to  which  you  have  just  referred? 

Mr.  Robert  Jacobs :  That  is  the  order  to  which  I 
have  just  referred,  Mr.  Jacobs. 
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Mr.  C.  Himtington  Jacobs:  For  completion  of 
the  record,  your  Honor,  we  will  offer  this  as  trus- 
tee's next  in  order. 

The  Court:    Exhibit  19. 

(Thereupon  the  foregoing  order  denying  the 
claim  of  Mrs.  Pearl  K.  Lannin  was  introduced 
as  Plaintiff's  Exhibit  Xo.  19.) 
The  Court:    Anything  further? 
Mr.  C.  Huntington  Jacobs :    Nothing  further. 
The  Court:    Is  that  all? 

Mr.  Shapro:  Nothing  further.  The  defendants 
will  call  Mrs.  Bea  Swanson.  [438] 

MRS.  BEA  SWANSON 
a  witness  called  by  the  defendants,  sworn. 
The  Court:     State  your  full  name,  please. 
The  Witness:    Mrs.  Bea  Swanson. 

Direct  Examination 

Q.  (By  Mr.  Shapro) :  The  tirst  name  is  Bea, 
B-e-a,  is  that  correct?  A.     That  is  right. 

Q.  And  you  are  employed  by  Twin  City  Lumber 
Company.  A.     Yes,  I  am. 

Q.  In  the  latter  part  of  1953  and  up  to  that 
present  time  you  are  and  then  were  the  office  man- 
ager of  that  concern  in  Los  Angeles? 

A.     That  is  right. 

Q.  And  among  the  records  of  the  office  of  which 
you  were  in  charge,  was  there  included  the  accounts 
and  records  of  the  Twin  City  Lumber  Company 
and  its  business  with  George  Elliff  of  Pine  Supply 
Company  ?  A.    Yes. 
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Q.  And  also  the  preceding  partnership  of  Abbot 
Lane?  A.     Yes. 

Q.  Have  you  brought  with  you  to  this  courtroom 
at  our  request  certain  of  the  records  of  Twin  City 
Lumber  Company  in  connection  with  Pine  Supply*? 

A.     Yes,  I  have.  [439] 

Q.  Now,  Mrs.  Swanson,  from  your  records  can 
you  tell  the  Court  whether  or  not  the  $1200.00  check 
of  April  23rd,  1954  given  to  Twin  City  Lumber 
Company  by  Mr.  Elliff  was  ever  returned  for  non 
payment?  A.     No,  it  wasn't. 

Q.  Can  you  tell.  Miss  Swanson,  from  your  rec- 
ords whether  or  not  there  was  sold  to  Mr.  Elliff 
during  the  period  of  the  warehouse  from  May  to 
October  of  1953  and  put  in  the  field  warehouse  ply- 
wood? 

A.  Well,  I  would  have  to  look  at  the  invoices. 
I  don't  remember. 

Q.     The  invoices.  May  I  have  Exhibit  4  ? 

I  show  you  Plaintiff's  Exhibit  4,  Mrs.  Swanson; 
will  that  assist  you? 

The  Court:  If  this  testimony  is  from  the  record, 
can't  counsel  stipulate  what  the  record  is? 

You  have  both  examined  it,  haven't  you  ? 

Mr.  Shapro :  I  know  I  have.  The  purpose  of  the 
testimony  is,  your  Honor,  that  contrary  to  the  testi- 
mony of  Mr.  Elliff,  there  was  plywood  sold  by  us 
and  warehoused  by  us. 

The  documents  there  indicate  the  sale  from  the 
witness.  I  will  produce  the  warehouse  receipts. 

Mr.  C.  Himtington  Jacobs:    I  didn't  know  there 
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was  any  controversy  at  all  about  some  plj^ivood. 
I  might  concede  that  it  is  contrary  to  Mr.  Elliff's 
testimony.  This  is  a  matter  [440]  for  argmnent.  But 
there  certainly  were  sales  of  i^lywood. 

Mr.  Shapro :  And  is  it  admitted  that  the  plywood 
that  was  sold  according  to  the  invoices  in  Exhibit 
4  were  put  in  the  field  warehouse  ? 

Mr.  C.  Hunting-ton  Jacobs:  Well,  I  have  no  rea- 
son to  believe  otherwise. 

Mr.  Shapro:  Is  it  so  stipulated?  If  not,  I  will 
prove  it.  The  witness  Elliff,  your  Honor,  testified 
positively  that  we  sold  him  no  pljrwood  and  no 
doors.  I  am  proceeding  to  say  that  we  sold  him  ply- 
wood; we  warehoused  it;  we  did  not  sell  him  any 
doors. 

Mr.  C.  Huntington  Jacobs:  The  plywood,  some 
plyvs^ood  was  put  in  the  warehouse.  There  is  no 
question  about  that. 

The  Court:  All  right.  Do  you  have  the  figure 
there  ? 

Mr.  Shapro :    I  am  trying  to  show  it,  your  Honor. 

But  apparently  I  can't 

The  Witness :    Yes,  it's  invoice  667. 

The  Court:    What? 

The  Witness:    It's  invoice  667. 

The  Court:    All  right.  How  much  plywood? 

The  Witness:    $4051.53. 

Q.  (By  Mr.  Shapro)  :  I  will  save  you  some  time 
by  saying  there  are  no  more.  Those  are  the  only 
invoices  because  I  have  examined  them. 

Do  you  have  a  warehouse  receipt  showing  that  the 


Twin  City  Company,  et  al.  473 

(Testimony  of  Mrs.  Bea  Swanson.) 

plywood  [441]  that  you  have  just  identified  from 

this  invoice  was  put  in  the  field  warehoused 

Mr.  C.  Huntington  Jacobs:  That  was  the  only 
purpose,  we  will  stipulate  to 

The  Witness:    Yes. 

Q.  (By  Mr.  Shapro) :  Now,  Mrs.  Sv/anson, 
what  charges  in  addition  to  the  invoices  were  made 
on  the  warehouse  account  hj  Twin  City  Lumber 
Company  against  Elliff*? 

A.     I  didn't  understand  that. 

Q.  Besides  the  invoices  that  were  charged 
against  Mr.  Elliff  by  TavIu  City  Lumber  Company, 
additional  charge  was  made,  was  it  not? 

A.     Interest. 

Q.     And  at  v>diat  rate  and  in  what  amount? 

A.  Well,  we  took  the  high  and  the  low  for  the 
month,  got  an  average,  charged  him  six  per  cent. 

Q.     Six  per  cent  per  annum?  A.     Yes. 

Q.  Were  there  any  other  charges  that  you  know 
of  that  were  made  other  than  as  the  invoices  indi- 
cate and  the  interest  charged  that  you  have  just 
testified  to  as  far  as  the  Elliff  account  with  Twin 
City  is  concerned? 

A.  Well,  $21.00  protest  fee  and  returned  checks 
that  went  to  make  up  the  note. 

Q.     Nothing  else?  [442] 

A.     Nothing  else. 

Q.  Now  Mrs.  Swanson,  the  2  per  cent  cash  dis- 
count that  is  referred  to  in  the  invoices  that  are 
part  of  Exhibit  4  was  given  and  extended  to  Mr. 
Elliff  by  Twin  City  imder  what  conditions  ? 
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A.  On  the  30  per  cent  that  he  was  to  pay  us  in 
cash,  he  was  allowed  2  i^er  cent  discount  on  that 
portion. 

Q.  Miss  Swanson,  I  show  you  a  document  that 
purports  to  be  a  financial  statement  of  Pearl  Lan- 
nin  as  of  June  26th  1953  and  ask  you  whether  you 
have  seen  that  dociunent  before*? 

A.     Yes,  I  have. 

Q.     And  where  did  you  see  it  ? 

A.     In  my  office. 

Q.     In  the  office  of  Twin  City? 

A.     Twin  City  Lumber  Company. 

Q.  And  was  it  part  of  the  file  of  Twin  City  Lum- 
ber Company  on  the  Elliff  account? 

A.    Yes,  it  was. 

Mr.  Shapro :  At  this  time,  if  your  Honor  please, 
we  will  oifer  in  e^ddence  the  financial  statement  of 
Pearl  K.  Lannin  as  of  June  26th,  1953. 

The  Court :  Well,  it  may  be  received  and  marked 
Exhibit  J. 

The  Court:  When  was  it  in  the  office,  Mrs. 
Swanson?  When  did  you  receive  it?  [443] 

The  Witness:  Well,  I  don't  remember.  I  would 
have  to  look  and  see  if  there  is  any  date  on  it. 

The  Court:  It  has  a  date,  the  date  was  given  to 
you  in  the  question,  Jime  26th,  1953.  Did  you- re- 
ceive it  at  that  time?  What  time? 

A.    Well,  it  was  probably  several  days  after  that. 

The  Court :  Are  you  guessing  ?  Do  you  have  any 
Avay  of  knowing  when  you  received  it? 

The  Witness:    May  I  look  at  it  again? 
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The  Court:  Well,  this  is  stamped  November 
28th 

Mr.  Shapro :    No,  that  is  the  Court  stamp. 

The  Court:    Oh. 

Mr.  Shapro :  The  time  of  receix)t  will  l)e  supplied 
by  another  witness,  the  one  who  actually  got  it. 

The  Witness:    Well,  I  can't  remember. 

Mr.  Shapro:  Your  Honor,  it  developed  that  the 
Exhibit  4,  Plaintiff's  Exhibit  4,  was  short  one  in- 
voice. To  comx>lete  the  record  which  we  have  now 
made  available  and  counsel  is  prepared  to  stipulate, 
it  may  be  added  to  and  become  a  part  of  Exhibit  4. 

Mr.  C.  Huntington  Jacobs:    That  is  correct. 

Mr.  Shapro:  And  there  were  two  invoices  which 
were  omitted  from  the  Exhibit  12,  which  is  the 
Abbot  Lane  Company  account,  which  we  have  now 
obtained  and  counsel  is  prepared  to  stipulate  they 
may  be  added  to  Exhibit  12  to  complete  the  [444] 
record. 

The  Court:    Clip  them  to  the  Exhibit. 

Mr.  C.  Huntington  Jacobs:    All  right. 

Mr.  Shapro:  I  have  no  further  questions  of  this 
witness. 

Cross  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs) :  Mrs. 
Swanson,  have  you  told  us  all  of  the  accounts  that 
you  kept  as  bookkeeper  for  Twin  City  Company 
with  the  Pine  Supply  Company'? 

Have  you  told  us  all  of  the  accounts  that  as  book- 
keeper for  Twin  City  Company  you  kept  of  deal- 
ings between  Twin  City  Company  and  Pine  Supply 
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Company  ?  A.     Today,  yoii  mean  ? 

Q.     Yes,  have  you  mentioned  them  all? 

A.     No. 

Q.     What  else  was  there? 

A.  Well,  we  had  Abbott  Lane  to  begin  with  and 
then  Pine  Supply,  then  we  had  the  warehouse  ac- 
count and  the  interest  accoimt;  later,  the  unpaid 
warehouse  account  plus  returned  notes  were  set  up 
or  returned  checks  were  set  up  in  the  note  account. 

Q.  You  had  a  special  designation  for  that  re- 
turned check  account,  did  you  not?  You  had  a  cer- 
tain number  that  indicated  it,  number  376-A  or 
something  of  that  sort?  A.     No. 

Q.     Did  you  not?  [445] 

A.     No,  I  don't  think  Ave  did. 

Q.     117-B,  does  that  refresh  your  recollection? 

A.    Yes. 

Q.  And  in  that  account  you  kept  a  record  of  all 
of  the  returned  checks,  did  you  ? 

A.     That  is  right. 

Q.  That  is,  that  were  not  paid  on  presentation, 
checks  that  had  been  received  from  Pine  Supply 
Comxiany?  A.     That's  right. 

Q.     Have  you  got  that  account  with  you? 

A.     That's 

Mr.  C.  Huntington  Jacobs:  It  is  in  e^^dence. 
It  is  the  warehouse  account,  so  called,  that  is  117-B. 
What  is  the  number  of  that  ? 

Mr.  Shapro :    It  is  the  big  yellow  sheet. 

Mr.  C.  Huntington  Jacobs:  Mr.  Shapro,  this  is 
account  117.  This  is  not  account  117-B.  There  were 
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two  separate  and  distinct  accounts,  were  there  not? 
One  of  them  account  number  117,  which  is  what 
you  referred  to  as  the  warehouse  account,  and  the 
other  an  account  covering  bad  checks  and  one  or 
two  other  items,  isn't  that  right? 

The  Witness :    That  is  right. 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  Have  you 
got  that  latter  account  with  you? 

A.     Yes.  [446] 

Q.     Will  you  show  me  the  117-B  account? 

A.  There  it  is.  Mr.  Baum  has  a  sheet  like  that 
too. 

Q.     This  isn't  the  copy,  apparently? 

A.     That  is  one  of  them. 

Q.     Yes,  117 

A.  But  he  got  this  one  too  down  in  Los  An- 
geles. 

Q.     Did  he?  A.    Yes.  That  is  bad  checks. 

Q.  I  notice  that  on  this  account  117-B  which  you 
have  just  shown  us  and  are  showing  us  now,  it 
starts  out  with  notation  of  "  Three  returned  checks." 

One  entry  is  the  first  entry  and  is  dated  October 
8th,  1953,  is  that  correct? 

A.  And  the  other  two  are  entered  on  the  same 
date.  The  first  one  is  for  $741.26,  the  second  one  for 
$7310.98,  the  third  for  $2500.00. 

Are  there  any  more  returned  checks  entered  on 
this  117-B?  Just  those  three?  A.     That's  all. 

Q.  This  account  does  not  show  what  time  these 
checks  Avere  received  by  your  company  which  was 
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then  I  understand  Twin  City  Company?  Do  you 

have  that  information  with  you? 

A,  ISO,  I  don't  have  it  with  me.  But  it  was  some- 
where around  the  1st  of  October.  We  banked  in 
San  Francisco,  you  know,  and  by  the  time  the 
checks  got  to  us  it  ^Yas  just  probably  [447]  after  the 
first  of  the  month. 

Q.  I  see.  Now  your  procedure  was  as  I  under- 
stand it  from  your  testunony,  first  to  enter  the 
check  vrhen  received  as  the  credit  on  the  open  ac- 
count, and  then  if  the  check  was  not  paid  you  en- 
tered that  check  on  the  bad  check  account,  as  I 
recall  it,  this  117-B,  namely?  A.     That's  right. 

Q.     Is  that  right?  A.     Yes. 

Q.  You  did  not  in  any  instance  charge  back  as  a 
charge  against  the  open  account  the  amount  of  the 
bad  check,  is  that  correct,  you  charged 

A.  No,  not  if  we  didn't  put  it  back  through  the 
bank  again,  if  we  weren't  going. 

Q.  Well,  if  you  did  put  it  back  through  the  bank 
and  it  still  was  not  paid,  you  still  did  not  enter  it  as 
a  debit  on  the  open  account,  did  you?  A.     No. 

Q.  Instead  of  that,  you  entered  it  as  a  debit  on 
that  bad  check  account,  am  I  right  ? 

A.     That  is  right. 

Mr.  Shapro :  If  your  Honor  please,  so  there  may 
be  no  confusion.  The  bad  check  account,  the  account 
in  question,  117-B  is  headed  "Notes  Receivable". 
I  mean  I  don't  want  any  confusion.  [448] 

Mr.  Jacobs:     Yes.  It  is  entered  "Notes  Receiv- 
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able".  But  I  am  trying  to  identify  it  specifically  be- 
cause I  am  talking  about  bad  checks. 

Q.  Is  the  account  that  you  have  just  referred  to 
and  just  shown  us  ^Yhich  is  numbered  117-B — that 
is  not  the  same  account  as  117,  is  it  ?  A.     Xo. 

Q.  And  it  is  also  not  the  same  account  as  the, 
what  I  have  referred  to  as  the  open  account  which 
covered  the  invoices  and  the  payment  made  on  ac- 
count of  the  invoices? 

A.  The  credit  was  on  117-B  when  we  originally 
got  the  check.  Then  when  it  bounced  I  put  it  in  the 
117-B. 

The  Court :    Just  a  moment.  Read  that  answer. 
(Answer  read.) 

The  Court:    Is  that  what  you  mean  to  say? 

The  Witness :    That  is  what  I  mean  to  say. 

The  Court:    I  don't  think  you  do. 

Mr.  Jacobs :    I  don't  think  so,  your  Honor. 

The  Court :    Read  it  again. 
(Answer  read.) 

Q.  (By  Mr.  Jacobs)  :  You  don't  mean  do  you 
that  it  was — that  the  credit  was  originally  given  on 
this  117-B  which  I  am  calling  the  bad  check  ac- 
count; a  credit  wouldn't  be  given  on  that  in  the 
first  instance,  would  it  ? 

A.     The  credit  was  given.  [449] 

Q.  I  don't  want  to  argue  about  it,  but  I  do  want 
to  straighten  your  testimony  out  if  I  can. 

A.     The  credit  was  given  on  117-B. 

The  Court:  But  you  said  it  was  given  on  117-B, 
that  is  what  we  are  calling  your  attention  to. 
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The  Witness:  Oh,  I  am  sony.  The  117  is  the 
warehouse  account  and  that  is  where  the  credit  was 
first  given  when  we  received  the  check.  Then  when 
it  bounced  it  was  put  over  on  this  note  account,  the 
117-B. 

Q.  (By  Mr.  Jacobs)  :  I  see.  Now  mil  you  please 
look  at  the  Trustee  Exhibit  No.  4,  look  at  this  por- 
tion of  it  which  is  a  photostat  of  the  ledger  sheet, 
and  tell  us  whether  that  is  accoimt  117  on  your 
books.  A.     No,  it  isn't. 

Q.  117  is  a  separate  and  distinct  account,  is  it, 
from  the  account  comprising  Exhibit  4? 

A.    Yes,  that's  right. 

Q.  Well,  I  notice  here  on  this  Exhibit  4  there 
are  a  number  of  credits  given,  I  presume  for  checks 
that  came  in,  am  I  right? 

A.  Well,  not  always  are  they  checks.  Some  of 
that  is  the  70  per  cent  credit  we  gave  him  on  the 
warehouse  account. 

Q.  I  se(\  Hovrever,  this  includes  all  the  credits, 
does  it  not?  A.     Yes.  [450] 

Q.  For  merchandise  that  was  supplied  by  Twin 
City  to  Pine  Supioly  Company?  A.    Yes. 

Q.  Now  were  you  the  bookkeeper  at  the  time  on 
September  14th  1954  when  this  account  comprising 
Exhibit  4  was  brought  to  a  balance  of  zero  ? 

A.     I  was. 

Tlic  Court:    What  is  the  date  of  that? 

Mr.  Jacobs:     September  14th,  your  Honor,  1953. 

Q.  And  on  that  same  date  of  September  14th, 
195P>,  how  did  the  warehouse  account  stand;  was 
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Mr.  Elliff  indebted  to  the  company  on  that  account 

at  the  time?  A.    Yes,  he  was. 

Q.     In  what  amount?  A.     By  $25,468.29. 

Q.  On  October  6th  1953  according  to  Exhibit  4 
there  was  nothing  due  on  Exhibit  4  account,  as  I 
call  it,  the  open  account.  Does  that  agree  with  your 
records?  A.     That's  right. 

Q.  And  on  October  6th,  1954,  was  Mr.  Elliff  in- 
debted according  to  your  warehouse  account,  that 
is,  the  number  117,  did  he  owe  you  any  balance  at 
that  time?  A.     1954? 

Q.     1953.  A.    Yes,  $28,116.63.  [451] 

Q.  What  did  that  $28,116.63  include,  does  your 
record  show  that  ? 

A.  Yes.  There  are  those  three  returned  checks, 
$21.00  protest  fees,  $127.34  interest,  and  the  balance 
of  the  warehouse  of  $17,416.05. 

Q.     How  much  interest  did  you  say? 

A.     Six  per  cent. 

Q.     I  beg  your  pardon?  A.     Six  per  cent. 

Q.     What  was  the  amount  in  dollars? 

The  Court:    $127.34. 

Mr.  JacolDS :    Thank  you,  sir. 

Q.  You  have  no  knowledge  of  any  charges  that 
might  have  been  made  for  brokerage,  do  you,  by  Mr. 
Elliff  of  Twin  City? 

A.     I  don't  know  wdiat  you  mean  by  brokerage. 

Q.  Handling  the  transaction  whereby  Twin  City 
Company  procured  any — any  transaction  whereby 
Twin  City  Comixmy  procured  from  others  and  fur- 
nished to  Elliff,  that  is,  under  the  name  of  Pine 
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Supply  Company,  merchandise  for  liis  business? 

A.     No. 

Q.     Do  your  books  show  any  transaction? 

A.     N'o,  they  don't. 

The  Court:  Suppose  we  take  a  recess  at  this 
time,  counsel.  What  is  counsel's  estimate?  Are  we 
going  to  finish  today?  [452] 

Mr.  Shapro:    I  doubt  it,  your  Honor. 

Mr.  Jacobs:  I  will  complete  my  cross  examina- 
tion of  this  witness  in  not  over  ten  minutes. 

Mr.  Shai^ro:  But  we  have  three  more  witnesses, 
your  Honor. 

Mr.  Jacobs:  But  I  don't  want  to  do  it  now,  nec- 
essarily, your  Honor. 

The  Court:    That  is  all  right. 
(Recess.) 

(Thereupon  this  hearing  was  adjourned  until 
2:00  o'clock  p.m.)   [453] 

Monday,  November  28,  1955 
2 :00  p.m. 

MRS.  BEA  SWAXSON 

a    witness    called    by    the    defendants,    previously 
sworn. 

Cross  Examination — (Continued) 

Q.  (By  Mr.  C.  Huntington  Jacobs) :  Mrs. 
Swanson,  I  want  to  be  sure  that  we  have  covered  the 
records  that  were  kei)t  by  Twin  City  Company  of 
its  financial  dealings  with  Pine  Supply  Company  or 
with  George  F.  Elliff  individually. 
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If  I  understand  you  correctly,  you  kept  three  ac- 
counts, the  open  account  which  comprises  Exhibit 
4 — well,  I  will  proceed  while  we  are  looking  for 
them. 

That  was  the  one  that  you  examined  this  morning 
that  was  called  the  open  account  and  it  includes  the 
invoices,  a  lot  of  invoices  attached  to  it,  that  was 
the  one  that  was  brought  to  a  balance  of  zero  in 
September,  around  September  14th,  1953. 

By  the  way,  before  we  leave  that,  what  is  your 
number  for  that  one;  you  had  each  of  these  ac- 
counts numbered,  did  you  not  ? 

A.  No.  That  was  just  accounts  receivable.  That 
wouldn't  have  any  special  number. 

Q.     That  didn't  have  any  number  at  all? 

A.     No.  [454] 

Q.  There  was  that  one  and  then  there  was  the 
warehouse  account  transcript  of  which  is  made  by 
Mr.  Baum.  That's  number  117  and  that  one  covered 
70  per  cent  advance,  did  it?  A.     Yes,  it  did. 

Q.     On  each  of  these  invoices  ?  A.    Yes. 

Q.  Bid  it  cover  any  interest  on  the  70  per  cent 
advance  ?  A.     No. 

The  Court :    Bid  you  answer  no  ? 

The  Witness:    No. 

Q.  (By  Mr.  Jacobs)  :  Bid  it  cover  anything  else 
than  the  70  per  cent  ? 

A.     That  is  all  it  covered,  70  per  cent. 

Q.  I  see.  Now  I  notice  that  there  are  several 
credits  on  this  warehouse  account.  Are  those  the 
same  credits  that  were  entered  on  the  open  account  ? 
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A.     Yes,  they  would  be. 

Q.  The  same  items  were  entered  as  credits  on 
the  warehouse  account  that  v/ere  entered  on  tlie 
open  account? 

A.  Well,  I  am  not  sure  if  it  would  be  in  this 
particular  amount. 

Q.  Are  these  items  all  items  of  credit  that  were 
entered  also  on  the  open  account  ?  A.    Yes. 

Q.  And  those  are  payments,  are  they,  on  ac- 
count, these  [455]  credits  are  payments  on  account 
of  the  70  per  cent?  A.    Yes. 

Q.     Advance?  A.     Yes. 

Q.  Then  you  had  the  third  account  which  was 
what  I  have  been  calling  the  bad  check  account  and 
was  entitled  on  your  ledger  ''Note  Account."  And 
you  have  entered  there  as  you  have  testified  three 
bad  checks  that  never  have  been  made  good  ? 

A.     That's  right. 

Q.  And  as  I  understand  it,  you  have  some  other 
items  entered  on  this  account  117-B,  which  is  the 
bad  check  account  or  the  note  account  and  those  are 
protest  fees  and  interest  ? 

A.     In  the  balance  of  the  warehouse  account. 

Q.  The  unpaid  balance  of  the  warehouse  ac- 
count? A.     That's  right. 

Q.  That  is  right.  Now  interest  was  interest  on 
what,  the  70  per  cent  advance  ? 

A.  The  interest  was  figured  —  well,  sure,  the 
warehouse  account  was  only  70  per  cent  of  the  total 
that  was  in  there.  Then  we  would  take  the  high  and 
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the  low  for  the  month  and  get  the  average,  divide 

it  by  two,  and  then  figure  it  at  six  per  cent. 

Q.  That  is,  the  high  and  low  of  the  average  out- 
standing on  the  warehouse  account  which  is  number 
117,  is  that  right? 

A.    Yes,  that  is  right.  [456] 

Q.  Now  does  any  one  of  those  three  accounts 
reflect  any  credit  or  contain  any  entry  of  credits 
for  the  $28,000  note? 

A.  Well,  this  note  account  v^as  credits  against 
it.  It  wouldn't  never 

Q.  You  mean  for  the  payments  that  were  re- 
ceived on  the  note  ?  A.     Yes. 

Q.  But  the  note  itself  was  never  entered  as  a 
credit  on  any  of  your  three  accounts,  am  I  right  ? 

A.    No. 

Q.     I  see. 

The  Court:  Well,  are  you  right  or  not?  I  don't 
know  from  that  answer  if  you  are  or  not,  Mr. 
Jacobs.  You  say  '^Am  I  right"  and  she  says  ''No." 
So  I  don't  know. 

Mr.  Jacobs:  Thank  you,  your  Honor.  I  didn't 
realize  the  answer  was  ambiguous. 

Q.  Was  I  correct  in  stating  that  none  of  the 
three  accounts  contains  any  credit  for  the  note  as 
such,  but  they  contain  credit  only  for  the  payments 
that  were  received  on  the  note,  is  that  a  correct 
statement  ? 

A.  The  note  is  made  up  of  those  three  returned 
checks,  the  balance  on  the  warehouse,  protest  fees 
and  the  interest.  That  is  the  debit  to  the  account 
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which  makes  up  the  amomit  of  the  note.  Any  pay- 
ments received  on  that  was  given  credit  for. 

Q.  Now,  were  the  payments  that  were  made  on 
account  of  the  note  credited  as  against  these  bad 
checks'?  [457] 

A.  Well,  not  individually,  no,  because  the  total 
amount  made  up  the  note. 

Q.  I  see.  Now  the  bad  checks  made  up  a  part  of 
the  total  of  the  balance  shown  by  the  note  accoimt, 
did  they?  A.     That's  right. 

Q.  And  does  any  one  of  these  three  accounts 
according  to  your  records  contain  any  credit  of 
$28,000.00  in  one  lump  sum  ?  A.     No. 

Q.     Or  of  any  figure  near  $28,000.00? 

A.    No. 

Q.  In  one  lump  sum.  And  there  isn't  any  entry 
of  credit  as  of  the  date  of  October  6th  or  October 
8th  or  any  date  near  that,  near  either  of  those  dates 
for  the  execution  of  the  note,  am  I  right  ? 

A.     I  don't  know  what  you  are  asking  me. 

Q.  Was  the  fact  that  the  note  had  been  executed 
ever  entered  on  any  one  of  those  three  accounts? 

A.  Well,  that  117-B  is  the  note,  that  is  all  the 
entry  there  is  concerning  it. 

Q.  I  think  that  we  ought  to  ask  for  the  produc- 
tion of  this  117-B.  I  don't  want  to  disturb  your 
records. 

Mr.  Shapro :  We  were  going  to  offer  it  with  the 
stipulation,  if  we  may  have  it  on  the  Court's  ap- 
proval, that  a  photostatic  copy  may  be  substituted 
for  the  original.  [458] 


Twin  City  Company,  et  al.  487 

(Testimony  of  Mrs.  Bea  Swanson.) 

Mr.  Jacobs :    That  is  entirely  agreeable. 

Mr.  Shapro:  These  are  the  original  records  of 
the  Tmn  City  Lumber  Company. 

Mr.  Jacobs:  I  think  the  Court  might  msh  to  ex- 
amine it  in  connection  with  these  other  two  accounts. 

Mr.  Shapro:     I  have  no  objection,  your  Honor. 

The  AYitness:    Well,  wait.  Why  don't — tell  him — 

The  Court:     What  do  these  credits  consist  of? 

The  Witness:    Payments  on  the  note. 

The  Court:  You  have  no  mention  of  a  note  on 
that  page  at  all,  have  you? 

The  Witness :    It  is  marked  ' '  Notes  Receivable' '. 

The  Court:    That  is  at  the  top  of  the  page? 

The  Witness:     That  is  the 

The  Court:  Did  you — there  is  no  definite  de- 
scrix^tion  of  any  particular  note  in  any  particular 
amount  is  there? 

The  Witness:  Well,  no,  except  that  it  is  Pine 
Supply  note 

The  Court:  Well,  it  doesn't  say  "Pine  Supply 
note".  I  am  talking  about  any  entry  here  that  is 
talked  about,  a  promissory  note,  in  any  particular 
sum.  It  isn't  there,  is  it? 

The  Witness:    No. 

The  Court:    You  are  later  going  to  offer  this? 

Mr.  Shapro:     l^es.   [459] 

Mr.  Jacobs :  Q.  Now,  Mrs.  Swanson,  all  of  these 
checks,  these  bad  checks  that  are  entered  on  that 
so  called  note  account,  117-B,  w^ere  received  were 
they  not,  prior  to  October  6th  of  1953? 

A.    Yes. 
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The  Court:  AA^at  is  that  again?  I  didn't  get 
that. 

(Record  read.) 

Mr.  Jacobs :  Q.  And  where  are  the  three  checks, 
the  vouchers,  the  three  check  vouchers  that  are  en- 
tered on  that  note  account  at  the  present  time,  if 
you  know  ? 

A.    You  mean  the  returned  checks? 

Q.  Yes,  the  ones — they  came  back  to  you,  did 
they  not?  A.     Yes,  they  did. 

Q.     Where  are  they  now? 

A.     Mr.  Shapro  has  them. 

Mr.  Shapro:  I  have  two  of  them,  the  other  is 
already  in  evidence. 

Mr.  Jacobs:  Am  I  right  in  saying,  Mrs.  Swan- 
son,  that  so  far  as  you  know  these  three  checks 
that  you  have  entered  there  have  never  until  this 
moment,  or  until  this  trial  began,  been  handed  back 
to  the  bankrupt  or  the  plaintiff  in  this  case? 

A.     That's  right. 

Mr.  Jacobs:  We  will  offer  these  two  for  com- 
pletion of  the  record.  I  think  we  can  make  [460] 
one  Exhibit  out  of  them,  your  Honor. 

Mr.  Shapro :  The  first  check  is  Exhibit  15,  your 
Honor. 

The  Court:     Make  that  Exhibit  15-A  please. 
(Thereupon  the  foregoing  checks  and  notice 
of  protest  were  entered  as  Plaintiff's  Exhibit 
15-A.) 

Mr.  Jacol)s:  Q.  Are  there  any  other  records  of 
financial  dealings  in  your  keeping,  that  is  of  finan- 
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cial    dealings    between    Twin    City    Comx)any   and 
George  F.  Elliff  other  than  tliese  three   accounts 
you  have  referred  to  and  other  than  the  account 
with  Abbott  Lane  Company"? 

Mr.  Shax)ro:  If  your  Honor  x)lease,  I  object  to 
the  question  on  the  ground  it  assumes  a  fact  not  in 
evidence  because  this  morning  the  witness  testified 
there  was  an  interest  account,  a  fourth  one. 

Tlie  Court:  The  question  is,  are  there.  Slie  can 
answer  yes  or  no. 

The  Witness:  A.  Yes,  tliere  is  an  interest  ac- 
count. 

Mr.  Jacobs:  Q.  And  this  interest  account  is 
other  and  different,  is  it,  from  the  note  account 
that  contains  these  entries  of  interest  ? 

A.    Yes. 

Q.  Will  you  show  me  the  interest  account  that 
you  have  just  referred  to  ? 

A.  You  are  supposed  to  have  that  too.  He  made 
a  copy  of  it. 

Q.  And  this  interest  account  I  observe  is  num- 
bered 117- A.  [461]  The  total  current  balance  of  it 
appears  to  be  $127.34,  is  that  correct? 

A.  It  was  until  it  was  transferred  over  here. 
Here  it  is.  (Indicating.) 

Q.  And  that  $127.34  was  transferred  over  and 
now  appears  on  account  number  117-B  and  now  ap- 
pears as  the  sixth  entry  on  117-B,  is  that  correct? 

A.     That's  right. 

Q.  Now  what  interest  is  included  in  account 
117-A,  interest  on  what  ? 
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A.  Well,  that  was  the  September  interest  on 
the  warehouse  accoimt. 

Q.     That  is  to  say  upon  the  70  per  cent  advances  ? 

A.    AVell,  it  was  on  $17,416.05. 

Q.  Now  except  by  that  transfer,  117- A,  account 
117-A  was  never  closed,  was  it? 

A.     AYhat  was  that? 

Q.  117-A  was  never  closed  except  by  the  trans- 
fer of  this  balance  $127.34  to  account  117-B,  am  I 
correct  about  that? 

A.  That  was  the  only  entry  on  there  that  was 
left  that  was  l)alanced  out  before  September. 

Q.    I  see. 

A.     He  paid  the  August  interest  in  July. 

Q.  I  see.  And  except  to  the  extent  of  payments 
received  on  the  note  account,  117-B  has  never  been 
closed,  has  it?  [462] 

A.    Yes,  it  has,  as  of  now. 

Q.    What  date  was  it  closed? 

A.  January  1st,  1955,  we  formed  a  new  partner- 
ship and  transferred  the  assets  and  liabilities  to  the 
new  partnership. 

Q.     In  1955?  A.     That's  right. 

Mr.  Jacobs:     Doesn't  she  mean  1954? 

Mr.  Shapro :    I  think  she  means  '54. 

Mr.  Jacobs:  Q.  I  don't  Avant  to  confuse  the 
record,  Mrs.  Swanson.  Am  I  not  right  in  saying 
what  you  really  mean  is  1954,  wasn't  that  the  date 
of  forming  the  new  partnership?  A.     No. 

Q.     January  1st,   1954? 

A.     I  believe  it's  still  1955. 
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Q.    All  right. 

A.     Wait,  I  will  see  if  I  can  find  something. 

The  Court:     Let's  move  on  to  something  else. 

Mr.  Jacobs:  Yes,  your  Honor.  I  really  wanted 
to  cover  that  trivial  detail. 

Q.  NoAv  then,  the  warehouse  account — I  am 
moving  on A.     No,   '54  is  right. 

Q.  '54  is  correct.  The  warehouse  account  was 
number  117,  Mrs.  Swanson,  appears  on  your  books, 
I  take  it,  it  is  an  account  that  is  still  current,  it 
has  not  been  closed?  A.     117?  [463] 

Q.     Yes.  A.     No,  it's  closed. 

Q.    And  when  was  that  done? 

A.    When  the  note  was  received. 

Q.     Is  there  any  entry  there  showing  that  fact? 

A.  Sure,  journal  15  credited  that  account, 
charged  it  over  here  in  this  note  account. 

Q.  You  have  transferred  the  items  then  from 
117  to  117-B,  is  that  correct? 

A.     That's  right. 

Q.  And  that  is  the  entry  or  the  series  of  entries 
that  you  referred  to  as  having  closed  117,  is  that 
right?  A.     That's  right. 

Q.  Very  good.  Mrs.  SAvanson,  have  you  ever  seen 
among  the  records  in  your  charge  a  list  of  accounts 
receivable  of  Pine  Supply  Company,  a  written  list 
of  them?  A.     Of  Pine  Supply? 

Q.    Yes.  A.    No,  I  haven't. 

Q.  Have  you  ever  seen  among  those  records 
rolls  of  tape,  adding  tape,  adding  machine  tape  I 
should  say?  A.    No. 
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Mr.  Jacobs:    I  think  that  is  all. 

Redirect  Examination 

Mr.  Shapro:  At  this  time  if  your  Honor  [464] 
please  the  defendants  will  offer  in  evidence  ledger 
sheet  117-A,  which  is  headed  "Accrued  Interest 
Pine  Lumber  Company"  and  sheet  117-B  which  is 
headed  "Notes  Receivable,  Pine  Supply  Company." 

The  Court :  They  may  be  marked  as  one  Exhibit, 
Exhibit  K. 

(Thereupon  the  foregoing  ledger  sheets  were 
marked  as  Defendants'  Exhibit  K.) 

Mr.  Jacobs:  If  counsel  wishes  to  substitute 
photostatic  copies  for  them,  we  have  no  objection. 

Mr.  Shapro:  Q.  Miss  Swanson,  the  entry  on 
117-B  that  JDalanced  the  account  out  on  December 
31st,  1954,  journal  33,  represented  as  I  understand 
it  a  transfer  of  that  receivable  balance  to  the  books 
of  the  new  partnership,  is  that  right? 

A.     That's  right. 

Mr.  Shapro :    That  is  all. 

Recross  Examination 

Mr.  Robert  Jacobs :  Q.  Miss  Swanson,  you  have 
discussed  the  status  of  George  Elliff 's  account  with 
Pine  Supply  Company.  Can  you  tell  me  whether 
at  any  time  during  the  dealings  of  Pine  Supply 
Company  with  Twin  City  Company  George  Elliff's 
account  was  current? 

A.  Well,  I  wouldn't  be  able  to  tell  you  without 
looking  at  the  ledger  sheet;  in  May  1953. 
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Q.  In  May  1953  his  account  was  current.  When 
in  May  was  that,  Miss  Swanson  *? 

A.    Well,  June  1st.  [465] 

Q.  When  in  May  was  the  account  current?  Did 
you  testify  that  it  was  current  in  May,  Miss  Swan- 
son? 

A.    Well,  maybe  I  did.  I  will  withdraw  that. 

Q.     Was  it  ever  current? 

A.     Well,  it  wasn't — no,  I  guess  it  wasn't. 

Mr.  Jacobs:     Thank  you,  Miss  Swanson. 

Further  Redirect  Examination 

Mr.  Shapro:  Q.  Miss  Swanson,  will  you  point 
out  to  the  Court  on  Plaintiif 's  Exhibit  13  which  is 
account  number  117  wherein  Mr.  Elliff  was  given 
credit  for  two  of  the  three  checks  that  were  subse- 
quently charged  to  the  note  account  117-B? 

A.     Do  you  want  me  to  show 

Q.  Show  on  account  117  where  Mr.  Elliff  was 
given  credit  for  the  checks  which  after  they 
bounced  were  charged  against  him  on  117-B. 

A.  There's  where  he  got  the  credit  for  them 
(indicating). 

Q.  The  witness  is  pointing  to  the  item,  item 
107398  under  date  of  September  21st,  1953  on  ac- 
count 117.  That  is  the  amount  of  the  first  check 
which  is  Exhibit 

The  Court:  Well,  Mr.  Shapro,  all  three  checks 
when  they  were  received  were  credited  to  his  ac- 
count, weren't  they? 

The  Witness:    Yes. 
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The  Court :    And  later 

The  Witness:     Charged  back.   [^^66] 

The  Court:  And  when  they  were  not  honored 
they  were  charged  back. 

Mr.  Shapro :  They  were  charged  back  on  a  dif- 
ferent account.  I  didn't  want  to  leave  the  impres- 
sion that  they  were  charged  twice. 

The  Court:    Well,  I  didn't  get  that  impression. 

Mr.  Shapro :    No  other  questions. 

The   Court:     That  is  all. 
(Witness  excused.) 

Mr.  Shapro:    We  will  call  Mr.  Collins. 

HOWARD  COLLINS 

called  as  a  mtness  for  the  defendants,  sworn. 
The  Court:    State  your  name,  please. 
The  Witness:     Howard   Collins. 

Direct  Examination 

Mr.  Shapro:  Q.  Mr.  Collins,  are  you  connected 
wdtli  Twdn  City  Lumber  Company? 

A.     That  is  right. 

Q.  And  you  were  connected  with  Twin  City 
Company,  its  predecessor,  in  1953? 

A.     That  is  right,  sir. 

Q.  And  you  know  Mr.  Ell  iff,  the  gentleman  who 
testified  previously  in  this  case  ? 

A.     That  is  right,  sir. 

Q.     And  did  you  know  him  in  1953?  [467] 

A.    Yes,  sir. 

Q.     Did  you  know  him  in  1952?        A.     Yes,  sir. 

Q.    Mr.  Collins,  do  you  recall — just  answer  this 
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question   yes   or   no — a   meeting   in   the   Fairmont 
Hotel  in  San  Francisco  in  1951  at  which  you  and 
Mr.  Hunter  and  Mr.  Elliff  were  present? 

A.     I  remember  the  meeting,  sir,  but — yes. 

Q.  Do  you  recall  a  meeting  in  the  San  Francisco 
office  of  Twin  City  Lumber  Company  in  August  of 
1953  at  which  Mr.  Hunter,  Mr.  Elliff  and  Mr.  Baum 
were  present,  and  you  and  Mr.  Ramsay  were  in  and 
out  of  the  room?  A.     Yes,  sir. 

Q.  Do  you  recall  a  meeting  in  the  office  of  Twin 
City  Lumber  Company  in  Los  Angeles  in  the  latter 
part  of  April  or  the  first  part  of  May  of  1953  at 
which  Mr.  Elliff  and  Mr.  Hunter  and  you  were 
present  ? 

A.  There  was  a  meeting,  sir,  but  it  wasn't  at 
Mr.  Hunter's  office,  at  his  home. 

Q.     It  was  at  his  home  ? 

A.  And  it  was,  I  think  in  the  begimiing  of  April 
or  May,  sometime  in  that  time. 

Q.  Referring  your  attention  to  the  meeting  in 
1951  at  the  Fairmont  Hotel,  was  Mr.  Elliff's  finan- 
cial condition  discussed?  A.     No,  sir,  it  wasn't. 

Q.  With  reference  to  the  meeting  in  Mr.  Hunt- 
er's home  of  [468]  April  or  May  of  '53,  was  the 
financial  condition  of  Mr.  Elliff  or  Pine  Supply 
discussed  ? 

A.  No,  sir,  other  than  Mr.  Elliff  was  formerly 
interested  in  a  sawmill  by  the  name  of  the  Coast 
Range  Lumber  Company  and  at  that  particular 
time  we  were  just — mentioned  Mr.  Elliff,  how  his 
things   come   out   ^vith   the   Coast   Range   Lumber 
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Company.      He    said    "Well,    things    are    working 

around  all  right." 

Pie  had  pretty  well  washed  his  hands  of  it,  as 
I  recall. 

Q.  Now  was  that  all  that  was  said  in  your  pres- 
ence at  the  meeting  in  1953,  the  latter  part  of  April 
or  May  at  Mr.  Hunter's  home  concerning  Mr. 
Ellifi's  financial  condition? 

A.     That's  all,  sir,  that  I  could  recall. 

Q.  Now  with  reference  to  the  meeting  in  1953 
in  August  at  the  office  of  Twin  City  in  San  Fran- 
cisco, will  you  give  the  Court  the  substance  of  the 
conversation  between  the  three  of  you  to  which  you 
were  a  party  and  in  which  you  were  present  only? 

A.  Well,  Mr.  Baum  and  Mr.  Elliff  were  there 
and  Mr.  Baum  at  that  time  was  taking  care  of  the 
books  for  Mr.  Elliff.  He  reassured  us  that  every- 
thing with  Pine  Supply  was  going  very  well ;  there 
was  a  few  of  the  accounts  that  were  possi]")ly  a 
little  slovv',  but  there  was  nothing  to  worry  about 
and  business  vras,  in  their  own  words,  "Very  good." 

Q.  Do  you  recall  any  statement  by  Mr.  Hunter 
at  that  meeting  that  unless  something  was  done 
immediately  that  he  [469]  would  have  to  close  the 
account?  A.     No,  sir. 

Q.  Do  you  recall,  Mr.  Collins,  a  trip  to  Madera 
by  automobile  on  Hallowe'en  of  1952  Avith  Mr. 
Elliff  ?  A.     Yes,  sir. 

Q.     Was  anyone  driving  with  the  two  of  you? 

A.     Just  the  two  of  us. 

Q.     Just  the  two  of  you  and  you  went  to  Madera 
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and  back  in  one  day?  A.     That's  right,  sir. 

Q.     And  the  iDiiri:)ose  of  that  trip  was  what? 

A.  Mr.  Elliff  had  a  lumber  connection  down 
there  he  thought  \yq  would  be  interested  in,  and 
since  we  shipped  a  lot  of  the  lumber  east,  we  weren't 
familiar  with  this  mill,  he  suggested  we  go  down 
to  look  over  the  mill. 

Q.     You  talked  all  the  way  down  and  back? 

A.     Yes,  sir. 

Q.  Was  anything  discussed  between  you  and  Mr. 
Elliif  on  the  automo]3ile  trip  to  Madera  concerning 
his  financial  condition? 

A.  The  only  thing  that  I  can  remember  that 
was  discussed  w^as  the  Coast  Range  which  got  to 
be  kind  of  a  discussion  every  time  we  would  meet, 
just  like  you,  what  time  of  the  day  it  is  or  how  it 
vras,  the  weather  today. 

Q.  What  was  said  hy  you  and  him  in  substance 
concerning  Coast  Range  on  this  automobile  trip? 

A.     He  had  written  it  off  to  experience. 

Q.  Did  he  tell  you  the  amount  if  any  indebted- 
ness of  Coast  Range  for  which  he  v^as  responsible? 

A.     No,  sir. 

Q.  Did  he  mention  the  percentage  or  proportion 
of  any  financial  responsibility  of  his  for  the  debts 
of  Coast  Range?  A.     Not  whatsoever. 

Q.  Did  he  tell  you  in  that  conversation  anything 
concerning  his  proposed  business  arrangement  with 
Mr.  Hodes,  this  is  the  automobile  trip? 

A.  He  may  have  discussed  something  on  it  but 
I  have  forgotten.     At  that  time  I  believe  he  was 
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working  for  Mr.  Hocles  and  they  planned  on  put- 
ting— setting  up  an  organization  whereby  he  would 
have  a  larger  share  in  the  participation. 

Q.  Did  Mr.  Elliff  tell  you  on  this  trip  to  Madera 
that  he  was  behind  in  payments  on  his  home,  and 
the  Veterans  Administration  was  going  to  fore- 
close? A.     No,  sir. 

Mr.  C.  Huntington  Jacobs:  Objected  to  as  lead- 
ing and  suggestive.  This  is  the  defendant's  own 
^^itness. 

Mr.  Shapro:  This  is  on  the  basis  of  a  proposed 
categorical  denial  of  the  plaintiff's  witness,  your 
Honor. 

Mr.  Jacobs:  That  is  just  the  purpose  of  the  ob- 
jection, your  Honor.  Can't  we  hear  what  was  said 
without  counsel  testifying  himself?  [471] 

The  Court:  I  don't  think  this  is  a  question  for 
impeachment,  is  it,  Mr.  Shapro? 

Mr.  Shapro:    No,  your  Honor. 

The  Court :  If  it  was,  yon  would  be  permitted  to 
give  the  exact  question  and  lead  the  witness.  But 
I  don't  think  it  is.  I  think  you  would  have  to  ask 
what  was  said  at  the  conversation. 

Q.  (By  Mr.  Shapro)  :  Mr.  Collins,  will  you  tell 
the  Court  what  was  said  hy  you  and  by  Mr.  Elliff  on 
this  automol)ile  trip  concerning  his  financial  condi- 
tion? 

A.  Insofar  as  his  financial  condition,  to  the  best 
of  my  recollection,  the  only  thing  that  was  discussed 
was  Coast  Range  and  that  was  just  touched  on 
briefly. 
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And  as  I  mentioned,  Mr.  Elliff  had  mentioned, 
he  charged  that  up  to  experience,  that  was  water 
under  the  bridge. 

Q.  And  have  you  told  the  Court  this  afternoon 
all  that  you  recall  of  the  discussion  had  at  the  office 
of  Twin  City  in  San  Francisco  in  August  of  1953 
concerning  Elliff's  financial  condition? 

A.  That  meeting  was  held  during  the  course  of 
our  normal  business  and  I  was  in  and  out  of  the 
conversation.  As  I  recall,  the  pertinent  informa- 
tion I  have  already  testified  to. 

Q.  And  have  you  given  the  Court  all  of  the  con- 
versation that  you  remember  took  place  in  Mr. 
Hunter's  home  in  April  or  May  of  1953  concerning 
Elliff's  financial  condition'?   [472] 

A.     That  is  right,  sir. 

Mr.  Shapro:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs) :  Do  you 
know  how  long  that  meeting  in  August  of  1953  that 
you  have  referred  to  lasted?  A.     No,  I  don't. 

Q.  Do  you  know  how  long  all  together  you  spent 
in  attendance  at  that  meeting? 

A.  I  was  there,  I  would  say,  the  better  part  of 
several  hours.  But  I  was  doing  other  business  as 
well. 

Q.  So  the  meeting  must  have  lasted  several 
hours,  right? 

A.     I  would  think  so,  strictly  by  memory. 
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Q.  Well  now  what  was  the  subject  matter  of 
the  discussion  that  lasted  several  hours,  I  mean, 
that  was  discussed  for  several  hours'? 

A.  I  wasn't  in  on  the  conversations  so  I  couldn't 
say. 

Q.     You  didn't  take  any  part  in  it*? 

A.  That  is  right.  I  didn't  take  any  part  at  all 
except  right  there  when  Mr.  Baum  and  Mr.  Elliff 
came. 

Q.  What  was  your  connection  with  Twin  City 
Company  in  1952?  A.     I  was  a  partner. 

Q.  At  the  time  of  this  automobile  trip,  were  you 
a  partner  in  Twin  City  Company? 

A.     Can  I  withdraw  that  last  statement? 

Q.     Why,  of  course,  if  it's  in  error.  [473] 

A.     I  wasn't  a  partner,  but  I  was  to  be  a  partner. 

Q.  What  was  your  present  connection  at  that 
time  ? 

A.  I  was  an  employee  of  Tmn  City  Lumber 
Company. 

Q.     As  what;  w^hat  were  you  doing  for  them? 

A.     The  l)U}ing  and  selling  of  lumber. 

Q.  Did  you  have  anything  to  do  with  the  exten- 
sion of  credit  by  them  in  connection  with  the  sale 
or  purchase  of  lumber,  I  mean,  in  connection  with 
the  sale  of  lumber?  A.     Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  during  that  automo- 
bile trip,  Mr.  Elliff  did  tell  you  in  answer  to  a  ques- 
tion of  yours  that  he  Avas  broke,  didn't  he  say  that  ? 

A.     No,  sir,  he  did  not. 

Q.     And  did  he  not  say  that  the  Coast  Range 
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Lumber  Company  wound  up,  had  left  him  flat,  or 

words  to  that  effect? 

A.     No,  sir,  he  did  not. 

Q.     Are  you  sure  of  that?  A.     That's  right. 

Q.  Now  what  did  you  discuss  during  this  auto- 
mobile trij)  from  San  Francisco  to  Madera  and  re- 
turn? 

A.  We  discussed  general  things  for  the  most 
part.  I  have  forgotten  them.  They  were  generali- 
ties. 

Q.  You  don't  remember  that  conversation  clearly 
enough  to  tell  us  what,  if  anything  else,  was  dis- 
cussed ? 

A.  We  talked  about  the  number  that  was  avail- 
able, that  we  [474]  had  seen,  talked  about  mutual 
friends. 

Q.  Did  you  talk  about — you  say  you  don't  clearly 
recall  whether  you  discussed  the  extension  of  credit 
by  Twin  City  to  this  partnership  that — this  business 
that  Mr.  Elliff  was  to  form  with  Mr.  Hodes? 

A.     Mr.  Elliff  was  aware  of  the  terms. 

Mr.  Jacobs:  I  move  that  go  out  as  the  witness' 
conclusion. 

The  Court:    It  may  go  out. 

Q.  (By  Mr.  Jacobs)  :  Did  you  or  did  you  not 
discuss  the  extension  of  credit  to  this  firm  Abbott 
Lane? 

A.  To  the  best  of  my  knowledge  I  don't  think 
that  was  discussed. 

Q.  Did  you  not  have  a  subsequent  meeting  with 
Mr.  Hodes  in  the  presence  of  Mr.  Elliff  ? 
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A.  "We  saw  Mr.  Hodes  that  night.  I  had  never 
met  the  gentleman  and  Mr.  Elliff  wanted  me  to 
meet  him.     We  met  him  at  his  home. 

Q.     That  was  at  San  Jose,  was  it  not? 

A.     Redwood  City  on  the  peninsula. 

Q.  I  see.  And  that  was  ui)on  your  return  from 
Madera  ?  A.     That  is  right,  sir. 

Q.  And  you  did  discuss  with  Mr.  Hodes  at  that 
time,  did  you,  the  extension  of  credit  to  this  firm 
in  which  Mr.  Elliff  was  to  be  interested  ?  [475] 

A.  To  the  best  of  my  knowledge,  the  only  thing 
that  was  discussed  with  Mr.  Hodes,  we  expected 
people  to  discount  their  invoices.  There  was  a 
cocktail  party  going  on  and  we  were  late  getting 
back. 

Q.     When  did  you  first  hear  of  Mr.  Hodes? 

A.  Several  months  prior  to  the  time  that  I  met 
him  officially. 

Q.  When  did  you  first  discuss  with  him  the 
possibility  of  doing  business  with  his  firm? 

A.  I  don't  recall  for  sure.  It  was  prior  to  the 
time  certainly  that  we  did  any  business  Avith  him. 

Q.  When  did  you  first  discuss  that  matter  T;\*ith 
Mr.  Elliff? 

A.     I  don't  recall  as  to  the  date  on  that. 

Q.  Isn't  it  a  fact  that  you  did  discuss  with  ^Ir. 
Ellifi  in  the  course  of  this  automobile  trip  the  pos- 
sibility of  Twin  City  Company  extending  credit  to 
the  firm  that  Mr.  Elliif  was  intending  to  form  with 
Mr.  Hodes? 

A.     To  the  best  of  my  knowledge  I,  being  specific, 
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I  am  sure  that  we  wouldn't  do  something  like  that. 

Q.  You  didn't  discuss  that  at  all  with  Mr.  Elliff 
on  that  trip,  is  that  your  testimony? 

A.  To  the  best  of  my  knowledge,  it  was  not  dis- 
cussed. 

Q.  Then  how  did  you  happen  to  call  on  Mr. 
Hodes  immediately  upon  the  conclusion  of  the  trip? 

A.  It  was  merely  a  courtesy  call.  Mr.  EUiff 
wanted  me  to  meet  Mr.  Hodes.  They  were  interested 
in  business.   [476] 

Q.  It  was  first  suggested  by  Mr.  Elliff  that  you 
call  on  Mr.  Hodes  when  the  trip  was  finished? 

A.  That's  right.  As  a  matter  of  fact,  I  was 
expected  and  I  didn't  even  know  I  was  to  be  there. 

Q.     You  say  you  were  expected? 

A.  That  is  right.  Apparently  Mr.  Elliff  had 
told  them  that  I  was  going  to  return  with  him. 

Q.     But  he  never  said  a  word  to  you  about  it? 

A.  No,  not  on  the  trip.  If  we  got  back  early 
enough  we  were  going  to  go  by  there. 

Q.  So  your  call  to  Mr.  Hodes  was  discussed 
during  the  course  of  the  trip,  is  that  right? 

A.  Yes.  That  was  the  time  it  was  discussed, 
the  first  time  I  knew  anything  about  it. 

Q.     During  the  trip?  A.     That  is  right. 

Q.     "\^"as  that  going  or  coming? 

A.     I  don't  remember  if  it  was  going  or  coming. 

Q.  I  see.  Isn't  it  a  fact  that  in  the  course  of  that 
discussion  during  the  trip  you  said  to  Mr.  Elliff 
that  you  might  consider  extending  credit  to  Abbott 
Lane  because  it  had  a  good  credit  rating,  but  you 
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couldn't    extend   it    on    tlie    faith    of    Mr.    Elliff's 

responsibility?  A.     That  was  not  discussed. 

Q.     That  wasn't  discussed  at  all?  [477] 

A.     That's  right. 

Q.  You  didn't  discuss  Mr.  Hodes'  financial  con- 
dition either? 

A.  I  didn't  know  anything  about  Mr.  Hodes 
financial  condition  other  than  the  fact  that  he  had 
been  doing  some  business  down  there.  I  assumed 
through  the  source  of  information  available  to  us 
through  trade  chamiels  that  he  must  be  all  right. 

Q.  At  what  time  of  day  did  this  meeting  in  the 
Fairmont  Hotel  that  you  have  testified  to  take 
place  ? 

A.  It  took  xolace  in  the  morning  about  ten  or 
eleven  o'clock. 

Q.  You  said  that  Mr.  Hunter  was  there,  you 
were  there,  and  Mr.  Elliff  was  there.  Was  anybody 
else  there?  A.     Yes,  sir,  there  were. 

Q.     Who    else? 

A.  A  man  by  the  name  of  Sullivan,  also  there 
who  was — had  an  interest  in  Coast  Range  Lumber 
Company,  and  a  Mr.  Pasquinelli  was  also  there,  Mr. 
Pasquinelli. 

Q.  Mr.  Pasquinelli  in  the  Fairmont  Hotel  in  San 
Francisco?  A.     That  is  right. 

Q.     How  long  did  that  interview  last? 

A.  We  had  breakfast — it  wasn't  an  interview 
really — we  had  breakfast  together  and  I — maybe 
an  hour  or  an  hour  and  a  half. 

Q.     And  what  was  discussed  during  that  inter- 
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view,  during  that  meeting  if  you  want  to  use  that 

term?  [478] 

A.  At  that  particular  time,  Coast  Range  was 
selling  a  certain  amount  of  their  jDroduction  to  the 
firm  for  which  I  was  sales  manager.  We  were 
interested  in  buying  that  luml^er.  It  was  critical 
at  that  particular  time.  The}"  assured  us  if  there 
was  some  way  we  could  work  out  some  kind  of  an 
arrangement  whereby  we  could  help  them  with  their 
log  deck  they  could  give  us  additional  production. 

Q.  Coast  Range  was  heavily  indebted  to  you — 
withdraw  that. 

Coast  Range  was  indebted  to  Twin  City  Company 
at  that  time,  was  it? 

A.  Xo,  sir.  Twin  City  had  nothing  to  do  with 
it  at  that  time. 

Q.     This  was  in  1951?  A.    Yes. 

Q.  Was  there  any  discussion  as  to  who  made  up 
Coast  Range  Lumber  Company? 

A.  We  were  told  who  made  up  Coast  Range 
Lumber  Company,  but  I  don't  remember  the  names. 

However,  I  was  told  that  Mr.  Sullivan  was  a 
member  of  Coast  Range  and  also  Mr.  Pasquinelli 
had  an  interest  in  it  as  well  as  Mr.  Elliff. 

Q.  And  didn't  they  at  that  time  say  that  they 
were  backing  it  ? 

A.  If  they  had  an  interest  in  it,  I  assumed  they 
would  be  backing  it. 

Q.  I  see.  Now  when  did  you  first  know  that 
Coast  Range  [479]  Lumber  Company  dissolved? 
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A.  I  don't  know,  sir,  I  don't  remember.  I  have 
no  reason  to  know. 

Q.  No.  Weren't  yoii  at  the  time  it  dissolved — 
wasn't  the  firm  for  which  you  were  working,  wasn't 
it  a  creditor  at  that  time? 

A.     A  creditor  of  Coast  Range? 

Q.     Yes. 

A.  I  had  left  the  employ  of  this  particular  firm 
and  as  far  as  I  know  they  quit  doing  business  with 
them  after  I  left,  terminated  my  employment. 

Q.     When  did  you  terminate  your  employment? 

A.     In  September  of  1952,  I  believe. 

Q.  That  was  about  the  time  you  made  this  auto- 
mobile trip  with  Mr.  Elliff? 

A.     It  was  a  year  before,  I  am  sorry,  1951. 

Q.  1951.  Now  you  speak  of  your  employment. 
Did  you  mean  your  employment  by  Coast  Range  ? 

A.     No.    I  was  never  employed  by  Coast  Range. 

Q.  I  see.  You  mean  your  employment  by  Twin 
City  then?        A.     No.  Brown's  Trading  Company. 

Q.  Was  that  a  predecessor  of  Twin  City  Com- 
pany ? 

A.  That's  right.  Let's  see,  my  dates  are  getting 
hazy.    I  am  just  a  year — I  am  sorry. 

Q.     Correct  them;  go  ahead.   [480] 

A.  It  was  1950  that  I  left  Brown's  and  in  1951, 
in  1951  I  was  with  Twin  City. 

Q.  In  1950  there  wasn't  any  Coast  Range  Lum- 
ber Company,  was  there? 

A.     '50 — 1951,  I  believe  that — what  do  you  want  ? 

Q.     I  am  just  asking  you  whether  there  was  any 
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Twin — whether  there  w^as  any  Coast  Range  Lumber 

Company  in  1950,  if  you  know? 

A.     1950,  I  don't  know. 

Q.     You  had  never  heard  of  it  at  that  time? 

A.     As  far  as  I  know,  I  had  not. 

Q.  Now  then  you  were  in  the  employ  of  Twin 
City  as  a  l^uyer  and  seller  of  lumber  for  it? 

A.     That's  right. 

Q.  At  the  time  when  Twin  City — I  mean  at  the 
time  when  Coast  Range  Lumber  Company  ceased 
business,  weren't  you? 

A.  I  don't  remember  the  date  that  Coast  Range 
ceased  business,  the  year. 

Q.     It  was  during  1952,  wasn't  it? 

A.     I  don't  know. 

Q.  I  see.  You  didn't  keep  any  track  of  that 
account  at  all? 

xV.  There  was  no  reason  for  me  to  keep  track  of 
that  account. 

Q.  I  am  not  asking  you  whether  there  was  any 
reason  for  it,  I  am  asking  you  if  you  did. 

A.     No,  I  didn't.  [481] 

Q.  Now  then,  in  April  of  1953  in  Los  Angeles 
you  attended  a  meeting  in  Mr.  Himter's  house,  I 
think  you  told  Mr.  Shapro,  the  meeting  at  which 
Mr.  Elliff  was  present?  A.     That's  right. 

Q.  Along  ^vith  Mr.  Hunter.  How  long  did  that 
last? 

A.  Well,  actually  the  business  x^art  of  it  prob- 
ably didn't  last  very  long,  although  Mr.  EUiff  was 
there  most  of  the  afternoon. 
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Q.  Weren't  you  present  at  all  times  during  tliis 
discussion?  A.     No,  I  was  not. 

Q.  You  say  that  Mr.  Elliff  v^as  present  all  after- 
noon ? 

A.  He  was  swimming  and  it  was  just  a  nice 
day  and  it  was  just  a  nice  social  more  than  anything 
else. 

Q.  And  you  were  not  with  Mr.  Elliff  and  Mr. 
Hunter  all  of  the  time  that  Mr.  Elliff  was  w^ith  Mr. 
Hunter,  is  that  right?  A.     That's  right. 

Q.  How  long  a  time  did  you  spend  with  them 
during  that  period? 

A.  Oh,  probably  an  aggregate  of  a  half  hour, 
three  quarters  of  an  hour,  and  during  that  period 
many  things  other  than  business  were  discussed. 

Q.  I  assume.  And  during  the  time  that  you 
were  there  some  business  was  discussed,  is  that 
right?  A.     That's  right. 

Q.  And  this  occurred  in  April  of  1953?  Now 
at  that  time  Mr.  [482]  Elliff  was  in  partnership 
with  Mr.  Hodes,  was  he  not?  At  the  time  of  this 
meeting  ? 

A.  I  believe  that  was  the  case.  I  am  not  posi- 
tive. 

Q.  Did  the  Twin  City  Company  have  an  office  in 
San  Francisco  at  that  time? 

A.     That  is  right,  sir. 

Q.  And  you  were  one  of  the  two  men  in  charge 
of  that  office,  weren't  you?  A.     That's  right. 

Q.     Along  with  Mr.   Ramsay? 

A.     That's  right,  sir. 
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Q.  And  that  was  the  situation  also  at  the  time 
of  this  automobile  trip,  wasn't  it? 

A.     That  is  right,  sir. 

Q.  Yes.  Did  you  pay  no  attention  to  the  deal- 
ings of  Twin  City  Company  with  Mr.  Elliff's  part- 
nership, that  is,  the  Elliff-Hodes  partnership  *? 

A.  As  long  as  his  accounts  receivable  were  paid 
that  is  all  we  were  interested  in. 

Q.     May  I  have  Exhibit  12? 

I  am  showing  you  Plaintiff's  ExhiJDit  12,  which 
is  a  photostat  of  the  Twin  City  Company's  account, 
open  account,  with  Abbott  I^ane  Company.  Have 
you  ever  scrutinized  the  Twin  City  account  Vvith 
Abbott  Lane  Company  before? 

A.  We  have — all  we  have  access  to  actually  is 
a  weekly  [483]  statement  which  shows — it  doesn't 
show  this  in  aggregate,  it  just  shows  the  current 
situation  of  our  accounts  receivable. 

Q.  Tell  me  whether  Mr.  Elliff's  partnership — 
and  I  refer  to  the  EllifE-Hodes  partnership — 
whether  his  account  with  your  company  ever  was 
current  during  the  time  that  he  was  in  partnership 
with  Mr.  Hodes  under  the  name  of  Abbott  Lane  ? 

A.     Well,  I  am  not  an  accountant. 

Q.  Well,  I  am  asking  you  the  question,  you  can 
always  say  you  don't  know.    But  you  don't  know? 

A.     No,  I  don't. 

The  Court :  How  long  did  the  Hodes-Elliff  part- 
nership exist? 

The  Witness :    I  don't  know,  sir. 

Mr.  Jacobs :    I  think  the  testimony  has  been,  your 
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Honor,   that  it  started  in  November,   the   1st   and 

was  wound  up  on  the  20th  or  28th. 

Mr.  Shapro:    20th  of  May. 

Q.  (By  Mr.  Jacobs) :  I  know  it  was  the  20th, 
I  think  Mr.  Baum  so  testified. 

Now  during  that  period  of  time,  did  you  not  keep 
track  of  whether  they  owed  you  money  and  were 
paying  it  regularly? 

A.  We  kncAV  they  owed  us  some  money,  but  as 
long  as  they  were  paying  on  account 

Q.     Regularly? 

A.     We  have  a  number  of  accounts  that  do  that. 

Q.     Weren't  they  frequently  delinquent? 

A.     What  do  you  mean  by  ''delinquent?" 

Q.  I  mean  did  they  always  pay  when  payment 
was  due  or  did  they  not,  as  a  matter  fact,  frequently 
fail  to  pay  when  due  ? 

A.  I  don't  know  whether  it  was  frequently  or 
not.  But  I  do  know  this,  that  we  have  a  number 
of  excellent  accounts  and  we  continue  to  sell  them 
when  their  payments  are  past  due. 

Q.     Didn't  you  keep  track  of  that  account? 

A.  Sure.  We  kept  track  of  it  as  long  as  the 
money  was  coming  in  on  it. 

Q.  Wasn't  it  coming  in  on  this  accoimt  to  your 
satisfaction  ? 

A.     It  was  coming  in  on  account,  that  is  right. 

Q.  And  you  were  satisfied  with  the  experience 
of  Abbott  Lane,  were  you? 

A.    We    thought    perhaps   they   could    come   in 
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faster,  but  that  didn't  mean  that  the  account  was 

bad. 

Q.  Did  you  make  any  investigation  to  discover 
why  it  wasn't  coming  in  faster? 

A.     I  didn't  personally. 

Q.  You  didn't  personally.  Was  any  made  to 
your  knowledge? 

A.  I  don't  remember.  I  think  during  the  general 
course  of  business  probably  we  asked  Mr.  Elliff 
how  things  were  going  along.  If  that  is  what  you 
mean  l)y  an  investigation,  I  think  probably  the 
answer  would  be  yes.  [485] 

Q.  Was  that  the  only  investigation  that  you 
know  of  that  was  made  to  discover  why  payments 
weren't  coming  in  faster? 

A.  Mr.  Ramsay  made  a  trip  down  to  San  Jose 
sometime  along  about  this  period — but  I  don't 
remember  the  date — for  the  purpose  of  finding  out 
how  the  money  was  coming  along  about  the  ac- 
counts receivable.     But  I  don't  know  the  dates. 

Q.  He  didn't  tell  you  anything  about  his  con- 
clusions ? 

A.  Well,  he  certainly  did  tell  me  about  the  con- 
clusions. 

Q.     What  did  he  tell  you? 

A.  That  particular  investigation  revealed  that 
the  accounts  were  good.  As  a  matter  of  fact,  Mr. 
Baum  told  him 

Q.  Wait  a  minute.  Was  this  during  April  of 
'53  or  was  it  during  September? 

A.     I  don't  remember  whether  it  was  April  or 
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Sex)tember.     That  was  the  only  investigation  that 

we  had. 

Q.  Now  the  only  conversation  that  you  heard 
during  this  Los  Angeles  meeting  at  Mr.  Himter's 
house  regarding  Mr.  Elliff's  financial  affairs,  as  I 
imderstand  your  testimony,  the  only  conversation 
you  heard  that  you  can  remember  on  that  subject 
was  a  statement  by  Mr.  Elliff  that  things  were 
coming  along  all  right,  or  words  to  that  effect,  is 
that  correct! 

A.  'No.  He  mentioned  Coast  Range,  that  came 
up. 

Q.  ^Vhat  did  he  say  had  happened  to  Coast 
Range  ? 

A.  He  said  that  Coast  Range,  part  of  it  he  was 
going  to  charge  up  to  experience,  that  he  has  sus- 
tained a  loss  in  it;  [486]  but  as  far  as,  to  the  best 
of  my  knowledge  is,  no  mention  was  made  as  to 
what  extent  that  loss  was. 

Q.     You  mean  the  amount  of  the  loss? 

A.     The  amount  of  the  loss. 

Q.  Is  it  your  testimony  that  you  heard  him  say 
nothing  during  the  part  of  that  inter^dcAv,  that 
vrhen  you  were  present  you  heard  him  say  notliing 
regarding  any  indebtedness  to  his  mother-in-law? 

A.  I  didn't  hear  any  conversation  like  that  what- 
soever. 

Q.  And  am  I  correct  in  understanding  your 
testimony  to  be  that  you  were  not  in  earshot  of  Mr. 
Hunter  and  Mr.  Elliff  except  during  a  small  part 
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of  Mr.  El] iff 's  visit  to  Mr.  Hunter  which  lasted  all 

afternoon  ? 

A.     As  I  mentioned,  that  was  a  social  meeting. 

Q.  Just  a  moment.  Let's  get  an  answer  to  that 
question.  Except  for  that  brief  period,  you  were 
not  within  earshot  of  those  two  gentlemen,  you 
didn't  hear  what  they  were  talking  about,  am  I 
right?  A.     That  is  right,  sir. 

Q.  Yes.  Now  if  I  interrupted  any  other  answer 
of  yours,  well  please  proceed  with  it,  and  give  it  to 
us. 

A.  I  haven't  any  statement — I  got  mixed  up  on 
years. 

0,  Yf  ell,  you  are  not  entirely  sure  during  what 
year  this  meeting  at  Mr.  Hunter's  house  occurred*? 

A.     Sure,  that  was  1953.  [487] 

Q.  And  are  you  quite  sure  that  it  occured  in 
April? 

A.     It  occurred  in  the  Spring,  April  or  May. 

Q.     Or  May?  A.     Yes. 

Q.  Do  you  remember  the  day  of  the  week  when 
it  occurred? 

A.  I  believe  it  was  on  a  weekend;  I  believe  it 
was  on  a  Sunday. 

Q.     It  was  on  Sunday,  or  is  that  your  testimony? 

A.     I  believe  it  was  on  Sunday. 

Q.  I  see.  Does  Sunday,  May  3rd  appear  to  you 
to  be  a])out  right? 

A.     That  sounds  about  right,  sir. 

Mr.  Jacobs:    No  other  questions.     That  is  all. 

Mr.  Shapro:     No  further  questions. 
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Mr.  Robert  Jacobs:    No  questions. 

(Witness  excused.) 

The  Court :    We  will  take  a  recess. 
(Recess.) 

WILLIAM  W.  RAMSAY 

a  witness  on  behalf  of  the  defendants,  sworn. 

Direct  Examination 

Q.     (By  Mr.  Shapro)  :    State  your  name,  please? 

A.     William  W.  Ramsay,  R-a-m-s-a-y. 

Q.  And  what  lousiness  are  you  now  connected 
with? 

A.  I  am  in  the  lumber  business,  partner  in  Twin 
City  Lumber  [488]  Company. 

Q.  And  were  you  connected  with  Twin  City 
Lumber  Company  or  Twin  City  Company,  its  pred- 
ecessor, in  1953?  A.     I  was. 

Q.     And  continuously  since?  A.    Yes,   sir. 

Q.     You  know  Mr.  Elliff  who  testified  here  ? 

A.     I  do. 

Q.  Do  you  recall — and  only  answer  this  question 
yes  or  no,  as  the  case  may  be — do  you  recall  partici- 
pating in  a  conference  at  the  office  of  Twin  City 
Company  in  San  Francisco  in  the  latter  part  of 
August,   '53?  A.     Yes,  sir. 

Q.  Do  you  recall  who  was  present  at  that  con- 
ference? A.     I  do. 

Q.     Who  was,  please? 

A.  Mr.  Elliff,  Mr.  Baum,  Mr.  Hunter,  Mr.  Col- 
lins and  myself. 
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Q.  Was  the  financial  condition  of  Mr.  Elliff  dis- 
cussed at  that  conference  % 

A.  The  financial  condition  of  Mr.  Elliff  was  dis- 
cussed. 

Q.  Will  you  tell  the  Court  x^lease  what  was  said 
by  the  i3arties  to  the  conference  as  best  as  you  can 
recall  and  all  of  it  concerning  the  financial  condi- 
tion of  Mr.  mum 

A.  I  was  in  and  out  of  the  conference  due  to 
other  business  that  was  going  on,  Mr.  Shapro.  How- 
ever, I  was  also  in  part  of  [489]  it  as  well  and 
heard  some  of  the  discussion  which  went  on  between 
Mr.  Elliff,  Mr.  Baum  and  Mr.  Hunter. 

They  were  the  three  main  participants  therein. 
Mr.  Baum  and  Mr.  Elliff  were  reasserting  the  very 
thing  that  they  had  told  you  and  all  of  us  many 
times,  that  their  business  was  in  a  sound  condition, 
that  their  accounts  receivable  were  slow,  but  that 
they  were  not  worried,  and  that  we  had  nothing 
to  hQ  worried  about  whatever. 

They  were  seeking  any  possibility  of  any  type  of 
a  new  arrangement  that  might  be  made  at  that 
time,  as  well.  I  did  not  participate  in  that  part 
of  the  discussion,  however. 

Q.  In  other  words,  after  the  subject  of  a  new 
arrangement  was  mentioned,  you  were  no  longer 
in  the  room?  A.     No,  sir,  I  was  not. 

Q.  And  have  you  given  the  Court,  Mr.  Ramsay, 
the  entire  substance  of  the  conversation  to  the 
extent  in  which  you  participated  in  it  in  the  latter 
part  of  August  of  1953  in  the  Twin  City  office,  so 
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far  as  it  referred  to  the  financial  condition  of  Elliff  ? 

A.     Yes,  sir,  that  is  true. 

Q.  Now,  do  you  recall  a  meeting  in  the  latter 
part  of  SeiDt ember  at  the  office  of  Pine  Supply  in 
San  Jose?  A.     Very  well,  Mr.  Shapro. 

Q.  During  that  week,  the  week  in  which  this 
meeting  took  T)lace,  were  you  down  there  more  than 
once?  [490] 

A.  Yes,  I  was  there,  I  think  almost  continuously 
every  day  that  week.  There  might  have  been  one 
day  that  I  was  not  there,  I  don't  recall,  but  I  think 
every  day  that  week. 

Q.  And  on  how  many  of  those  occasions  was  Mr. 
Baum  present? 

A.  I  believe  that  Mr.  Baum  was  present  at  one 
time  or  another  every  day  that  I  was  there. 

Q.     Do  you  recall  an  evening  during  that  week? 

A.  Yes.  The  first  day  that  I  was  do^^^l  there  was 
on  a  Monday,  and  after  refreshing  my  memory,  I 
think  it  was  September  28th,  and  we  worked  until 
seven  or  eight  or  nine  o'clock  at  night  that  night. 

Q.    Who  was  there? 

A.    Mr.  Elliff,  Mr.  Baum  and  myself. 

Q.  Will  you  tell  the  CoTirt  what  was  done  and 
what  was  said  substantially  by  each  of  you  at  that 
meeting  ? 

A.  We  went  through  the  records  that  were  avail- 
able at  Pine  Supply  Company  at  that  time.  We 
checked  all  of  the  accounts  receivable.  I  made  in 
my  own  handwriting  a  worksheet  on  an  account- 
ant's tabulation  form  about  so  big  (indicating). 
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I  listed  all  of  the  accoimts  receivable  and  their 
status  as  to  the  amounts  they  owed  and  how  far 
they  were  behind.  We  ran  a  total  off  of  those  ac- 
counts receivable  on  a  tape. 

We  have  heard  an  awful  lot  about  this  disappear- 
ing tape 

Q.  What  happened,  do  you  know?  Do  you  know 
what  happened  to  if?  [491] 

A.  Yes,  sir,  I  certainly  do.  I  took  both  the  work- 
sheet and  the  tapes  when  I  left  that  night  and 
brought  them  back  to  our  office.  They  remained  in 
my  possession  in  the  office  until  after  the  note  was 
signed.  Then  I  disposed  of  them  because  they  were 
of  no  further  use  to  us  or  to  me  and  I  thought  they 
were  of  no  value. 

Getting  back  to  the  other  part  of  it,  we  ran  a 
tape  on  the  accounts  receivable,  we  then  went 
through  his  accounts  payable  and  ran  a  tape  on 
those.  I  believe  it  was  the  following  day.  Now  it 
might  have  been  earlier  in  that  afternoon  that  we 
went  out  and  actually  made  a  physical  check  of  the 
inventory  in  the  warehouse.  It  could  have  been  that 
same  day,  I  don't  remember  for  sure. 

Bu.t  at  least  we  made  a  physical  check  of  the  in- 
ventory and  totalled  that. 

I,  of  course,  had  the  figure  from  our  Los  Angeles 
office  as  to  what  vv^as  remaining  in  the  warehouse. 
So  I  knew  what  that  was. 

There  were  some  other  items  in  the  warehouse 
which  were  not  under  the  warehouse  agreement.  By 
that  I  mean  Mr.  Elliff's  own  i^hysical  warehouse. 
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I  cannot  tell  you  at  this  time  what  the  value  of  that 
was  because  I  did  not  check  his  invoices  from  the 
suppliers  that  shipped  that.  But  it  was  material 
that  we  had  not  shipped. 

One  of  them  I  remember  very  specifically  was 
some  items  [492]  of  moldings  and  the  reason  why  I 
remember  that  very  specifically  was  that  it  hap- 
pened to  come  from  a  concern  from  whom  we  had 
formerly  shix)ped  molding  to  Mr.  Elliff. 

I  was  quite  surprised  to  see  material  from  one  of 
our  suppliers  shipped  direct  to  him.  What  the  value 
of  those  moldings  were,  I  don't  know. 

He  had  some  door  jambs  in  there  that  he  had  got 
someiolace  else.  And  where  he  has  testified  that 
there  was  only  a  few  pieces  of  plywood,  I  didn't 
count  them  physically,  but  there  was  quite  a  large 
pile  of  plywood  sitting  on  the  floor.  It  was  plywood 
which  we  had  not  shipped.  He  had  purchased  that 
from  some  other  source. 

As  far  as  the  accounts  payable  are  concerned,  I 
say  we  ran  a  tape  on  that.  Now  I  am  searching 
strictly  from  memory  on  this,  Mr.  Shapro,  because 
I  do  not  have  those  worksheets. 

But  I  reported  those  figures  to  Mr.  Hunter  and 
also  discussed  them  with  Mr.  Collins.  To  the  best  of 
my  recollection  there  was  roughly  twenty-five  to 
$26,000.00  worth  of  material  and  inventory  at  the 
warehouse. 

There  was  somewhere  in  the  neighborhood  of 
twentj^-four  to  $25,000.00  in  accounts  receivable. 

There  was  something  between  eleven  and  $12,- 
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000.00   accounts   payable    on    accounts    other   than 
Twin  City  Lumber  Company.  I  would  like  to  make 
one  statement  at  this  time  if  I  may  wdth  reference 
to  the  accounts  receivable.  [493] 

Mr.  C.  Huntington  Jacobs:  If  your  Honor 
please,  may  we  have  that  testimony  by  question  and 
answer  ? 

The  Court :    Yes,  please. 

Q.  (By  Mr.  Shapro)  :  Mr.  Ramsay,  you  have 
given  the  Court  the  figures  from  your  recollection 
as  to  the  total  of  accounts  receivable  and  of  inven- 
tory and  also  of  the  accounts  payable  other  than 
your  own. 

How  much  did  he,  Elliff,  owe  Twin  City  at  that 
time  ? 

A.  At  that  time  it  was  $28,116.00  and  some  odd 
cents. 

Q.  Have  you  given  to  the  Court  now  the  entire 
substance  of  what  was  said  and  have  you  told  the 
Court  all  that  was  done  by  you,  Mr.  Elliff  and  Mr. 
Baum  on  this  evening  meeting  at  the  end  of  Se^^- 
tember  1953  at  the  Pine  Supply  Office  ? 

A.     I  think  so,  sir. 

There  was  a  discussion,  a  very  brief  discussion 
mth  reference  to  his  other  assets,  which  were  the 
furniture  and  fixtures. 

I  think  he  had  a  truck  and  I  believe  there  was  a 
fork  lift  that  he  had.  He  had  an  equity  in  both  the 
truck  and  the  fork  lift. 

As  I  recall,  those  were  on  a  conditional  sales  con- 
tract. 
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I  don't  remember  the  figure  of  what  we  arrived 
at  as  the  value  of  those  other  assets. 

Q.  Do  you  recall,  Mr.  Ramsay,  any  mention  be- 
ing made  in  this  conversation  concerning  any  par- 
ticular accounts  x^ayable  by  name?  [494] 

A.     No,  sir,  I  do  not. 

Q.  Now  Mr.  Ramsay,  you  recall,  do  you,  a  meet- 
ing with  Mr.  O'Connor's  office  in  San  Jose? 

A.     Yes,  sir. 

Q.  And  do  you  recall  a  meeting  in  Mr.  Pasqui- 
nelli's  office?  A.    Yes,  sir. 

Q.  Both  of  those  in  the  early  i)art  of  October, 
'53?  A.    Yes,  sir. 

Q.    Which  was  first  in  point  of  time  ? 

A.    Mr.  O'Connor. 

Q.  And  what  is  your  best  recollection  as  to  the 
date  of  that  meeting? 

A.     I  l3eliove  that  was  on  Tuesday,  October  6th. 

Q.     And  who  was  present? 

A.  Mr.  Baum,  Mr.  Elliff,  myself  and  Mr.  O'Con- 
nor. 

Q.  And  v/ill  you  tell  the  Court  from  your  recol- 
lection exactly  what  was  said  by  the  parties  at  that 
meeting,  including  yours? 

A.  My  recollection  of  exactly  what  was  said  is 
rather  hazy.  I  recall  that  I  went  up  to  Mr.  Pasqui- 
nelli's  office  with  Mr.  Elliff  and  Mr.  Baum  to  get 
the  note  drawn  up  that  we  had  been  discussing. 

IsIy.  Pasquinelli  for  some  reason  or  other  Avas  not 
available.  It  seems  to  me  that  he  had  left  word  mth 
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Ms  stenographer  that  Mr.  O'Comior  could  take  care 

of  it  just  as  well.  [495] 

]N"ow  I  don't  know  for  sure,  but  at  least  we  saw 
Mr.  O'Connor.  And  as  nearly  as  I  can  recall,  Mr. 
Shapro,  we  explained  to  Mr.  O'Connor  briefly  what 
was  recjuired,  that  we  wanted  a  promissory  note  in 
conjunction  vrith  Mr.  Elliff  s  business  in  the  Pine 
Supply  Company. 

Yf  e  discussed  the  terms  of  the  note  and  the  way 
in  which  the  payments  were  to  be  carried  out. 

There  was  some  discussion  at  that  time  as  to  what 
payments  Mr.  Elliff  could  or  could  not  meet. 

Mr.  O'Connor  asked  some  questions  about  the 
note  and  how  to  draw  it  up.  Yery  frankly,  that  is 
all  that  I  can  remember  with  reference  to  that  con- 
versation. 

Q.  Was  anything  said  about  a  trust  agreement 
at  that  meeting? 

A.  Mr.  Shapro,  I  can  only  say  that  I  do  not  re- 
call of  any  conversation  with  reference  to  a  trust 
agreement  at  that  time. 

Q.  Xow,  the  meeting  in  Mr.  Pasquinelli's  office 
took  place  when? 

A.  I  believe  that  was  tAvo  days  later,  on  Thurs- 
day October  8th,  if  I  recall  correctly. 

Q.     And  who  was  present? 

A.  Mr.  Baum,  Mr.  Elliff,  myself  and  Mr.  Pas- 
quinelli. 

Q.  Will  you  give  the  Court  the  substance  of 
what  was  said  at  that  meeting  by  the  various  par- 
ties? 
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A.  We  were  interested  in  obtaining  this  promis- 
sory note  from  [496]  Pine  Supply  Company  mth 
Mrs.  Lannin's  guarantee  thereon.  We  had  made 

Mr.  Jacobs:    Just  a  moment. 

Q.  (By  Mr.  Shapro)  :  Is  this  what  was  said  or 
not?  You  are  supposed  to  be  telling  the  Court  what 
was  said  at  this  meeting. 

A.  I  have  a  very  hazy  recollection  of  anything 
that  was  said  at  this  meeting.  I  know  that  it  has 
been  testified  before  that  a  discussion  was  made  of 
the  trust  agreement.  I  very  frankly  have  no  recol- 
lection of  entering  into  a  discussion  of  this  trust 
agreement  whatsoever. 

I  cannot  deny  that  in  my  presence  that  if  it  were 
discussed  that  I  would  have  voiced  an  opinion  or 
put  in  my  two  cents  worth. 

But  I  do  not  remember  participating  or  taking  an 
active  part  in  the  discussion  of  this  trust  agreement 
whatsoever  on  that  date. 

Q.  Why  were  you  there  at  that  meeting,  I  am  re- 
ferring to  the  meeting  at  Pasquinelli's  office  ? 

A.    You  mean  at  San  Jose? 

Q.     San  Jose,  yes. 

A.     I  went  down  to  get  the  note. 

Q.  The  note.  The  terms  of  this,  as  I  understand 
your  testimony,  were  discussed  with  Mr.  O'Connor 
two  days  before? 

A.     Yes,  sir,  but [497] 

Q.  But  I  mean  the  note  wasn't  delivered  or 
shown  to  you  on  the  date  of  the  O'Connor  meeting? 

A.     No.  Mr.  O'Connor  only  made  some  notes  and 
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a  rough  draft.  And  this,  as  I  said,  made  the  second 

time  that  I  went  down  there  to  get  the  note. 

I  had  been  ad^T-sed  in  conjunction  with  this  note 
there  was  a  trust  agreement  to  be  drawn  up  and 
when  the  trust  agreement  was  obtained,  we  were  to 
contact  Mrs.  Lannin. 

Q.    Who  told  you  that?  A,    Mr.  Elliff. 

Q.    When  and  where  ? 

A.  I  cannot  tell  you  exactly,  but  I  believe  it  was 
on  Monday  October  5th,  the  day  before  the  note 
vras  drawn  up.  Now  it  might  have  been  the  same 
day,  I  mean  the  same  day  that  we  saw  Mr.  O'Con- 
nor. But  I  couldn't  swear  to  that. 

Q.  Mr,  Ramsay,  when  did  you  first  hear  of  a 
note  by  Mr.  Elliff  and  a  guarantee  thereon  by  Mrs. 
Lannin  ? 

A.  Mr.  Ellii¥  called  me  at  my  home.  Therefore, 
I  believe  it  must  have  been  on  a  Saturday  morning, 
which  would  make  it  October  1st  or  October  2nd, 
1953. 

x\s  I  have  already  told  you  I  had  been  down  there 
most  of  that  week,  many  discussions  had  gone  on. 

Mr.  Elliff  called  me,  and  as  nearly  as  I  can  recall 
his  words,  he  said  this :  "Bill,  we  have  been  so  close 
to  the  forest  we  haven't  been  able  to  see  the  trees. 
We  have  a  very  [498]  easy  solution  to  this  whole 
matter.  I  have  discussed  it  with — "  he  called  her 
Pearl — ''And  she  is  agreeable  to  co-signing  a  note 
if  you  will  accept  the  promissory  note  and  turn  over 
the  warehouse  receipts  to  her." 
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Q.  And  what  reply  did  you  make,  if  any,  to 
that? 

A.  I  told  him  that  I  vv'ould  immediately  get  iii 
touch  with  Mr.  Hunter  and  if  it  was  agreeable  with 
him,  we  would  proceed  on  that  basis. 

Q.  And  what  is  the  next  thing  that  occurred  in 
X)oint  of  time  thereafter,  as  far  as  you  and  Mr. 
Ellifc  were  concerned? 

A.  Vrell,  I  believe  then  it  was  the  following 
Monday  that  I  called  Mr.  Hunter.  I  got  him  at  his 
home,  I  believe. 

I  discussed  the  matter  with  him.  I  believe  it  was 
the  following  Monday,  Mr.  Shapro,  the  5th  of  Oc- 
tober. 

Q.     That  you  talked  to  Mr.  Elliff  about  it? 

A.  Yes.  I  think  I  went  to  San  Jose  on  that  date. 
But  I  am  not  sure  whether  it  Avas  that  date  or  the 
following  day. 

Q.  Did  you  ever  see  the  trust  agreement,  which 
is  in  evidence  here  as  plaintiff's  Exhi1)it  No.  7? 

A.  I  have  not  seen  this  tmst  agreement  since 
this  has  all  come  uj).  I  cannot  deny  definitely  that  I 
did  not  see  this  trust  agreement  prior  to  this  time. 
I  can  only  swear  that  as  far  as  I  know  I  do  not 
recall  ha^dng  seen  it. 

Q.    Now,  Mr.  Ramsay 

The  Court:  You  mean  you  say  you  never  saw 
that  trust  [499]  agreement  before  this  trial? 

The  Witness:  As  nearly  as  I  can  remember, 
your  Honor,  no,  sir. 

Q.     (By  Mr.  Shapro) :    Mr.  Ramsay,  you  had  a 


Ttvin  City  Company,  et  al.  525 

(Testimony  of  William  W.  Ramsay.) 
meeting  with  Mr.  Elliff  and  Mr.  Baum  at  the  Ber- 
muda Palms  restaurant  in  San  Rafael? 

A.     Yes,  sir. 

Q.     Bo  you  remember  when  that  was? 

A.  I  think  that  was  a  Thursday  night,  October 
8th. 

Q.  And  was  anyone  but  the  three  of  you  present 
at  that  meeting  ?  A.     No,  sir. 

Q.  Bid  you  receive  any  papers  from  Mr.  Elliff 
or  Mr.  Baum  at  that  time? 

A.     Bid  I  receive  any  papers  from  them? 

Q.    Yes.  A.    No,  sir. 

Q.     Bid  they  hand  you  any  papers  to  read? 

A.     Yes,  they  did. 

Q.  And  who  handed  you  what  document,  do  you 
recall  ? 

A.  I  honestly  do  not  remember  who  it  was  that 
handed  them  to  me.  I  presume  it  was  Mr.  Elliff. 

Q.     And  what  document  was  handed  to  you  ? 

Mr.  Jacobs:  I  object  to  his  presumption  your 
Honor.  That  is  not  testimony,  if  your  Honor  please. 
"I  presume  it  [500]  was  Mr.  Elliff,"  I  move  it  go 
out. 

Mr.  Shapro:    I  have  no  objection. 

The  Court :  Well,  Mr.  Baum  and  Mr.  Elliff  were 
present,  weren't  they? 

Mr.  Jacobs:    Yes,  sir. 

The  Court :    Was  it  one  of  the  two  persons  ? 

The  Witness:  Yes,  sir,  it  was  one  of  the  two 
persons. 

Q.     (By  Mr.  Shapro)  :    One  of  the  two  ? 
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Mr.  Jacobs:    Well 

Q.  (By  Mr.  Shapro)  :  And  what  document  was 
handed  to  you  at  that  time? 

A.  I  know  very  definitely,  Mr.  Shapro,  that  the 
note  was  there  at  that  time.  Now,  Mr.  Elliff  has 
testified  that  he  also  gave  me  a  copy  of  the  trust 
agreement.  I  can't  recall  having  read  that  trust 
agreement,  but  I  cannot  positively  deny  it  that  I 
did  not  see  it  at  that  time.  But  I  do  not  remember 
it. 

Q.  Did  you  receive  a  copy  of  it  at  that  time  to 
keep?  A.     No,  sir,  I  did  not  receive  one. 

The  Court:  Weren't  you  interested,  Mr.  Ram- 
say, as  to  how  the  payments  were  to  be  made  on 
this  note? 

The  Witness:    No,  sir 

The  Court:  Not  a  bit.  What  were  you  there  for, 
then? 

The  Witness:  The  payments  on  the  note,  your 
Honor,  were  set  forth  in  the  note.  [501] 

The  Court:  Weren't  you  interested  as  to  how 
those  payments  were  to  be  made? 

The  Witness:  Mr.  Elliif  had  assured  us  that  he 
could  meet  the  payments  that  were  on  the  note. 

The  Court:  Now,  Mr.  Ramsay,  I  am  asking  you 
some  questions.  They  are  important  questions  and  I 
want  you  to  answer  them. 

The  Witness :    Yes,  sir. 

The  Court:  If  you  don't  want  to  answer  them, 
don't  answer  them.  But  I  am  suggesting  that  you 
do. 
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Weren't  you  interested  in  how  these  payments 
were  to  be  made  on  this  note? 

The  Witness:    Yes,  sir,  I  was  interested. 

The  Court :  Weren't  you  interested  in  the  source 
from  which  the  payments  were  to  come  ? 

The  Witness :  I  knew  the  source  from  which  the 
payments  were  to  come,  your  Honor. 

The  Court :    What  was  it  ? 

The  Witness:  From  the  proceeds  of  the  income 
of  the  business. 

The  Court :  Well,  as  provided  in  the  trust  agree- 
ment? 

The  Witness:    No,  sir. 

The  Court:    Well,  where? 

The  Witness:  Just  in  the  normal  course  of  the 
business,  sir.  [502] 

The  Court:    Go  ahead. 

Q.  (By  Mr.  Shapro) :  Mr.  Ramsay,  did  you 
suggest  at  any  time  to  Mr.  Elliff  or  Mr.  Baum  the 
necessity  of  or  the  requirement  for  the  trust  agree- 
ment? A.     I  did  not. 

Q.  In  1954  you,  meaning  TavIu  City,  did  not  sell 
any  merchandise  to  Mr.  Elliff,  did  you? 

A.     Not  as  I  recall  we  did  not. 

Q.  Did  you  have  any  information  at  that  time 
concerning  his  financial  condition;  did  you  receive 
it  from  any  source  ?  A.     In  1954  ? 

Q.    Yes. 

A.  Well,  the  only  information  that  we  had — it 
was  rather  roundabout — the  information  to  the  ef- 
fect that  he  had  been  securing  stock.  We  knew  about 
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some  stock  that  he  had  been  buying  from — vre  didn't 

know  at  that  time  the  name  of  the  firm — but  from  a 

relatively  large  plywood   corporation   on   an  oj)en 

account. 

Q.     And  you  got  that  how,  that  information  ? 

A.  I  frankly  can't  tell  you  exactly  how  we  got 
that,  Mr.  Shapro.  In  our  business  we  have  people — 
people  talk  and  you  learn  things  through  under- 
ground channels  that  occurred. 

Q.  Did  you,  Mr.  Ramsay,  at  the  meeting  in  Mr. 
Pasquinelli's  office  discuss  with  any  one  of  the  other 
thrfee  gentlemen  present,  namely,  Mr.  Pasquinelli, 
Mr.  Elliff  or  Mr.  Baum  the  subject  of  a  necessity 
for  a  notice  to  be  given  creditors  of  [503]  the  trust 
agreement  ? 

A.  I  recall  that  that  su])ject  came  up.  I  believe 
it  vras  Mr.  Pasquinelli  who  brought  it  up.  He  men- 
tioned under  some  legal  code  or  something  like 
that  that  should  be  done. 

As  far  as  I  recall  nothing  else  was  discussed  on 
this  subject.  I  recall  that.  I  do  not  recall  that  there 
was  anything  further  in  the  way  of  discussion  on 
the  subject  other  than  that  matter. 

The  Court:  Well,  Pasqiiinelli  said  it  should  be 
done,  what  did  you  say? 

The  Witness:  I  didn't  voice  an  opinion  on  it 
one  vray  or  the  other. 

The  Court:    Did  anyone? 

The  Witness:  I  do  not  recall  whether  anyone 
said  anything  about  it  at  all.  I  know  that  it  was 
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generally  decided  at  that  time  that  there  would  be 

no  notice  given  to  creditors. 

Q.  (By  Mr.  Shapro) :  You  said  it  was  gener- 
ally decided,  by  whom? 

A.  By  Mr.  Pasquinelli,  Mr.  Baum  and  Mr. 
Elliff. 

The  Court:    And  not  you,  Mr.  Ramsay? 

The  Witness :  No,  sir.  I  had  no  part  in  that  dis- 
cussion. I  was  not  concerned  in  that  discussion.  Mrs. 
Lannin's  guarantee  on  the  note  was  all  the  evidence 
— all  that  we  needed.  [504] 

Mr.  Shapro:    You  may  take  the  witness. 

The  Court :  This  witness  is  not  particularly  per- 
suasive to  me,  if  you  want  to  save  time. 

Mr.  C.  Huntington  Jacobs:  Yes,  your  Honor. 
I  will  merely  bring  out  one  or  two  points. 

Cross  Examination 

Q.  (By  Mr.  C.  Huntington  Jacobs) :  Mr.  Ram- 
say, you  have  told  Mr.  Shapro  and  the  Court  that 
you  had  no  present  recollection  of  ever  having  seen 
this  trust  agreement  before  this  trial? 

A.    Yes,  sir. 

Q.  Now  you  were  examined  under  Section  21- A 
of  the  Bankruptcy  Act  by  myself  in  the  presence  of 
Mr.  Robert  Jacobs  and  Mr.  Ehrkenson  before  Ref- 
eree Abrott  in  his  office  in  Oakland,  were  you  not? 

A.    Yes,  sir. 

Q.     And  you  recall  the  circumstances? 

A.    Yes,  sir. 

Q.    Did  you  not  on  that  occasion  give — ^were  you 
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not  on  this  occasion  asked  the  following  questions 

and  gave  the  following  answers  to  them? 

I  have  only  one  copy,  Mr.  Shapro. 

"Q.  Have  you  never  seen  the  trust  agreement 
that  I  have  just  been  mentioning? 

''A.    Yes,  sir,  I  have  seen  it. 

"Q.    When  did  you  first  see  it?  [505] 

"A.  Possibly  within  a  day  or  so,  after  it  was 
executed  and  I  left  the  copy  which  we  have  in  my 
hands,  but  I  can  say  I  do  not  recall  the  exact  date." 

Q.  Were  you  not  asked  those  questions  and  did 
you  not  give  those  answers  to  them  on  that  occasion  ? 

A.  If  that  is  in  the  records,  I  must  have  said 
that,  yes,  sir. 

Q.  Do  you  remember  now  that  you  did  see  the 
trust  agreement  within  a  day  or  so  after  it  was 
executed,  don't  you? 

A.  Mr.  Jacobs,  I  still  must  say  that  I  do  not 
recall.  I  definitely  have  no  recollection  of  it.  I  do 
not  deny  it  that  I  did  not  see  it. 

Q.  You  mean  by  that,  I  take  it,  that  you  do  not 
deny  that  you  did  see  it,  isn't  that  what  you  meant  ? 

A.     I  deny  that  I  did  see  it,  but  I  do  not  recall  it. 

Q.  You  don't  at  this  time  have  any  recollection 
of  the  matter  that  was  referred  to  in  the  testimony 
that  I  have  just  read? 

A.  The  only  time  that  could  have  been,  Mr. 
Jacobs,  would  have  been  at  the  Bermuda  Palms 
that  night. 

The  Court:    But  you  just  testified  a  moment  ago 


Tivin  City  Company,  et  al.  531 

(Testimony  of  William  W.  Ramsay.) 
that  you  did  not  see  the  trust  agreement  at  Ber- 
muda Palms,  didn't  you? 

The  Witness:  No,  sir.  I  said  I  do  not  recall 
having  [506]  seen  it. 

Q.  (By  Mr.  Jacobs)  :  Did  you  take  notes  of  the 
meeting  that  you  have  referred  to  in  Mr.  Pas- 
quinelli's  office.  A.     No,  sir. 

Q.    You  took  no  notes  at  all?  A.     ISTo,  sir. 

Q.  Did  you  take  notes  of  the  meeting  that  you 
have  just  referred  to  in  Mr.  O'Connor's  office? 

A.     No,  sir. 

Q.  Your  answer  is  now  you  are  positive  to  that 
effect,  you  are  quite  sure  you  did  not? 

A.     As  nearly  as  I  can  remember,  yes,  sir. 

Q.  I  thought  you  told  Mr.  Shapro  and  the  Court 
that  your  recollection  was  hazy  as  to  what  occurred 
at  those  meetings. 

Xow  are  you  quite  positive  of  what  you  are  say- 
ing now,  that  you  made  no  notes? 

A.  As  far  as  I  can  recall,  I  made  no  notes,  yes, 
sir. 

Q.  I  have  already  reminded  you  of  the  occasion 
on  which  you  gave  testimony  imder  Section  21-A 
before  Judge  Abrott. 

Were  you  not  on  that  same  occasion  asked  these 
questions  and  did  you  not  return  these  answers  to 
them? 

The  Court :    Page  and  line,  please. 

Mr.  Jacobs:    Page  13,  your  Honor,  line  5. 

"Q.  Did  you  make  any  notes  on  the  subject 
matter  of  any  of  these  interviews  that  you  had  with 
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these   [507]   people?" — referring  to  Mr.  O'Connor 

and  Mr.  Pasquinelli. 

*'A.     I  did  at  the  time — business  notes,  yes. 

"Q.     Have  you  still  got  them?" 

"A.     I  do  not." 

Q.     Didn't  you  so  testify  on  that  examination? 

A.  If  that  is  in  the  records,  Mr.  Jacobs,  I  must 
have  testified  to  that  extent,  yes,  sir. 

Q.  Well  now,  don't  you  recall  at  the  present 
time  that  you  did  make  notes  of  these  m^eetings  that 
you  had  in  Mr.  O'Connor's  office  and  Mr.  Pas- 
quinelli's  ? 

A.  Mr.  Jacobs,  I  do  not  recall.  I  would  have  no 
reason  to  tell  you  differently  if  I  didn't.  I  do  not 
recall  of  having  made  any  notes. 

Q.  You  say  that  you  kept  these — I  mean  this 
worksheet  of  dated  accounts  receivable? 

A.     Yes,  sir. 

Q.  And  you  kept  them  only  until  that  note  had 
been  procured?  A.     Yes,  sir. 

Q.  And  then  you  did  what  with  them,  destroyed 
them?  A.     Yes,  sir. 

Q.  And  you  destroyed  at  the  same  time  the 
tapes  that  were  taken  on  that  occasion  that  you  have 
mentioned  ? 

A.  That  is  correct.  In  fact,  Mr.  Jacobs,  I  be- 
lieve if  my  memory  is  correct  I  destroyed  them  in 
the  presence  of  Mr.  Himter.  By  "destroy  them," 
I  mean  we  threw  them  away.  [508] 

Q.    When  did  you  do  that  exactly? 

A.     It  was  subsequent,  I  know,  to  the  time  when 
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this  October  transaction  cleared,  I  suppose  that  is 

what  you  mean. 

I  believe  that  it  was  two  or  three  weeks  after  that. 

Q.    And  where  were  you  then? 

A.     In  San  Francisco  in  our  office. 

Q.  I  see.  And  you  had  asked  Mr.  Himter  what 
you  ought  to  do  with  them,  did  you,  on  that  occa- 
sion, and  he  told  you  to  destroy  them"? 

A.    Yes,  sir. 

Q.  When  you  tell  us  that  you  found  only  eleven 
or  twelve  thousand  dollars,  records  of  only  eleven 
or  twelve  thousand  dollars  of  accounts  payable,  are 
you  giving  us  a  clear  recollection  or  are  you  giving 
us  a  rough  estimate? 

The  Court:  I  don't  believe  that  was  his  testi- 
mony, Mr.  Jacobs. 

Mr.  Jacobs :  I  had  it  on  my  notes.  Maybe  I  am 
in  error. 

The  Court:  It  was  only  eleven  of  the  twelve 
thousand  dollars  of  the  accounts  payable  other  than 
that  owed  to  Twin  City. 

Q.  (By  Mr.  Jacobs) :  That  is  what  I  really 
should  have  asked  him.     Thank  you  very  much. 

Other  than  Twin  City?  A.    Yes,  sir. 

Q.  Now  are  you  giving  us  a  clear  recollection  or 
is  your  [509]  recollection  hazy  on  that  part  also? 

A.  As  nearly  as  I  can  recall  that  is  correct.  That 
is  something  that  I  actually  wrote  down  and  tabu- 
lated. I  passed  that  information  on  to  both  other 
parties  of  our  firm. 


534  Ralph  E.  Williams,  et  ah  vs. 

(Testimony  of  William  W.  Ramsay.) 

Q.  Did  you  ask  any  questions  as  to  what  other 
obligations  Mr.  Elliff  owed  at  that  time,  if  any"? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  ever  on  any  of  these  occasions  when 
you  came  to  their  place  of  business  during  that 
week,  this  series  of  some  seven  visits,  six  or  seven 
I  think  you  said,  did  you  ever  ask  them  for  any 
information  that  they  refused  to  give  you? 

A.     No,  sir. 

Q.  And  did  you  ever  ask  them  for  any  informa- 
tion that  they  refused  to  give  you?  Did  you  ever 
ask  them  to  produce  any  records  that  they  didn't 
produce?  A.     No,  sir. 

Q.  Now  did  you  on  any  other  occasion  than  this 
last  occasion  when  you  sat  down  and  compiled  this 
list  of  receivables,  did  you  on  any  other  occasion 
than  that  during  these  six  or  seven  visits  examine 
the  records  of  this  concern? 

A.  I  believe  that  that  was  the  only  time  that  we 
actually  made  a  physical  check  of  the  records. 

Q.  The  records  were  there  on  all  other  occasions, 
were  they  not? 

A.     They  were,  as  far  as  I  know,  they  were.  [510] 

Q.  But  you  didn't  examine  them  on  any  of  these 
other  occasions?  A.     No,  sir. 

Q.  There  were  a  great  many  of  them,  were  there 
not?  "'•^t, 

A.  I  don't  believe  that  there  was  too  many,  Mr. 
Jacobs.  The  records  were  available  in  this  book 
form.  They  had  little  tabular  sheets  on  them  and 
the   accounts   payable   were   mainly   invoices   that 
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were  due  and/or  payable  that  were  in  a  tub  file 

at  that  time. 

And  we  actually  made  a  check  of  that  plus  a 
few  that  had  been  posted  already.  The  records 
were  not  voluminous  at  that  time  at  all. 

Q.     So  that  you  could  easily  examine  all  of  them  ? 

Am  I  correct  in  understanding  you  you  could 
easily  examine  all  of  them  in  the  three  hours  on 
this  last  occasion  that  you  devoted  to  that  test? 

A.  It  was  quite  a  bit  longer  than  three  hours, 
Mr.  Jacobs. 

Q.     How  long  do  you  think  it  really  was? 

A.  I  would  say  it  was  seven  or  eight.  "We 
began  shortly  after  limch  and  it  carried  on  to 
seven  or  eight  o'clock  at  night. 

Q.  To  the  best  of  your  knowledge,  did  you  ex- 
amine all  of  their  records  during  that  seven  or 
eight  hours? 

A.     To  the  best  of  my  knowledge,  I  did. 

Mr.  Jacobs:  I  think  that  is  all  I  will  ask  of  this 
witness.  [511] 

Mr.  Shapro:    No  questions. 

(Witness  excused.) 

JOHN  W.  HUNTER 

a  witness  for  the  defendants,  sworn. 

Mr.  C.  Huntington  Jacobs :  May  I  interrupt  long 
enough  to  say  that  I  have  just  been  handed  a  nota- 
tion which  has  to  do  with  those  two  certified  copies 
that  I  promised  to  produce  from  the  Referee's  offi- 
cial records. 
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The  purport  of  this  is  that  he  wants  me  to  call 
him  when  he  gets  out  today.  Xow  he  ordinarily 
adjourns,  I  believe,  about  4:15  or  thereabouts. 

I  take  it  that  this  is  the  only  matter  which  would 
cause  him  to  call  me  here  in  this  trial,  your  Honor. 

The  Court:    That  is  Mr.  Abrott? 

Mr.  C.  Huntington  Jacobs:  The  essence  of  this 
is  that  we  won't  be  able  to  produce  them  until  to- 
morrow. That  is  clear  from  the  notation. 

The  Court :    All  right. 

Direct  Examination 

Q.  (By  Mr.  Shapro) :  TTill  you  state  your 
name,  please?  A.     John  "W.  Hunter. 

Q.  And  what  is  your  comiection  with  Twin  City 
Lumber  Company? 

A.     I  am  the  executive  manager. 

Q.  And  were  you  the  manager  of  its  predecessor, 
the  Twin  City  Compam^?  [512] 

A.     I  was  a  partner. 

Q.     Do  you  know  Mr.  Elliff  ? 

A.     Yes,  I  do. 

Q.     How  long  have  you  known  him? 

A.  Well,  for  a  number  of  years,  either  '50  or 
'51.  I  am  not  just  sure. 

Q.  Did  your  company  do  business  vrith  Coast 
Range  Lumber  Company? 

A.     Our  former  company  did,  yes. 

Q.     You  sold  them  merchandise? 

A.    Xo.  We  purchased  lumber  from  Coast  Range. 

Q.    You  purchased  lumber  from  Coast  Range? 

A.     That  is  right. 
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Q.  Was  your  company  ever  a  creditor  of  Coast 
Range?  A.    Yes,  it  was. 

Q.    Were  you  paid  in  full? 

A.    We  were  paid  in  full. 

Q.  Do  you  recall  a  conference  in  the  Fairmont 
Hotel  in  San  Francisco  in  1951  in  which  Mr.  Elliff 
and  Mr.  Collins  participated  with  you  and  also  Mr. 
Sullivan,  I  believe? 

A.  I  won't  state  the  date,  but  I  will  state  we  did 
have  a  meeting  with  those  people  plus  Mr.  Louis 
Pasquinelli. 

Q.  Do  you  recall  a  meeting  in  your  home  in  the 
latter  part  of  April  or  first  part  of  May  of  1953 
at  which  Mr.  Elliff  and  Mr.  Collins  and  you  were 
present?  [513] 

A.  Yes,  and  a  man  named  John  I.  Grove  was 
also  there. 

Q.    John  I.  who?  A.    Grove. 

Q.     Grove,  G-r-o-v-e?  A.     That  is  right. 

Q.  Do  you  recall  a  meeting  at  the  office  at  the 
Twin  City  Lumber  Company  in  San  Francisco  at 
which  you,  Mr.  Baum,  Mr.  Elliff  participated  and 
Mr.  Ramsay  and  Mr.  Collins  participated  from 
time  to  time? 

A.  Yes.  There  was  more  than  one  of  those 
meetings. 

Q.     There  was  more  than  one  in  August  of  1953  ? 

A.  I  don't  know  about  August.  I  won't  say  what 
date  the  meetings  v/ere. 

Q.  (By  the  Court)  :  Don't  you  recall  a  meeting 
in  August  of  1953  in  San  Francisco? 
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A.  (By  the  Witness)  :  Your  Honor,  I  can't  tell 
you  the  dates.  I  know  that  we  had  a  meeting  with 
Mr.  Baum  and  George  Elliff  on  two  or  three  occa- 
sions. 

Now  it  could  very  well  have  been  August  or  one 
of  those,  but  I  can't  state  definitely  the  date. 

Q.  (By  Mr.  Shapro) :  During  this  period  in 
1953  and  in  1954,  who  in  Twin  City  Lumber  Com- 
pany was  in  charge  of  the  extension  of  credit? 

A.     I  was. 

Q.  And  who  during  the  same  period  was  in 
charge  of  making  [514]  collections  for  Twin  City 
Lumber  Company?  A.     I  am. 

Q.     You  were  at  that  time? 

A.     That's  right. 

Q.  Now  your  company  extended  credit  to  Ab- 
bott Lane  in  1952  and  1953,  did  it  not? 

A.    Yes,  it  did. 

Q.    You  know  who  Abbott  Lane  was? 

A.  I  had  never  met  Mr.  Hodes,  but  I  know  that 
he  was  a  trade  name  that  they  were  supposed  to 
be  operating  under. 

Q.     "They"  meaning  who? 

A.    Elliff,  or  Ellife  and  Hodes. 

Q.  Hodes.  Can  you  tell  the  Court  on  what  basis 
your  company  extended  credit  to  Abbott  Lane  ? 

A.  We  talked  to  George  Elliff  about  how  they 
wanted  to  run — now,  they  joaid  their  bills — where 
they  discoimted  and  so  forth.  I  asked  for  a  finan- 
cial statement  of  Abbott  Lane  or  Pine  Supply  and 
of  Mr.  Elliff  himself. 
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Q.     Did  you  get  them? 

A.    Yes,  I  did. 

Q.  I  show  you,  Mr.  Hunter,  Defendant's  Exhibit 
E  and  Defendant's  Exhibit  I  and  ask  you  if  those 
are  the  statements  to  which  you  have  just  referred 
in  your  testimony  %  A.     Yes,  they  are. 

Q.  Now  as  I  understand  your  testimony  the 
basis  upon  which  [515]  or  the  bases  upon  which 
your  company  extended  credit  to  Abbott  Lane  was 
your  conversations  with  Elliff  that  you  have  told 
the  Court  about  and  those  two  financial  statements? 

Mr.  C.  Huntington  Jacobs:  That  is  leading  and 
suggestive,  if  your  Honor  please. 

The  Court :    I  think  it  was ;  sustained. 

Q.  (By  Mr.  Shapro) :  Mr.  Hunter,  will  you 
tell  the  Court  on  what  basis  or  what  bases  your 
company  extended  credit  to  Abbott  Lane? 

A.  Well,  we  knew  George  Elliif  and  he  had  kept 
his  word  with  us  in  the  past.  I  am  quite  a  believer 
in  going  along  with  people  who  do  what  they  say 
they  will  do. 

Plus  to  substantiate  that,  we  had  this  statement 
here  of  Pine  Supply  Company  signed  by  Mr.  Hodes 
and  Mr.  Elliff 's  signed  by  him.  The  combination  of 
the  three  was  our  basis  for  extending  them  credit. 

Q.  Now,  Mr.  Hunter,  referring  your  attention 
to  the  meeting  in  San  Francisco  at  the  Fairmont 
Hotel  in  1951,  was  the  financial  condition  of  Mr. 
Elli:^  discussed?  A.     x\bsolutely  no. 

Q.  Referring  your  attention  to  the  meeting  in 
your  home  in  the  latter  part  of  Ax)ril  or  the  first 
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part  of  May  of  1953,  v/ill  you  tell  the  Court  the 
substance  of  the  conversation  in  which  you,  Mr. 
Elliff ,  and  Mr.  Collins  participated  ? 

The  Court:    This  is  the  meeting  in  Los  Angeles? 

Mr.  Shapro:    Yes,  your  Honor. 

A.  Well,  the  meeting  was  definitely  on  a  Sun- 
day because  w^e  met  at  the  house.  We  discussed  on 
just  what  George  wanted  from  us.  It  was  agreed 
that  we  would  sot  up  a  warehouse  and  upon  re- 
ceipt of  each  invoice  he  Vv^ould  pay  us  thirty  per 
cent  of  the  invoice  and  we  would  set  the  other  up 
in  a  warehouse  account. 

Also  at  that  meeting  I  asked  George — as  a  mat- 
er of  fact,  I  am  not  too  sure  but  what  we  didn't 
get  these  statements  at  that  meeting,  but  I  can't 
be  positive  of  that — but  I  know  I  called  to  George's 
attention  this  amount  of  unlisted  stocks  he  showed 
as  an  asset  of  $9000.00  Coast  Range. 

Q.     Are  you  referring  to  Defendant's  Exhibit  I? 

A.  That's  right.  And  he  said,  ''Well,  I  know 
John  that  that  isn't  worth  that  much." 

And  I  said,  "Well,  George,  as  far  as  we  are 
concerned  it's  not  worth  anything." 

He  said,  "Well,  I  may  get  a  little  bit  out  of  it." 

And  then  another  thing  that  I  asked  him  about 
was  the  lot  on  Mount  Hamilton  Road  in  San  Jose 
at  the  evaluation  of  $5000.00 — well,  wait  a  minute, 
I  don't  know  which  one  of  the  two — but  I  asked 
him  about  the  value  of  the  two  lots  and  he  said 
that  they  were  certainly  good. 
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So  I  know  that  this  statement  was  in  my  hands 
at  the  time  of  this  meeting.  [517] 

Q.  And  this  statement  again  is  Defendant's  Ex- 
hibit I?  A.     That  is  correct. 

Outside  of  the  terms  of  how  we  were  going  to 
handle  the  warehouse  and  that  he  would  use  Doug- 
las Guardian  and  not  Lawrence,  why,  I  would  say 
that  that  was  the  extent  of  our  conversation  as  far 
as  business  went. 

We  sat  around  and  had  a  beer  and  so  on  and  so 
forth  and  spent  most  of  the  afternoon. 

Q.  Was  the  subject  of  any  of  Mr.  Elliff's  in- 
debtedness other  than  what  might  have  been  dis- 
closed by  that  statement.  Defendant's  Exhibit  I,  dis- 
cussed at  that  meeting?  ' 

A.  Vf  ell,  I  asked  George  if  this  was  a  correct 
statement  and  he  assured  me  that  it  was. 

Q.  Now  you  have  testified  as  to  the  basis  upon 
which  your  company  extended  credit  to  Abbott 
Lane. 

Will  you  tell  the  Court  on  what  basis  or  what 
bases  you  extended  credit  to  Mr.  Elliff  after  this 
meeting  at  the  end  of  April  or  the  beginning  of 
May  of  1953? 

A.  Well,  on  the  same  basis.  As  a  matter  of  fact, 
when  George  called  me  and  told  me  that  Mr.  Hodes 
was  going  to  get  out  of  the  business,  he  said  he  was 
very  hai)py  about  it  due  to  the  fact  that  since  he 
got  into  this  thing  further  mth  Hodes  that  he 
wasn't  too  happy  with  Mr.  Hodes'  reputation  and 
thought  it  would  hurt  his  business  at  Pine  Supply 
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and  that  he  just  was  very  happy  about  it  and  now 
he  was  getting  the  breaks    [518]   and  things  that 
he  needed.  And  that  is  what  it  was. 

So  we  just  used  the  same  facts  which  we  have 
here. 

Q.  Referring  your  attention,  Mr.  Hunter,  to  a 
meeting  in  the  San  Francisco  office  of  Twin  City 
Lumber  Company,  do  j^ou  recall  one  taking  place 
about  August  of  1953? 

A.  I  am  just  sorry,  Mr.  Shapro,  but  I  can't 
tell  you  the  date.  I  know  that  we  certainly  had  a 
meeting  with  those  two  fellows  in  that  office,  yes. 

I  know  on  at  least  one  or  two  occasions  there 
was  a  meeting  with  George  Elliff  in  there. 

Q.  Do  you  recall  a  meeting  in  the  San  Fran- 
cisco office  at  which  Mr.  Baum  and  Mr.  Elliff  and 
yourself  were  present  and  Mr.  Ramsey  and  Mr. 
Collins  Avere  in  and  out  ? 

A.    Yes,  I  certainly  do. 

Q.  Was  there  more  than  one  like  that  in  San 
Francisco  ? 

A.  I  can't  be  positive  that  Mr.  Baum  was  there 
on  more  than  one.  But  I  think  he  was  there  on  two. 

Q.  Will  yoTi  tell  the  Court  what  was  said  by  the 
various  parties  in  substance  at  the  meeting  at  which 
you  and  Mr.  Elliff  and  Mr.  Baum  conducted  and 
the  one  at  which  Mr.  Ramsey  and  Mr.  Collins  were 
in  and  out? 

A.  Yes.  We  had  been  trying  to  get  an  up-to- 
date  current  picture  on  what  their  business  was 
doing.  Mr.  Elliff  had  called  in  Mr.  Baum  to  take 
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off  the  trial  balance  and  get  up  a  statement  and  get 

a  clear  picture  to  present  to  us.  [519] 

Frankly  it  had  gone  on  for  weeks  and  we  never 
got  it.  They  came  in  as  always  to  assure  us  that 
everything  was  all  right,  that  Mr.  Baum  was  hav- 
ing a  little  difficulty  with  the  records  because  they 
hadn't  been  kept  properly,  but  everthing  was  fine, 
and  that  some  of  their  accounts  were  slow  but  all 
they  needed  was  a  good  man  to  factor  their  inter- 
est, and  they  would  be  fine. 

In  fact — well,  they  told  me  that  if  they  didn't 
make  arrangements  now — this  was  at  one  of  these 
meetings,  I  can't  be  positive  that  it  is  the  same 
meeting  —  but  if  they  didn't  make  arrangements 
with  these  people,  with  the  people  they  were  dealing 
with  now,  that  it  was  more  satisfactory  that  they 
were  going  to  change  to  another  factory. 

If  they  didn't  do  that,  make  better  arrangements 
to  get  their  accounts  receivable  factored,  that  they 
were  going  to  take  them  to  another  man  to  take 
care  of  their  business. 

Q.  (By  the  Court) :  What  do  you  mean  by 
"factor"? 

A.  (By  the  Witness)  :  Well,  your  Honor,  you 
take  an  accounts  receivable  invoice  that  you  have 
invoiced  your  customer  and  you  go  to  the  banks 
and  the  banks  normally  advance  you  sixty  to  sixty- 
five  per  cent  on  that  account  receivable. 

Q.  (By  the  Court) :  Sometimes  they  will  be 
higher  and  sometimes  not  that  much? 

A.     (By  the  Witness)  :    And  sometimes  they  will 
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take  them  with  recourse.  In  other  words,  if  they 
don't  collect  them  they  [520]  will  be  back  on  them, 
demand  them,  the  invoicing. 

Sometimes  they  will  take  them  without  recourse. 
And  in  addition  to  banks,  there  are  a  lot  of  private 
individuals  who  do  that  same  thing  that  Elliff  was 
doing  with  a  private  individual  here  in  San  Fran- 
cisco. 

Q.  (By  Mr.  Shapro) :  N'ow  at  the  meeting  that 
you  have  just  related  the  substance  of,  was  any 
new  plan  of  financing,  other  than  the  possibility  of 
increasing  the  factoring  discussed? 

A.  No.  On  a  couple  of  occasions,  George  asked 
me  if  we  would  be  interested  in  factoring  his  ac- 
counts receivable. 

I  said,  "George,  no,  we  wouldn't." 

We  weren't  in  that  type  of  business  and  we  didn't 
have  time  for  it  and  that  we  wouldn't  be  interested. 

That  was  the  only  thing  new  that  was  discussed 
at  that  meeting. 

Q.  Did  Mr.  Elliff  at  any  time  within  your  recol- 
lection tell  you  anything  concerning  his  personal 
indebtedness  other  than  what  is  indicated  by  the 
statement  that  you  have  in  your  hand,  Defendant's 
Exhibit  I? 

A.  Absolutely  no  unless  that  you  count  way  back 
when  I  saw  George  occasionally  at  San  Jose  when 
he  was  down  seeing  Ben  Clement  and  we  used  to 
talk  about  Coast  Range  and  asked  him  how  it  was 
coming  out. 

George  said,  "It's  all  water  under  the  bridge.  I 
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have    [521]    got  it   all  beat  ])ut   it   cost  me   some 

money." 

Q.  You  say  ''way  back,"  can  you  put  a  year  on 
that? 

A.  Well,  it  was  prior  to  when  we  went  into  this 
agreement  with  George. 

Q.    Was  it  before  May  of  '53? 

A.     Yes,  yes. 

Q.  Did  you,  Mr.  Hunter,  suggest  to  Mr.  Eliiff 
at  any  time  Mrs.  Lannin  as  a  possible  guarantor  of 
his  obligations?  A.    Absolutely  no. 

Q.  In  the  latter  part  of  September  of  1953  you 
had  several  telephone  conversations  with  Mr.  Elliff, 
did  you  not? 

A.  I  have  had  several,  but  now  again  I  hate 
to  tie  it  down. 

Q.  Well,  the  evidence  before  the  Court  shows 
that  it  was  during  that  month  that  either  tw^o  or 
three  of  his  checks  bounced? 

A.  I  will  say  yes,  that  was  the  month,  yes,  that's 
right. 

Q.  Will  you  tell  the  Court  the  substance  of  those 
telephone  conversations,  both  what  you  said  and  he 
said  as  far  as  you  recall? 

A.  That  is  a  very  hard  question  for  this  rea- 
son, that  I  just  don't  like  to  be  positive.  But  I 
know  that  conversation  must  have  been  that  George 
would  have  to  pay  us  and  pay  us  as  he  agreed  to 
pay  us. 

I  will  make  the  statement 
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Mr.  Jacobs:  I  am  going  to  interrupt,  if  I  may, 
to  his  testimony.  [522] 

The  witness  says  ''He  knows  it  must  have  been," 
so  and  so,  but  he  can't  recall  exactly.  Can't  we  have 
his  recollection  instead  of  his  inference? 

The  Court:  I  think  that  is  correct.  I  think  you 
should  give  your  recollection  of  the  substance  of 
the  conversation  or  conversations  that  you  had 
with  him. 

A.  (By  the  Witness) :  My  recollection  then, 
your  Honor,  was  that  I  told  Greorge  that  these 
checks  had  been  returned  and  that  it  wasn't  right, 
that  he  had  promised  to  pay  us  and  we  wanted 
him  to  pay  us. 

And  whether  it  was  right  at  this  time  or  not,  I 
don't  know.  But  I  know  in  one  case  George  told  me 
that  one  of  the  checks  that  was  returned  was  due 
to  the  fact  that  one  of  the  checks  that  he  had  got- 
ten from  his  customers  had  been  refused  at  the 
bank  and  that  consequently  sent  our  check  back. 

Q.  (By  the  Court)  :  Well  you  were  consider- 
ably agitated  at  that  time  about  these  bad  checks, 
weren't  you? 

A.  (By  the  Witness):    In  September? 

Q.     (By  the  Court)  :    Yes. 

A.     (By  the  AVitness)  :    Very  agitated. 

Q.  (By  the  Court) :  And  you  were  trying  to 
get  him  to  pay? 

A.  (By  the  Witness)  :  That  is  correct,  without 
qualification. 
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Q.  (By  the  Court) :  You  were  pretty  positive 
about  it,  weren't  you? 

A.     (By  the  Witness)  :    Yes,  sir.  [523] 

The  Court:    All  right. 

Q.  (By  Mr,  Shapro) :  Mr.  Hunter,  I  show  you 
Defendant's  Exhibit  F  which  has  been  received  in 
evidence.  Yv^ill  j^ou  look  at  that  please  ? 

A.     I  know  the  letter. 

Q.  You  know  the  letter.  You  will  notice  on  the 
face  of  it  in  a  handwriting  other  than  the  hand- 
writing of  the  body  of  the  letter  the  date  February 
3rd,  1954,  written. 

In  whose  handw^riting  is  that,  if  you  know? 

A.     That  is  niine. 

Q.    And  what  does  the  date  represent? 

A.  I  asked  myself  the  same  question  when  I 
found  this  letter  in  a  file  that  I  had  entitled  "Pine 
Supply"  in  a  drawer  halfway  buried. 

The  only  thing  I  could  tell  myself  then  and  I 
answer  to  the  Court  now  is  that  that  was  the  date 
that  I  got  this  letter. 

Q.     (By  the  Court)  :    Where  did  you  g^t  it  ? 

A.  (By  the  Witness)  :  It  was  in  a  Pine  Supply 
folder  that  I  had  some  Pine  Supply  stuff. 

As  a  matter  of  fact,  your  Honor,  those  checks, 
those  three  checks  that  have  been  brought  up  here 
were  there. 

Q.  (By  the  Court) :  That  didn't  come  in  the 
mail  you  don't  mean? 

A.     (By  the  Witness)  :    Oh,  yes — no,  I  didn't  un- 
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derstand  your  [524]   question.  I  thought  you  said 

■ — I  thought  you  meant  where  did  I  get  it. 

TThen  I  found  it  it  wasn't  in  the  regular  Pine  Sup- 
ply folder  is  what  I  am  trying  to  say,  correspond- 
ence file.  But  it  came  through  the  mail,  yes,  sir. 

Do  I  make  myself  clear  to  you  now? 

Q.  (By  the  Court)  :  Well,  I  don't  know.  You 
said  you  fomid  it  in  a  folder,  as  I  uaiderstand? 

Q.  (By  Mr.  Shapro) :  That  is  recently,  you 
say? 

Q.  (By  the  Court)  :  Xow  you  said  it  came  in 
the  mail,  where  did  you  find  it? 

A.  (By  the  Witness) :  Your  Honor,  it  was 
mailed  to  us  by  someone.  I  don't  know  who,  I  as- 
sume it  was  by  George  Elliff.  Instead  of — and  I 
received  it,  I  believe,  ])ack  in  February  3rd,  '54 — 
but  instead  of  having  it  filed,  instead  of  it  being 
filed  in  the  correspondence  file  with  Pine  Sup2:)ly, 
it  was  in  a  folder  which  I  foimd  in  my  desk  here 
when  I  made  a  complete  search  here  last  week  or 
so  to  get  the  last  scrap  of  anything  we  might  have 
had  concerning  this  case. 

Q.  (By  the  Court) :  Then  you  found  it  recently. 
Do  you  recall  now  whether  it  originally  came  in  the 
mail  when  you  first  got  it  or  did  it  come  to  some 
other  place? 

A.  (By  the  Witness) :  Yes..  I  am  sure  it  did, 
it  came  in  the  mail. 

Q.     (By  the  Court):     To  you  at  Los  Angeles? 

A.  (By  the  Witness)  :  It  would  have  come  to 
the  office. 
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Q.     (By  the  Court)  :    Or  up  here  % 

A.     (By  the  Witness)  :  No,  in  Los  Angeles. 

Q.  (By  the  Court)  :  I  want  you  to  reconstruct 
what  might  have  haiopenecl.  I  w^ant  to  get  your 
memory  of  it. 

A.  (By  the  Witness)  :  Well,  your  Honor,  I  got 
this  letter,  and  I  can  remember  it  just  as  well  as 
well  can  be. 

Q.     (By  the  Court)  :  Let  me  see  that  letter  again. 

Well,  clo  you  recall  getting  it  shortly  after  you 
had  a  conversation  on  the  telephone  with  Mr.  Elliff 
in  which  there  were  some  harsh  words  spoken? 

A.     (By  the  Witness)  :    Yes,  sir,  I  do. 

Q.  (By  the  Court)  :  Well,  did  you  get  the  letter 
shortly  after  that? 

A.     (By  the  Witness)  :    Yes. 

The  Court:    All  right. 

Q.  (By  Mr.  Shapro)  :  Mr.  LIunter,  I  show  you 
Defendant's  Exhibit  J  v\^hich  is  a  financial  state- 
ment of  Pearl  K.  Lannin  and  ask  you  if  you  can 
recall  when  that  was  received  hj  you  ? 

A.  I  am  not  positive,  but  I  believe  that  I  re- 
ceived this  when  I  got  the  note. 

Q.    And  do  you  recall  when  you  got  the  note? 

A.  The  note,  to  the  best  of  my  recollection,  was 
delivered  to  my  home  by  Mr.  Elliff. 

Q.  And  your  best  recollection  is  that  the  finan- 
cial statement  [526]  in  question  came  with  it? 

A.     That  is  right. 

Q.     (By  the  Court)  :     Didn't  you  have  some  in- 
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formation  about  Mrs.  Lannin  j)rior  to  the  time  you 

took  the  note? 

A.     (By  the  Witness)  :    Yes,  sir,  I  certainly  did. 

Q.  (By  the  Court)  :  You  weren't  relying  on  this 
financial  statement,  were  you,  but  you  didn't  have 
one? 

A.  (By  the  Witness) :  No.  May  I  tell  you  what 
I  did  rely  on? 

The  Court:    Yes. 

A.  (By  the  Witness) :  All  right.  I  knew  Mr. 
Louis  Pasquinelli,  knew  his  reputation,  being  a 
member  of  the  board  and  highly  respected  in  his 
community. 

Mr.  Pasquinelli  assured  me  over  the  telephone 
that  Mrs.  Lannin  was  good  for  a  considerable 
amount  of  money,  more  than  the  amount  of  the 
note  that  we  were  talking  about. 

That  was  good  enough  for  me. 

The  Court:    All  right. 

Q.  (By  Mr.  Shapro)  :  Mr.  Hunter,  did  you  re- 
lease the  warehouse  to  Mr.  Elliff  or  Mrs.  Lannin 
before  or  after  your  receipt  of  that  financial  state- 
ment, if  you  can  recall? 

A.  Well,  gee,  I  am  not  sure.  I  think  it  was  after 
but  I  don't  know. 

Q.    You  are  not  sure? 

A.  I  am  not  sure,  no.  I  am  pretty  sure  we 
wouldn't.  The  only  reason  I  am  pretty  sure  we 
wouldn't  release  it  until  we  [527]  got  this — but  to 
tell  you  positively,  I  can't. 

Q.    Mr.  Hunter,  I  show  you  Plaintiff's  Exhibit 
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7  in  this  case  which  is  the  trust  agreement  about 
which  we  have  heard  considerable  in  this  case,  and 
ask  you  whether  or  not  first  you  ever  saw  that  prior 
to  the  time  this  litigation  commenced? 

A.     I  did  not. 

Q.     Did  you  see  a  copy  of  it? 

A.     I  did  not. 

Q.  Did  you  receive  along  with  the  financial 
statement  of  Mrs.  Lannin 

A.  I  want  to  qualify  that.  I  say  I  did  not.  I 
certainly  don't  have  any  recollection  of  that.  I  don't 
think  I  did  and  I  certainly  can't  remember. 

Q.  Do  you  know  whether  or  not  it  was  enclosed 
or  a  copy  of  it  was  enclosed  with  the  financial 
statement  of  Mrs.  Lannin  and  the  $28,000.00  note? 

A.     I  ^vill  say  that  it  certainly  was  not. 

Q.  (By  the  Court)  :  Didn't  you  know  that  there 
was  a  trust  agreement  being  executed,  whether  or 
not  you  saw  it? 

A.     (By  the  Witness)  :    Yes,  I  did. 

Q.  (By  the  Court) :  You  knew  the  terms  of  it, 
didn't  you,  that  Mr.  Pasquinelli  was  going  to  be 
the  trustee  and  would  handle  the  money? 

A.     (By  the  Witness) :    That  is  right,  sir. 

Q.     (By  the  Court):     You  knew  about  that? 

A.     (By  the  Witness)  :    Yes,  sir. 

Q.  (By  the  Court)  :  And  payments  were  to  be 
paid  to  Pasquinelli  and  by  him  out  of  such  monies 
that  might  be  received? 

A.     (By  the   Witness) :     Your  Honor,   I   knew 
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about  that,  but  whether  I  knew  about  it  before 

we  got  the  note  or  after,  I  don't  know. 

The  only  reason  that  we  made  this  deal  was  that 
Mr.  Pasquinelli  said  Mrs.  Lamiin  had  more  than 
$28,000.00.  That  is  all  I  cared  about. 

Now  that  is  the  truth  of  the  matter. 

Q.  (By  the  Court) :  But  you  did  know  that 
there  had  been  a  trust  agreement  discussed  and 
that  there  was  one  in  existence,  and  that  Mr.  Pas- 
quinelli was  to  be  the  trustee? 

A.  (By  the  Witness)  :  Yes,  sir.  But  I  don't 
know  Vv'hether  I  learned  that  before  we  got  the  note 
or  right  after.  It  was  all  right  in  that  close  period 
of  time. 

But  I  can't  truthfully  tell  you  if  it  was  right 
before  or  just  after  or  just  when  it  was. 

Mr.  Shapro:    You  may  cross  examine. 

The  Court:  Do  you  want  to  get  Mr.  Abrott  at 
4 :15  ?  You  can't  finish  with  this  witness  today. 

Mr.  Jacobs :    Xo,  it  is  impossible. 

The  Court:  All  right.  Now  how  do  we  stand  on 
time  ? 

Mr.  Shapro:  I  think  when  the  subject  of  such 
rebuttal  as  the  plainti:^  may  have  when  this  wit- 
ness is  finished,  the  [529]  defendants  will  be 
through. 

Mr.  Jacobs:  I  can  say  that  there  will  be  mighty 
little,  if  any,  rebuttal. 

The  Court:  In  other  words  we  will  finish  to- 
morrow morning. 

Mr.  Shapro :    Maybe  tomorrow  morning. 
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Mr.  Jacobs:  We  can  argue  this  case  and  com- 
plete it  with  the  argument  tomorrow,  I  think,  with- 
out any  doubt  if  your  Honor  is  willing  to  hear 
argument. 

The  Court:  All  right  then.  Until  tomorrow 
morning  at  ten  o'clock. 

(Thereupon  this  hearing  was  adjourned  until 
10:00  o'clock  a.m.  of  Tuesday,  November  29, 
1955.)  [530] 

Tuesday,  November  29,  1955 
10:00  A.M. 
Mr.  C.  PI.  Jacobs:    I  now  have  the  exhibits  that 
I  mentioned  yesterday,  if  your  Honor  please,  and 
they,  each  of  these  in  this  group  of  copies  of  the 
Referee's  Register  is  separately  certified. 
The  Court :    Is  what  ? 
Mr.  C.  H.  Jacobs :    Is  separately  certified. 
The  Court:    All  right. 

Mr.  C.  H.  Jacobs:     So  that  I  will  simply  offer 
them  as  plaintiff's  next  in  order. 
The  Court:    All  right.  Exhibit  20. 

(Whereupon  the  group  of  minute  book  en- 
tries in  matter  Bankrupt  No.  43322,  George  F. 
Elliff,  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  20.) 
Mr.  C.  H.  Jacobs :    I  might  mention  to  the  Court 
that  I — I  call  the  Court's  attention  to  the  fact  that 
thev  show  onlv  12  hearings  here  in  this  District. 
The  hearings,  as  your  Honor  will  observe,  in  sev- 
eral instances,  concluded  in  both  examinations  and 
proceedings  relevant  to  the  Lannin  claim,  so  that 
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I  was  required  to  attend  here  in  this  District  on 
only  12  occasions  where  I  thought  that  I  attended 
on  14.  These  do  not  naturally  cover  the  Los  An- 
geles hearings. 

Now,  in  this  list  of  claims,  which  I  have  also 
[531A]  received  certified  by  Judge  Abrott,  I  find 
an  error  in  respect  of  the  claim  of  Pearl  K.  Lan- 
nin,  which  I  have  examined  and  which  is  actually 
in  amount  approximating  16,000  odd  hundred  dol- 
lars. 

Mr.  Shapro :    It  should  be  $16,784.98. 

Mr.  C.  H.  Jacobs:  $16,784.98.  I  think  we  can 
stipulate  to  that. 

Mr.  Shapro:  Yes.  It  is  a  tyx)ographical  error, 
your  Honor. 

Mr.  C.  H.  Jacobs:  We  will  offer  it  subject  to 
that  correction. 

The  Court:    That  is  a  list  of  claims? 

Mr.  C.  H.  Jacobs:     Yes,  your  Honor. 

The  Court:     Exhibit  21. 

(List    of    claims    received    in    evidence    and 
marked  Plaintiff's  No.  21.) 

The  Court:  While  we  are  on  the  question  of 
claims,  not  being  familiar  with  bankruptcy  pro- 
cedure as  you  gentlemen  are,  you  say  that  the  time 
expired  normally  for  filing  of  claim  by  Twin  City 
but  there  was  some  possibility  of  that  being  ex- 
tended. To  what  were  you  referring? 

Mr.  C.  H.  Jacobs:  It  has  reference  to  the  same 
section  that  Mr.  Shajoro  mentioned. 

Mr.  Shapro:    57 (n). 

Mr.  C.  H.  Jacobs:    57 (n).  [532] 
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Mr.  Shapro:    May  I  read  it  to  your  Honor? 

The  Court:    Yes. 

Mr.  Shapro  (Reading) : 

* 'Except  as  otherwise  provided  in  this  title,  all 
claims  provable  under  this  title,  including  all  claims 
of  the  United  States  and  of  any  State  or  subdivi- 
sion thereof,  shall  be  proved  and  filed  in  the  man- 
ner provided  in  this  section.  Claims  which  are  not 
filed  "v\ithin  six  months  after  the  first  date  set  for 
the  first  meeting  of  creditors  shall  not  be  allowed: 
provided,  however,  that  the  Court  may,  upon  appli- 
cation before  the  expiration  of  such  period  and  for 
cause  shown,  grant  a  reasonable  fixed  extension  of 
time  for  the  filing  of  claims  by  the  United  States 
or  any  State  or  subdivision  thereof:  provided  fur- 
ther that,  except  in  joroceedings  under  Chapters  10, 
11,  12  and  13  of  this  title,  the  right  of  infants  and 
insane  persons  without  guardians,  without  notice 
of  the  bankruptcy  proceedings,  may  continue  six 
months  longer." 

Then  this  is  the  part  that  comes  in: 

''And  provided  further  that  a  claim  arising  in 
favor  of  a  person  by  reason  of  the  recovery  by  the 
trustee  from  such  person  of  money  or  property, 
[533]  or  the  avoidance  by  the  trustee  of  a  lien 
held  by  such  person,  may  be  filed  with  30  days  from 
the  date  of  such  recovery  or  avoidance,  but  if  the 
recovery  is  by  way  of  a  proceeding  in  which  a  final 
judgment  has  been  entered,  against  such  person, 
the  claim  shall  not  be  allowed  if  the  money  is  not 
paid  or  the  property  is  not  delivered  to  the  trustee 
Avithin  30  davs  from  the  date  of  the  rendering  of 


55G  Balpli  E.  Williams,  et  al.  vs. 

such  filial  judgment,  or  within  such  further  time 
as  the  Court  may  allow." 

That  is  the  provision  to  which  we  were  address- 
ing ourselves  as  an  exception. 

The  Court:  In  this  proceeding,  if  there  was  a 
recovery  against  T^vin  City  or  setting  aside 

Mr.  C.  H.  Jacobs:    Setting  aside 

Mr.  Shapro:  Under  that  section,  I  would  say 
to  your  Honor,  that  it  would  a|3pear — I  mean  it 
appears  to  me  that  if  there  were  recovery  in  this 
action  in  favor  of  the  trustee  on  a  money  basis, 
that  the  T\\iTi  City  would  still  he  in  a  position 
within  30  days  of  the  judgment  becoming  final,  and 
if  the  judgment  were  paid  within  30  days,  to  file 
a  claim  for  it. 

The  Court:    I  see. 

Mr.  C.  H.  Jacobs :  That  is,  if  your  Honor  found 
they  had  any  claim  against  the  bankrupt  at  all  on 
this  note.  [534] 

The  Court :    I  see. 

Mrs.  C.  H.  Jacobs:  AVliich  is  a  matter  that  we 
will  cover  in  our  argmnent. 

The  Court:    Very  well. 

JOHX  ^Y.  HUNTER 
resumed,  previously  sworn. 

Cross  Examination 
Q.     (By  Mr.  C.  H.  Jacobs) :     Mr.  Ramsay,  you 
told  us  yesterday  that  in  a  conversation  with  Mr. 
Elliif,  which  took  x>lace,  I  believe,  on  May  the  3rd 
of  1954: 
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Mr.  Shapro:     '53. 

Q.     (By  Mr.  C.  H.  Jacobs)  :    of  1953— thank 

you,  Mr.  Shapro — the  matter  of  his  real  property 
on  Mount  Hamilton  was  discussed.  Am  I  right 
about  that? 

The  Witness:  Your  Honor,  my  name  is  Hunter. 
I  don't  know  whether  he  wants  to  ask  Ramsay. 

Q.  (By  Mr.  C.  H.  Jacobs) :  Mr.  Hunter— I  beg 
your  pardon.  Thank  you. 

A.  I  looked  at  the  statement  and  started  to  men- 
tion one  of  those  two  pieces  of  property  by  name, 
and  then  I  corrected  myself  and  said  we  discussed 
the  property  l^ut  I  couldn't  be  positive  just  which 
piece  it  was.  We  discussed  his  property  values  and 
he  said  he  thought  they  were  worth  that  much  or 
more.  That  was  my  statement. 

Q.  Now,  you  asked  him  at  that  time,  I  assume, 
whether  he  [535]  owned  that  property  free  and 
clear  of  liens,  did  you  not? 

A.     I  would  certainly  think  I  did,  Mr.  Jacobs. 

Q.    Didn't  he  tell  you  that  it  was  encumbered? 

A.  If  I  asked  him,  he  certainly  didn't,  because 
the  only  thing  that  we  discussed — we  discussed  the 
statement  and  I  made  the  statement  to  the  effect 
that  I  didn't  think  there  was  any  value  —  the 
$9,000.00  asset— I  believe  it  was  $9,000.00— it  shows 
in  that  statement — of  his  Coast  Range  stock. 

Q.  Mr.  Hunter,  you  say  that  you  are  certain  he 
didn't  if  you  asked  him.  You  imply  you  are  not 
certain  whether  you  asked  him  or  not.   Can  you 
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search  your  memory  and  give  us  the  positive  an- 
swer to  that? 

A.  Mr.  Jacobs,  from  that  period  of  time  I  was 
positive  as  anyone  can  be.  I  would  say  that  —  I 
mean,  I  know  that  I  asked  him  about  those  values 
on  that  statement,  yes,  sir. 

Q.  Now,  did  you  make  any  investigation  to  dis- 
cover whether  there  were  liens  of  record  against 
that  property?  A.     No,  sir,  I  did  not. 

Q.     Not  at  all?  A.     None  at  all. 

Q.  You  didn't  cause  Mr.  Ramsay  or  Mr.  Collins 
or  anybody  else  to  look  at  the  official  records  of 
Santa  Clara  County?  A.     No,  sir,  I  did  not. 

Q.  Are  you  quite  positive  that  Mr.  Elliff  did 
not  tell  you  [536]  in  that  connection  that  this  prop- 
erty was  encumbered  by  a  trust  deed  in  favor  of 
his  mother-in-law,  Mrs.  Lannin? 

A.  Mr.  Jacobs,  I  am  very  positive  that  he  did 
not  tell  me  that. 

Q.  And  you  are  equally  positive  that  he  told 
you  it  wasn't  encumbered  at  all  —  was  that  your 
testimony?  A.    Yes,  it  is,  sir. 

Q.  Now,  all  of  this  grew  out  of  this  financial 
statement  that  you  have  referred  to — this  conversa- 
tion about  this  Mount  Hamilton  property — I  mean, 
you  are  positive  now  that  you  had  t]ie  financial 
statement  before  you  at  the  time  you  conducted 
this  conversation  with  Mr.  Elliff? 

A.    Regarding  this  Mount  Hamilton  property? 

Q.    Yes.  A.    Yes,  I  am,  sir. 

Q.    When  you  had  your  conversation  with  Mr. 
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Pasquinelli   regarding   the    responsibility   of   Mrs. 
Lannin,  you  say  you  had  that  conversation  with 
him  by  teleiohone?  A.     That's  right,  sir. 

Q.  And  you  can't  remember  the  date  of  the  con- 
versation? A.     That's  right,  sir. 

Q.  Can  you  remember  whether  it  was  before  or 
after  October  the  6th,  1953? 

A.  No,  I  can't,  but  it  was  in  a  few  days  one 
way  or  the  other.  I  am  sure  that  it  was  before  we 
signed  the  warehouse  releases.  [537] 

Q.  You  don't  recall  whether  it  may  have  been 
after  October  the  8th,  1953? 

A.  I  just  answered  you,  Mr.  Jacobs,  that  I  am 
not  sure  whether  it  was  just  before  or  just  after. 
I  know  it  was  before  we  signed  the  warehouse  re- 
leases. I  signed  them,  I  am  sure  of  that,  Mr.  Jacobs. 

The  Court:  When  did  you  sign  those?  Did  they 
have  any  date  on  them?  Do  you  have  them  here? 

Mr.  Shapro:    Yes,  I  have  them. 

The  Witness:     I  can 

Mr.  Shapro:    May  I  show  this  to  the  witness? 

The  Court:    Yes.  Show  it  to  counsel. 
(Counsel  examining.) 

Q.  (By  Mr.  C.  H.  Jacobs) :  Are  those  docu- 
ments that  Mr.  Shapro  just  handed  you,  the  ware- 
house releases  that  you  just  referred  to? 

A.    Yes,  sir. 

Q.  Now,  they  don't  show,  do  they,  the  date  on 
which  you  personally  signed  them? 

A.  I  don't  knov/  that  they  do.  No.  In  other 
words,  I  don't  know  whether  this  date — actually,  I 
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don't  know  whether  this  date  is  whether  Mr.  EUiff 
signed  them  or  whether  I  signed  them.  I  know  that 
I  signed  them  while  I  was  in  San  Francisco  in  the 
Douglass-Guardian  warehouse  office.  [538] 

Q.  In  the  Douglass-Guardian  warehouse  office. 
Do  you  recall  the  date  when  you  went  there? 

A.  Xo,  I  don't,  but  it  was  shortly  after  we  got 
the  note,  because  I  know  I  turned  the  note  over  to 
the  Canadian  Bank  of  Conmierce. 

Q.  You  got  the  note  from  Mr.  Elliff,  did  you 
not,  about  the  10th  of  October,  or  shortly  after 

Mr.  Shapro:     11th. 

Q.  (By  Mr.  C.  H.  Jacobs) :  The  11th,  or  there- 
abouts? A.     Yes,  sir. 

Q.  So  that  it  would  have  ])een  after  the  11th 
that  you  wen.t  to  San  Francisco.  Did  you  go  the 
next  day,  or  how  long  after  that  did  you  go? 

A.  It  was  right  shortly  after  that.  Mr.  Jacobs, 
because  there  is  a  letter  here  that  I  wrote  from 
San  Francisco  with  a  memo  No.  58  to  Miss  Swan- 
son,  returning  our  copies  of  these  releases. 

Q.  Xow,  did  you  return  those  copies  on  the 
same  dav  on  which  vou  signed  the  orisrinals? 

A.  I  couldn't  be  positive  of  that,  Mr.  Jacobs. 
I  wouldn't  say. 

Q.     Either  the  next  day  or  the 

A.  I  wouldn't  be  positive  of  that.  Certainly 
within  a  few  days.  It  could  have  been  the  same  day. 

Q.  T\"e  can  safely  say  tln^n  that  you  signed  the 
releases  on  [539]  or  about  the  14th,  can  we? 


Twin  City  Company,  et  al.  5G1 

(Testimony  of  John  W.  Hunter.) 

A.  I  Vv^ould  say  give  or  take  a  day  or  two  one 
way  or  the  other. 

Q.     Of  October. 

The  Court:    Why  do  you  say  the  14th? 

Mr.  C.  H.  Jacobs:  Because — I  say  the  14th  be- 
cause that  is  the  date  prior  to  the  date  that  this 
memorandum  that  he  sent  down  to  his  —  to  Miss 
SAvanson  in  Los  Angeles 

The  Court:  The  memorandum  was  dated  the 
15th. 

Mr.  C.  H.  Jacobs :    Yes,  sir. 

Mr.  Shapro:    Yes,  sir. 

Q.  (By  Mr.  C.  H.  Jacobs) :  Now,  does  that 
clarify  your  memory  as  to  when  you  had  this  tele- 
phone conversation  with  Mr.  Pasquinelli  ? 

A.     No,  sir,  not  any  more  than  it  did  before. 

Q.  As  a  matter  of  fact,  Mr.  Hunter,  didn't  you 
get  your  information  regarding  Mrs.  Lannin's  re- 
sponsibility from  Mr.  Ramsay? 

A.     I  got  it  from  both  sources,  Mr.  Jacobs. 

Q.  V/ell,  v/hat  two  sources  do  you  refer  to  now 
in  that  answer? 

A.  From  Mr.  Ramsay  and  from  Mr.  Pasqui- 
nelli. 

Q.    Did  3^ou  get  it  from  any  other  source? 

A.     No,  sir. 

Q.  So  you  didn't  i)ay  attention  to  the  statement 
[540]  of  Mrs.  Lannin's — that  is,  the  financial  state- 
ment of  Mrs.  Lannin — at  all;  is  that  your  testi- 
mony? 
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A.     No;  no,  it  certainly  is  not.  May  I  digress? 

The  Court:  If  you  want  to  explain  your  answer, 
you  may. 

A.  Yes,  sir.  When  Mr.  Ramsay  called  me  and 
told  that  Mr.  Elliff  had  made  the  proposition  to 
get  his  mother-in-la^v,  Mrs.  Lannin,  to  take  care  of 
these  notes,  and  asked  if  it  was  all  right  to  take 
care  of  the  warehouse  receipts  on  the  open  account 
— asked  me  if  it  was  all  right — I  said,  "Yes,  if  Mrs. 
Lannin's  statement  is  all  right,  and  if  her  finan- 
cial worth  is  all  right,"  and  I  had  heard  that  it 
was.  To  what  extent,  I  had  no  knowledge  at  that 
time,  except  hearsay.  Later,  between  the  date  Mr. 
Ramsay  called  me  and  the  time  that  I  signed  the 
warehouse  releases,  I  talked  to  Mr.  Pasquinelli,  and 
he  told  me  that  Mrs.  Lannin  was  certainly  finan- 
cially responsible  and  a  woman  of  considerable 
means. 

In  addition  to  that,  I  feel — well,  I  know  because 
I  rechecked  my  memory  last  night,  to  be  honest 
about  it — that  Mr.  Ramsay  went  to  the  Bank  of 
America.  He  said  the  man  he  talked  to,  Mr. — was 
Mr.  Young 

Q.  (By  Mr.  C.  H.  Jacobs) :  Now  you  are  giv- 
ing us  something  that  Mr.  Ramsey  told  you  he  did, 
are  you? 

A.  Well,  I  know  at  the  time  that  we  had  that 
information  and  I  am  sure,  if  you  will  read  that 
testimony,  I  mentioned  [541]  that  I  thought  we 
had  talked  to  the  bank,  in  that  deposition,  and  then 
when  Mr.  Elliff  brought  the  note  down,  he  had  Mrs, 
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Lannin's  statement  and  I  looked  at  Mrs.  Lannin's 

statement 

Q.     Well,  no^Y A.     And  that 

Q.  We  know  that  you  got  this  information  from 
Mr.  Ramsay  prior  to  October  6,  when  the  note  was 
dated,  is  that  right? 

A.  Xo,  sir,  I  didn't  say  that.  I  can't  tell  you 
just  exactly  whether  it  was  a  day  or  two  before 
the  note  was  actually  signed  or  the  date.  I  will  say 
that  all  our  information,  the  note,  Mrs.  Lannin's 
statement,  Mr.  Ramsey's  statements  to  me,  were  all 
given  to  me  to  satisfy  me  that  Mrs.  Lannin's  guar- 
antee was  good  before  I  signed  the  releases  in  the 
Douglass-Guarandian  warehouse  office. 

Q.  I  see.  But  you  can't  give  us  the  order  in 
which  you  got  this  information? 

A.     No,  sir,  I  can't. 

Q.  You  may  have  got  the  information  from  Mr. 
Pasquinelli  after  you  had  received  the  financial 
statement  from  Mr.  Elliff? 

A.  I  would  doubt  that,  Mr.  Jacobs,  but  it  is 
possible. 

Q.  You  may  have  got  it  even — the  information, 
from  Mr.  Ramsay,  that  you  referred  to,  subsequent 
to  recei^-ing  the  financial  statement? 

A.     That's  possible,  yes.  [542] 

The  Court:  Well,  now,  what  do  you  mean  by 
that,  got  the  information?  What  information  from 
Mr.  Ramsay  ?  What  information  could  you  get  after 
you  got  the  financial  statement? 

A.    Your  Honor,  you  are  asking  me  that? 
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The  Court:    I  am  asking  you,  yes. 

A.  Yes.  I  didn't  know  you  were  talking  to  me. 
I  didn't  know.  I  thought  you  were  talking  to  Mr. 
Jacobs,  sorry. 

We  could  have  gone  to  the  bank  and  verified  it, 
your  Honor,  is  what  I  had  in  mind,  could  have 
gone  to  the  bank.  I  don't  think  we  did.  I  think  I 
got  that  information  before.  The  only  thing  I  will 
say  I  am  positive  of,  and  I  say  it  without  qualifi- 
cation, that  before  we  signed  the  warehouses  re- 
leases— I  signed  it  personally — that  we  had  this 
information  before  us.  That  is  just  prudent  busi- 
ness. 

Q.  (By  Mr.  C.  H.  Jacobs):  When  did  Mr. 
Ramsay  report  to  you  that  the  note  had  been  exe- 
cuted ?  Did  he  ever  do  so  ? 

A.  Well,  I  am  sure  he  did,  but  I  couldn't  tell 
you  the  date. 

Q.  Was  it  before  you  received  the  note  from 
Mr.  Elliff  ? 

A.  I  would  certainly  think  it  was,  but  I  couldn't 
tell  you  for  sure. 

Q.  Didn't  he  at  that  time  give  you  the  report 
that  you  have  referred  to  about  his  investigation 
of  Mrs.  Lannin's  condition?  [543] 

A.  I  would  certainly  think  he  did,  Mr.  Jacobs, 
yes. 

Q.  And  didn't  he  at  that  time  report  the  entire 
transaction  to  you,  everything  that  had  happened 
in  regard  to  this  transaction? 

A.     I  would  certainly  think  he  did.  If  you  have 
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reference — there  was  a  trust  agreement — I  would 
think  he  probably  did.  I  wouldn't  say  yes  or  no. 
I  will  say,  mthout  qualification,  that  the  main  thing 
we  were  interested  in  was  the  note. 

Q.     That  isn't  what  I  asked  you,  Mr.  Hunter. 

A.     I  am  sorry. 

Q.  I  asked  you  whether  he  didn't  report  the 
entire  transaction  to  you  before  you  ever  received 
these  documents  from  Mr.  Elliif . 

Mr.  Shapro:  I  am  going  to  object  to  that,  the 
form  of  the  question,  if  your  Honor  please,  as  call- 
ing for  the  conclusion  of  the  witness. 

The  Court:  I  think  it  does  call  for  the  conclu- 
sion. 

Mr.  C.  H.  Jacobs :    I  will  withdraw  it. 

Q.  What  I  want  to  know  is  what  Mr.  Ramsay 
reported  to  you  when  he  called  you  on  that  occa- 
sion. You  now  remember,  I  take  it,  that  he  did 
call  you? 

A.  Mr.  Jacobs,  that's  been  so  long  ago  I  can't 
tell  you  exactly  what  he  told  me  on  that  telephone 
conversation. 

Q.  Do  you  remember  his  mentioning  the  trust 
agreement?  [544] 

A.  I  can't  say  that  I  do;  I  can't  say  that  I 
don't.  All  I  can  say  is  I  truthfully  don't  remember. 

Q.  Mr.  Hunter,  when  did  you  first  know — when 
did  you  first  hear  of  these  meetings  that  took  place 
on  October  the  6th  and  October  the  8th  ? 

A.    Are  they  the  meetings  with  Mr.  Pasquinelli 
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and  Mr.  O'Connor — are  those  the  meetings  you  re- 
fer to? 

Q.  Yes,  when  did  you  first  hear  they  occurred 
or  were  going  to  occur? 

A.  Frankly,  I  never  heard  about  the  O'Connor 
meeting  until  yesterday.  Now,  the  Pasquinelli  meet- 
ing I  heard  al^out — and  I  heard  about  it  the  time 
it  was  going  on  because  Bill  would  call  me.  At 
least  I  don't  recollect  the  O'Connor  meeting  until 
yesterday.  I  certainly  don't. 

Q.  From  whom  did  you  hear  about  them  the 
first  time?  A.     About  these  meetings? 

Q.     Yes.  A.    Mr.  Ramsay  would  call  me. 

Q.     Did  he  call  you  on  this  occasion? 

A.     On  which  occasion,  sir? 

Q.  In  regard  to  these  meetings,  reporting  about 
these  meetings. 

A.  To  the  best  of  my  recollection,  Mr.  Jacobs, 
Mr.  Ramsay  never  mentioned  having  a  meeting  with 
Mr.  O'Connor.  Now,  he  did  tell  me  that  he  was  at 
a  meeting  with  Mr.  Pasquinelli  [545]  to  draw  up 
the  note,  I  am  sure 

The  Court:     What  was  that? 

A.  He  did  tell  me  he  was  in  some  meetings,  your 
Honor,  with  George,  and  I  don't  know  who  else — 
I  don't  remember  exactly — to  draw  up  the  note  and 
finalize  this  deal  and  that  was  at  the  time  it  was 
being  made. 

Q.  (By  Mr.  C.  H.  Jacobs)  :  You  mentioned  plu- 
rality of  meetings — you  mentioned  more  than  one. 
Did  he  mention  more  than  one  in  this  report? 
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A.  Mr.  Jacobs,  he  didn't  give  me  any  written 
report.  I  said  it  was  a  telephone  conversation.  I'm 
sorry. 

Q.  I  am  referring  to  your  telephone  conversa- 
tion. 

A.  I  don't  know  whether  it  was  one  meeting  or 
more  meetings.  It's  just  been  too  long  ago. 

Q.  Now,  didn't  he,  in  making  that  verbal  report 
to  you  by  telephone,  tell  you  what  had  transpired 
at  this  meeting  or  these  meetings? 

A.  I  would  say  he  certainly  did;  anything  he 
felt  was  important  for  me  to  know. 

Q.  Now,  when  did  you  first  see  this  trust  agree- 
ment ? 

A.  I  don't  know  when  I  first  saw  it.  I  heard 
about  it.  That's  for  sure.  But  to  tell  you  when  I 
first  saw  it,  I  can  tell  you,  if  this  is  the  question 
you  would  like  to  hear  me  say  one  way  or  the 
other 

Q.     Please  give  us  the  facts.  [546] 

A.  All  right.  The  facts  are  that  I  certainly 
didn't  see  it,  Mr.  Jacobs,  until  after  this  deal  was 
completed.  No,  that  I  say  without  qualification. 
Just  when  I  did  see  it  or — I  just  don't  remember. 

Q.  When  you  say  you  didn't  see  it,  don't  you 
really  mean  you  didn't  read  it? 

A.     I  mean  I  didn't  see  it,  Mr.  Jacobs. 

Q.  You  never  saw  the  document  itself  at  all 
until  after  these  warehouse  receipts  had  been  re- 
leased, is  that  your  testimony? 

A.     That's  absolutely  correct. 
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Q.  And  YOU  can't  remember,  am  I  correct, 
whether  Mr.  Eamsay  told  you  before  that  time 
what  was  in  that  document  ? 

A.  He  may  have  and  he  may  not;  I  don't  re- 
member that  he  did,  no,  sir. 

Q.     Now,  he  may  have 

A.  He  may  have.  I  certainly  wouldn't  say,  Mr. 
Jacobs,  he  didn't. 

Q.  When  did  you  first  learn  that  this  October 
transaction  vras  contemplated,  that  Mr.  Elliff  pro- 
posed to  give  you  a  guaranteed  note? 

A.    Mr.  Ramsay  called  me  and  asked  me  about  it. 

0.     I  asked  you  when. 

A.  Oh.  Just  —  I  don't  know  the  dates  again, 
your  Honor.  It  was  after  Mr.  Ramsay  was  down 
there  ^vith  ■Mr.  Elliff  and  [547]  talked  to  him,  and 
then  Mr.  Ramsay  called  me,  and  then  Mr.  Elliff 
called  me,  between — after  Mr.  Ramsay  called  me, 
and  I  think  it  was — well,  it  was  right  at  the  time 
Mr.  Ramsay  was  down,  when  this  whole  thing  was 
down,  in  a  short  period  of  time,  but  tell  you  the 
date,  I  can't  do  it,  except  for  what  I  heard  here 
yesterday. 

Q.  When  did  you  first  hear  that  the  trust  was 
to  be  set  up,  a  trust  of  any  kind  in  connection  with 
this  note? 

A.  Mr.  Jacobs,  I  said  that  Mr.  Ramsay  may 
have  mentioned  it  over  the  telephone,  but  I  can't 
say  that  he  did  or  say  that  he  didn't. 

Q.  Please  distinguish  what  I  am  asking  now 
from  what  I  asked  before. 
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I  am  asking  you  now  when  you  first  heard  that 
any  kind  of  trust  was  to  be  set  up  in  connection 
with  this  note  transaction. 

A.     Is  your  wording  "was  to  be  set  uj)'"? 

Q.    Yes. 

A.  Well,  I  am  sorry,  Mr.  Jacobs,  I  don't  under- 
stand the  difference  between 

Q.     Didn't  you  know  about  it  in  advance? 

A.  I  will  have  to  answer  the  question  to  the 
best  of  my  ability,  and  that  is 

Q.     Do  you 

A.    that  Mr.  Ramsay  might  have  told  me  on 

one  of  these  [548]  telephone  conversations,  but  I 
can't  say  that  he  did  or  say  that  he  didn't. 

Q.  As  a  matter  of  fact,  Mr.  Hunter,  wasn't  that 
your  suggestion,  that  the  trust  be  required? 

A.     Mr.  Jacobs,  absolutely  no. 

Q.  Now,  how  did  you  expect  to  get  paid  on 
this  note? 

A.  We  expected  to  get  paid  by  the  terms  of  the 
note. 

Q.  The  note  itself  independently  of  the  guaran- 
tee? 

A.  No,  sir,  we  certainly  wouldn't  have  taken 
the  note  vv^ithout  the  guarantee. 

Q.  Did  you  have  any  expectation  that  Elliff 
would  be  able  to  pay  that  note  without  the  aid  of 
his  mother-in-law? 

A.  Yes,  I  thought  that  he  had  a  fighting  chance 
if  he  paid  attention  to  business  and  watched  his 
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accounts  receivable  and  sold  people  who  ^vould  pay 

him  promptly. 

Q.     The  last  part  of  that  answer  I  didn't  get. 

The  Court :  ''And  sold  people  who  would  pay  him 
promptly." 

Mr.  C.  H.  Jacobs:    I  see.    Thank  you. 

Q.  Now,  did  3^ou  at  any  time  during  the  negotia- 
tion of  this  Octo])er  transaction  promise  to  continue 
to  sux)ply  Elliff  mth  stock  in  trade? 

A.  Mr.  Jacobs,  I  don't  think  we  promised  him, 
no.  If  you  want  to  qualify  that  word  "promise," 
it  might  have  ])een  discussed.  But  promises,  I 
don't  think  we  promised  anybody  anything  because 
it  all  would  depend  on  whether  or  not  they  [549] 
paid  their  bills  and  lived  up  to  their  agreements. 

Q.  Well,  did  you  consider  at  the  time  of  this 
October  transaction  that  Mr.  Elliff  had  paid  his 
bills  and  lived  up  to  his  agreements  with  you*? 

A.     No,  sir,  I  did  not. 

Q.  Well,  am  I  correct  in  inferring  that  you  had 
no  intention  of  continuing  to  supply  Mr.  Elliff  with 
stock  in  trade  ?  A.     No,  sir,  you  are  not. 

Q.     Correct  me  then.  To  Avhat  extent  am  I  wrong  ? 

A.  This  would  api)ly — I  am  just  speaking  from 
our  general  practice,  not  just  specifically  what 
might  have  happened  right  there,  because  I  don't 
know  anything  happened  or  not — Is  that  what  you 
want  me  to  tell  you? 

Q.  No.  I  want  you  to  tell  me  what  you  in- 
tended to  do,  if  anything,  about  supplying  Mr.  Elliff 
with  stock  in  trade. 
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Mr.  Sliapro:    This  is  after  October? 

Q.  (By  Mr.  C.  H.  Jacobs) :  That  is  what  you 
intended  during  this  October  transaction,  during 
the  negotiation  of  it,  to  do  after  it  had  been  con- 
summated % 

A.  Well,  we  intended  to  continue  to  help  him 
if  he  showed  that  he  was  worthy  of  our  help  and  if 
he  could  pay  his  bills  and  was  paying  attention  to 
business,  why,  naturally  we  would  like  to  sell  him 
anything  just  like  we  would  anybody  else. 

Q.  At  the  time  of  this  October  transaction,  you 
didn't  consider,  did  you,  that  he  was  in  a  position 
to  pay  his  bill?  [550] 

A.  No — wait  now — felt  that  he  was  able  to  pay 
the  IdIIIs  that  he  had  now,  but  I  didn't  know  what 
he  would  do  in  conducting  his  business  in  the 
future,  Mr.  Jacobs.  I  couldn't  say  that.  That's 
what  I  mean  when  I  say  it  is  what  his  position  is 
and  what  he  does  in  the  future.  At  that  time,  I  do 
feel  that  if  he  liquidated  everything  he  had,  he 
could  have  paid  everybody  off  that  we  knew  about. 

Q.  Mr.  Hunter,  is  it  your  testimony  that  you  had 
no  knowledge  that  he  owed  anybody  outside  of  the 
business  creditors  that  he  had?  I  am  referring  to 
the  time  of  this  October  transaction. 

A.  That  is  true,  except  the  people  that  showed 
on  that  statement.  And,  to  be  perfectly  honest  with 
you,  at  that  time  I  had  even  forgotten  about  those, 
too.  They  had  been  a  very  small  amount;  I  think 
something  like  $5,000.00,  but  I'm  not  sure. 

Q.     Now,  you  knew  at  that  time,  did  you  not,  Mr. 
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Hunter  that  he  had  suffered  a  financial  loss  in  con- 
nection with  the   Coast  Range   Lumber   Company 
business  ?        A.     Yes,  sir.  Mr.  Elliff  told  me  he  had. 

Q.  And  you  knew  that  he  was  indebted  to  banks 
and  otherwise  in  connection  Y\dth  the  closing  of 
that  business,  did  you  not? 

A.  No,  sir,  I  did  not.  In  fact,  he  told  me  to  the 
contrary. 

Q.     He  did.    When  did  he  tell  you  that? 

A.  He  told  me  that  Coast  Range  deal,  he  had 
written  it  olf  [551]  and  it  was  paid  for  and  he  was 
away  from  it. 

Q.     Well,  now,  did  he  say  how  it  was  paid  for  ? 

A.     No,  sir. 

Q.     And  you  didn't  enquire? 

A.  No,  sir.  In  fact,  one  of  his  other  former  part- 
ners told  me  they  had  a  loss  up  there,  too.  Mr. 
Pasquinelli  told  me  they  had  a  loss  up  there  and 
he  had  written  it  off  to  experience,  too. 

Q.  Did  anybody  tell  you  that  Mr.  Elliff  had  paid 
all  of  his  obligations  in  cash  in  connection — all  his 
obligations  in  connection  with  the  Coast  Range 
Lumber  Company  closing? 

A.     No,  sir,  no  one  did. 

Q.     And  you  didn't  enquire? 

A.     No,  sir,  I  didn't. 

Q.  I  think  you  said  that  Mr.  Pasquinelli  had 
been  a  friend  of  yours  for  some  years. 

A.  The  first  time  I  met  Mr.  Pasquinelli  was  at 
our  meeting  in  the  Fairmont  Hotel.  That  has  been 
the  length  of  time  I  have  known  Mr.  Pasquinelli. 
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Q.     You  had  high  regard  for  the  gentleman"? 

A.     Y^es,  sir. 

Q.  I  am  referring  now  again  to  the  time  of  this 
October  transaction.  A.     Yes,  sir. 

Q.  Aiid  you  never  asked  Mr.  Pasquinelli  whether 
Mr.  Elliff  [552]  was  indebted  to  anybody  on  ac- 
count of  the  closing  of  the  Coast  Range  Lumber 
Company's  lousiness  ? 

A.  I  certainly  did  not.  It  wasn't  a  very  pleas- 
ant su])ject  with  Mr.  Pasquinelli  and  he  didn't 
discuss  it  very  much. 

Q.  You  knew  that  Mr.  Pasquinelli  had  been  an 
associate  of  Mr.  Elliff's  in  that  transaction,  in  that 
business,  did  you  not  ?  A.     Yes,  sir,  I  did. 

Q.  You  knew,  did  you  not,  that  all  of  the  capital 
of  that  business  had  been  borrowed  from  these  four 
associates,  Mr.  Pasquinelli  and  Mr.  Elliff,  and  Mr. 
Solomon,  I  l^elieve  it  was,  and  Mr.  Charles  Lannin? 

A.  I  didn't  know  whether  it  was  borrowed,  Mr. 
Jacobs,  or  they  put  it  in.    I  didn't  know  that,  no. 

Q.  You  knew  it  might  have  been  all  borrowed; 
you  didn't  know  vdiether  it  was  or  not? 

A.     I  did  not  know. 

Q.     You  never  asked?  A.     I  did  not. 

Q.  Now,  then,  you  also  knew,  did  you  not,  that 
the  account  of  Mr.  Elliff  in  partnership  with  Mr. 
Hodes,  the  account  iDetween  that  partnership  and 
your  company,  had  never  been  current,  it  never 
had  paid  the  debts  on  time — I  mean,  the  bills  to 
you  on  time — you  knew  that,  didn't  you?  You  were 
the  credit  manager,  I  believe  you  told  me.  [553] 
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A.     At  what  period  are  you  asking  this  about? 

Q.  I  am  talking  now  about  the  experience  that 
your  company  had  had  with  the  Abbott  Lane  part- 
nership. 

A.  Well,  my  answer  to  that,  yes,  I  knew  that 
they  were  slow  x>aying.  But  we  got  every  dime 
from  them. 

Q.  You  say  you  knew  you  had  gotten  every 
dime  from  them?  A.     Well,  I  say  every  dime. 

Q.     Are  you  sure  that 

A.  It  vvas  very  close.  I  think  it  was  a  few  dol- 
lars one  way  or  the  other.  I  knew  that  they  had 
gone  along  and  paid  something  on  account. 

Q.  What  I  am  showing  you  now,  Mr.  Hunter,  is 
Plaintiff's  Exhibit  12,  which  is  a  photostat  of  your 
own  ledger  account — that  is,  of  your  company — with 
Abbott  Lane;  and  Plaintiff's  Exhibit  No.  4,  which 
is  the  ledger  accoimt  of  your  company  vdth  Pine 
Supply  Company.  You  kept  track  of  those  ac- 
counts, did  you  not,  as  the  items  accrued  upon  them  ? 

A.  I  never  go  to  the  actual  accounts  them- 
selves. I  do  none  of  the  posting  or  any  of  that. 
Every  Friday — No,  it's  not  done  at  my  authoriza- 
tion, either.  It's  done  automatically  by  the  book- 
keeping department.  Every  Friday  I  get  a  list  of 
all  of  our  accounts  receivable,  aged,  and  the  amount 
due  us.  That  is  every  Friday  of  every  week.  That 
is  as  far  as  I  know  about  the  records. 

Q.  And  when  you  get  your  statement  regarding 
the  amounts  due,  [554]  you  also  get  on  that  same 
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statement  an  indication  of  how  long  those  amounts 

have  been  due  you,  don't  you? 

A.     That's  correct. 

Q.  Now  and  again  you  do  examine  these  records, 
do  you  not,  such  as  this  ledger  account,  ledger  ac- 
counts of  Abbott  Lane  and  Pine  Supply  9 

A.     Mr.  Jacobs,  I  do  not. 

Q.     You  never  do?  A.     That's  correct. 

Q.  You  rely  on  your  bookkeeper  to  make  tran- 
scripts from  them,  summarize — summaries  from 
them  and  give  them  to  you? 

A.  Yes,  sir.  Not  only  for  this  business  but 
other  businesses. 

Q.  Did  you  not  know  also  at  the  time  of  tliis 
October  transaction  that  Pine  Supply  Company  ac- 
count had  never  been  current? 

A.  I  knew  it  was  always  slow.  I  wouldn't  say 
it  never  reached  a  current  point  but  I  knew  it  had 
always  been  slow.  I  was  very  well  aware  of  that, 
Mr.  Jacobs,  yes,  sir. 

Q.  You  also  knew  that  you  were  holding  three 
dishonored  checks,  did  you  not,  that  had  been  given 
to  you  and  credited  on  the  open  account  but  never 
paid  ? 

A.  I  knew  that  we  had  checks  that  were  re- 
turned from  this — ^that  Pine  Supply  had  given  us, 
that  had  gone  to  the  bank  and  bounced.  Some  of 
them  we  returned  back  and  so  they  got  back.  Now, 
just  what  they  were  at  that  date,  I  wasn't  absolutely 
aware,  but  I  knew  we  had  some  that  were  refused 
at  the  bank.  [555] 
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Q.  Wasn't  it  hy  your  instructions  that  these 
notices  of  x>rotest  that  comprise  Plaintiff's  Exhibit 
16  were  given  1  A.     I  beg  your  pardon? 

Q.  Wasn't  it  by  your  instructions  that  these 
notices  of  protest  were  given? 

A.     Were  given  to  whom? 

Q.     Given  to  Mr.  Elliif,  among  others. 

A.  No,  sir,  we  got  these  back  from  the  banlv 
just  automatically.  I  had  never  seen  one  before 
until  the  bank  had  sent  it  back  to  us.  We  gave 
them  no  instructions  whatsoever. 

Q.     What  ])ank  are  you  referring  to? 

A.  The  Canadian  Bank  of  Connnerce  of  San 
Francisco. 

Q.  Well,  you  received  copies  of  the  notices  that 
vv^ere  given,  did  you  not?  A.     Yes,  sir. 

Q.  And  you  personally  saw  those  notices,  didn't 
you?  A.     Yes,  sir. 

Q.  And  you  received  those  notices,  didn't  you, 
prior  to  this  October  transaction?        A.     Yes,  sir. 

Q.  So  that  you  knew,  didn't  you,  that  the  six 
checks  had  gone  to  protest? 

A.  Yes,  sir,  I  knew  at  one  time.  I  didn't  know 
just  how  many  there  were  at  that  particular  time. 

Q.  Didn't  you  have  that  in  mind  in  this  connec- 
tion with  [556]  this  October  transaction? 

A.  Didn't  I  have  in  mind  these  checks  were 
refused  from  time  to  time? 

Q.    Yes.  A.     Yes,  I  certainly  did. 

Q.     That  they  had  gone  to  protest  ?  A.    Yes. 
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Q.  And  did  you  not  telephone  Mr.  Elliff  in  con- 
nection with  these  i^rotested  checks'? 

A.     Yes,  sir,  I  did. 

Q.  And  didn't  you  tell  Mr.  Elliff  that  he  would 
have  to  make  them  good  or  else? 

A.  Or  else  we  would  stop  selling  him  lumber,  if 
that  is  what  you  mean,  yes,  sir. 

Q.  And  you  did  order  the  deliveries  of  lumber 
stopped  in  August,  did  you  not,  of  1953? 

A.  I  can't  say  that  I  did  or  didn't.  I  wouldn't 
l3e  positive  of  that.  If  anybody  ordered  them 
stopped,  I  didn't,  Mr.  Jacobs. 

Q.  Well,  now,  I  call  your  attention  to  the  de- 
liveries shown  by  the  invoices  entered  on  this  Ex- 
hil^it  4,  which  is  the  Pine  Supply  open  account,  and 
ask  you  whether  that  doesn't  refresh  your  recollec- 
tion as  to  what  deliveries  were  stopped. 

A.  Yes,  it  certainly  does.  If  it  doesn't  show  on 
this  [557]  sheet,  vrhy,  we  didn't  make  any  deliv- 
eries. But  I  think  there  was  one  delivery  or  two 
deliveries  after  that.     Wasn't  there? 

0.     Beg  your  pardon? 

A.  Wasn't  there  one  or  two  deliveries  after  this, 
after  the  October  transaction? 

Q.  Well,  look  at  the  statement — I  mean,  look  at 
the  ledger. 

The  Court:  There  were  some  deliveries.  Let's 
try  to  move  along.  Weren't  there  deliveries  in  No- 
vember ? 

Mr.  C.  H.  Jacobs:    There  were  some  in  Novem- 


578  Balpli  E.  ViiUiams,  ct  al.  vs. 

(Testimony  of  John  TT.  Hunter.) 

ber   after   this   transaction.      I    am   talking   about 

prior. 

The  Court:     Yes. 

Mr.  C.  H.  Jacobs:    Yes. 

Q.  Mr.  Hmiter,  you  never  did  deliver  any  of 
these  three  checks  which  were  still  held  by  you  at 
the  time  of  the  October  transactions,  you  never 
delivered  any  of  those  to  Mr.  Elliff  later,  did  you? 

A.  No,  sir,  I  didn't.  I  might  add,  if  I  may — it 
will  help  clarify  that 

Q.     You  can  explain  your  answer  if  you  want  to. 

A.  Those  three  checks  that  you  now  have  here 
were  found  in  this  same  folder,  your  Honor,  as  I 
referred  to  yesterday.  They  were  in  the  bottom 
drawer  of  my  own  desk  and  not  where  they  should 
have  been. 

Q.  They  were  still  held  by  T^vin  City  Company, 
the  old  firm,  [558]  were  they  not? 

A.  TVell,  the  old  or  the  new,  it's  just  in  the 
office. 

Q.  They  were  never  mentioned  in  comiection 
with  the  reorganization ;  they  were  still  held  by  the 
old  firm  at  the  time  when  this  suit  began,  were  they  ? 

A.  Our  accounting  firm  came  in  and  made  all 
those  book  transcripts.  I  heard  Miss  Swanson  say 
that  account  was  transferred  over.  I  am  sorry, 
that's  the  best  answer  I  can  give  you  on  that. 

Q.  In  other  words,  all  that  you  have  to  give  us 
on  that  su])ject  is  what  Miss  Swanson  said? 

A.  That's  right,  because  our  accomitants  handled 
the  transfer  of  the  records  and  so  forth,  like  that. 
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I  don't  go  into  the  books,  Mr.  Jacobs,  I  am  sorry,  I 

just  don't  do  it. 

Q.  All  right.  Now,  at  the  time  of  the  October 
transaction  did  you  have  a  report,  either  verl^ally 
or  in  writing,  from  Mr.  Ramsay,  regarding  the  con- 
dition of  the  financial  affairs  of  Pine  Supply  Com- 
pany? A.     Verbally,  yes. 

Q.  And  when  did  you  get  that,  how  long  before 
this  October  transaction'?  A.     Just  before. 

Q.  Just  before.  In  other  words,  late  in  Sep- 
tember, or  very  early  in  October  and  prior  to  Octo- 
ber 6th? 

A.  It  was  when  Mr.  Ramsay  was  down  there 
checking  those  [559]  records,  when  I  was  checking 
that  record  the  latter  part  of  September  or  October, 
I'm  not  sure. 

Q.     Where  Vv^ere  you  when  you  got  it? 

A.     I  was  in  Los  Angeles. 

Q.     I  see.    You  got  it  by  telephone,  is  that  right  ? 

A.  That's  right.  He  might  have  confirmed  it  by 
memo,  I  don't  know  that  he  did  or  didn't. 

Q.  Have  you  looked  in  your  records  to  see 
whether  you  have  any  memo  of  that  nature  ? 

A.     I  looked  in  a  Pine  Suj^ply  file. 

Q.     You  don't  find  any?       A.    No,  sir,  we  didn't. 

Q.  And  didn't  he  report  to  you  that  the  Pine 
Supply  Company  affairs  looked  to  him  very  shaky? 

A.     No,  he  didn't. 

Q.  He  didn't.  Did  he  say  they  looked  very 
promising  ? 

A.     He  gave  me  the  facts  and  I  drew  my  own 
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conclusions  on  it.  I  draw  my  own  conclusions  on 

the  credit  of  companies.    That's  my  department. 

Q.  I  see.  So  he  didn't  express  any  opinions,  but 
he  just  gave  you  information  that  he  had  gotten  off 
the  books,  is  that  right? 

A.  I  wouldn't  say  he  didn't  express  an  ox)inion, 
Mr.  Jacobs.    I  don't  know  whether  he  did  or  didn't. 

Q.  You  don't  remember  that  conversation  very 
well,  I  take  [560]  it. 

A.  Yes,  I  certainly  remem])er  what  he  told  me 
about  the  accomits. 

Q.     Well,  let's  hear  what  he  told  you. 

A.     Well,  he  told  me 

Q.     As  you  remember. 

A.  He  told  me  tliat  the  accounts  receivable  plus 
the  warehouse  account  was  certainly  a  great  deal 
greater  than  the  money  owed  us. 

Q.     Did  he  tell  you  how  much? 

A.  Yes,  he  did,  and  I  can  quote  the  facts  quoted 
in  court;  but  if  I  hadn't  heard  him,  I  doubt  if  I 
could.  And  I  checked  into  it  to  find  out  what  they 
were.  In  fact,  I  have  them  on  a  ]3iece  of  i)aper 
here  in  my 

Q.  You  got  them  from  subsequent  testimony  by 
Mr.  Ramsay,  is  that  it? 

A.  Y7ell — and  looking  at  the  records,  what  was 
owed  us  and  what  the  testimony  was  and  so  forth. 
I  mean,  if  you  had  met  me  on  the  street  after  we 
had  gotten  the  note,  I  probably — shortly  after  I 
got  the  note,  I  couldn't  have  told  you. 

Q.    Now,   between  May   15   and   September  18, 
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1953,  Mr.  Hunter,  you  wrote  Mr.  Elliff  a  number 

of  letters,  did  you  nof?  A.     Yes,  sir. 

Q.     Regarding  the  state  of  his  accomit^ 

A.     Yes,  sir.  [561] 

Q.  And  what  he  ought  to  do  to  improve  the 
posture  of  his  affairs'?  A.     I  think  I  did,  yes. 

Q.  Will  you  examine  this  group  of  letters  which 
constitutes  Plaintiff's  Exhibit  3  and  just  tell  us 
whether  you  recognize  those  letters  as  letters  which 
you  wrote  to  Mr.  Elliff '^ 

A.  Well,  without  taking  the  time  to  read  them, 
I  see  they  are  on  our  stationery  and 

Q.  And  bear  what  purports  to  be  your  signa- 
ture ? 

A.  I  signed  them  all  except  those  initialed 
"D.R."  which  I  let  the  secretary  do,  which  is  Denny 
Ramsay. 

Q.  If  you  have  any  doubts  about  any  of  them, 
would  you  express  it? 

A.  I  don't  have  any  doubts  about  them,  Mr. 
Jacobs. 

Q.     Let  the  letters  sioeak  for  themselves. 

Now,  Mr.  Hunter,  you  told  us  that  in  conversa- 
tion with  Mr.  Elliff  on  May  3,  1954,  you  were  rely- 
ing largely  on  his  personal  financial  statement  that 
you  have  identified. 

A.     Mr.  Jacobs,  I  don't  believe  I  said  that. 

Q.  I  understood  you  to.  If  I  am  wrong,  why, 
correct  me. 

A.  I  had  Mr.  Elliff's  statement  and  also  the 
other   statement   on   Pine   Supply,   signed   by  Mr. 
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Hodes.    In  addition  to  that,  I  did  rely  on  George's 

past  performance  and  honesty.    I  did  say  that. 

Q.  Did  you  ever  make  any  investigation  for  the 
purpose  of  [562]  verifying  the  items  contained  in 
this  financial  statement,  Defendants'  Exhibit  I  ? 

A.  Nothing:  further  than  mv  conversation  with 
Mr.  Elliff. 

Q.  Did  you  continue  to  rely  on  this  statement 
after  that  interview  on  May  the  3rd,  1953? 

A.  After  this  thing  got  to  going,  and  the  ac- 
comits  were  1)eing  x:)aid  slowly,  we  continually  asked 
for  a  new  statement  on  Pine  Supply,  which  we 
never  received. 

Q.  You  also  asked  for  a  joersonal  statement  of 
Mr.  Ellife,  did  you  not? 

A.  I  don't  think  so.  Xow,  the  letters  may  say 
that,  but  I  think  when  I  say  "for  your  statement," 
I  am  talking  about  his  Pine  Supply  statement. 

Q.  Would  you  like  to  take  a  look  at  these  letters 
and  note  the  references  that  they  make  to  his  fur- 
nishing a  personal  financial  statement? 

A.  Well,  if  I  did,  I  did.  I  say  I  don't  remember 
it  now.    If  it  is  in  this  letter 

Q.     I  tliought  that  might  recall  it  to  your  mind. 

A.  If  it  is  in  the  letter,  I  said  it,  ^Ir.  Jacobs. 
Which  letter  is  it  in?    May  I  see  it  myself? 

Q.     There  are  three  of  them. 

A.     Where  I  ask  for  personal  financial 

Q.     There  are  three  of  them  that  I  find. 

A.     Where  I  say  "personal"?   [563] 

Q.    Yes. 
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A.    Would  you  mind  showing  it  to  me,  please  ? 

Q.     No.    Here's  the  first  one,  May  28,  1953. 

A.  (Reading)  "For  your  information,  I  will 
be  in  San  Francisco  on  Monday  and  Wednesday  of 
next  week.  I  hope  that  this  time  I  will  be  able 
to  see  you  and  discuss  your  present  financial  condi- 
tion." 

That  doesn't  say  *' personal."  It  says,  ''your 
present  financial  condition." 

Oh,  yes.    Then  it  goes  on  to  say : 

"*  *  *  a  current  personal  and  company  financial 
report  *   *   *" 

Q.  "If  HiVC  has  not  asked  you  to  please  pre- 
pare a  current  personal  and  company  financial  re- 
port *  *  *"  A.     That's  right. 

Q.     That  was  on  May  28th'? 

A.     All  right.  Let's  see  if  there  are  any  more. 

Q.    Here,  you  have  on  June  5,  1953 

A.     That's  right.    That's  right. 

Q.     Then  we  have  on  Jime  17,  1953 

A.     You're  correct,  Mr.  Jacobs,  yes. 

Q.  Although  you  never  got  that  from  him,  that 
personal   financial   statement 

A.     Or  the  company. 

Q.  or  the  financial  statement  of  Pine  Sup- 
ply Company  [564]  all  that  you  investigated  were 
the  affairs  of  Pine  Supply  Comi^any,  am  I  correct 
in  that  statement? 

A.  I  wish  you  would  repeat  yourself  and  make 
it  more  specific. 

Q.    You  told  Mr.  Ramsay,  as  I  imderstand  it — 
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lie  went  in  accordance  Avith  your  instructions,  didn't 
he,  to  make  this  audit  of  the  accounts  of  Pine  Suid- 
ply  Company?  A.     That's  right,  sir. 

Q.  But  you  didn't  instruct  him  to  make  any 
inquiry  into  the  personal  financial  affairs  of  Mr. 
Elliff? 

A.  That's  correct,  sir.  Mr.  Elliff  didn't  owe  us 
any  money.  His  company  owed  us  money,  and 
that  is  what  vre  were  prunarily  interested  in,  in 
seeing  how  his  financial  i)osition  of  his  company 
stood. 

Q.  Xow,  Mr.  Hunter,  weren't  you  aware  that 
Mr.  Eiliff,  at  the  time  we  are  talking  about  now, 
which  is  the  October  transaction,  weren't  you  aware 
that  ]^Ir.  Ellifi  was  the  sole  proprietor  of  this  com- 
pany? A.     Yes,  sir,  I  was. 

Q.  And  weren't  you  aware  that  if  the  company 
owed  you  any  money,  Mr.  Eiliff  personally  owed  it 
to  you?  A.     Yes,  sir,  I  was. 

Q.  And  jQt  the  fact  is  that  you  never  made  any 
inquiry  at  all  into  personal  affairs  extraneous  to 
the  business  of  this  company?  [565] 

A.  That's  correct.  I  thought  if  we  had  the  in- 
formation on  this  company  that  we  would  have  the 
information  pretty  well  on  him,  too. 

Q.  I  am  inferring  from  what  you  just  said — 
correct  me  if  I  am  wrong — that  you  felt  that  he 
probably  didn't  ov;e  an}i:hing  and  probably  didn't 
have  anything  of  any  consequence  outside  of  the 
liabilities  that  he  owed  and  the  assets  that  he  had 
in  this  company. 
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A.  No,  I  didn't  say  that,  Mr.  Jacobs.  What  I 
meant 

Q.     I  know  you  didn't  say  it.     I  am 

A.  I  didn't  mean  to  infer  it.  Does  that  an- 
swer your  question? 

Q.  I  see.  Well  now,  tell  us  what  you  did  have 
in  mind  about  his  personal  assets  and  lia]:)ilities,  if 
any. 

A.  I  didn't  have  too  much  in  mind  excex)t  for 
wiiat  he  had  shown  us  originally.  We  would  always 
like  to  have  a  personal  statement  on  any  partner- 
ship agreement  because  the  person  is  personally 
liable. 

Q.    Yes. 

A.  Most  times  it's  pretty  hard  to  get.  They 
only  give  you  the  one  of  the  business  and  that's  all. 
No,  the  reason  I  wasn't  primarily  concerned  about 
Mr.  Elliff's  personal  statement  was  due  to  the  fact 
that  continually  from  the  time  that — well,  even 
l^efore  Mr.  Baum  went  to  work  for  Mr.  Ellii¥ — we 
had  asked  Mr.  Elliff  for  a  statement.  [566] 

I  laiew  from  the  time  Mr.  Baum  vvt.s  there  be- 
cause we  had  continually  reports  from  Mr.  Baum 
and  from  Mr.  Elliff  that  Mr.  Baum  was  Avorking 
on  this  and  was  going  to  get  it  for  us  and  the  due 
to  some  of  the  old  records  that  dated  back  in  the 
Hodes-Elliiff  deal  that  it  would — that  was  all  con- 
fused and  he  was  having  a  hard  time. 

But  on  not  one  occasion  but  on  more  than  one 
occasion  both  Mr.  Baum  and  Mr.  Elliff  assured  me 
that  everything  was  all  right,  that  their  accoimts 
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receivable  were  slow  but  they  had  more  money  than 
what  they  owed,  and  I  wanted  Mr.  Ramsay  to  go 
down  there  and  verify  that,  to  see — since  we  couldn't 
get  it  from  Mr.  Baum  and  Ellift' — I  wanted  some- 
one in  our  company  to  go  down  and  see. 

Q.  You  weren't  curious  as  to  what  he  might  have 
owed  outside  of  the  liabilities  of  the  business? 

A.  Mayl^e  I  should  have  been,  Mr.  Jacobs,  but 
I  wasn't  at  that  time.  I  relied  on  the  statement 
that  we  got  from  Mr.  Elliif  a  few  months  before. 

Q.  Now,  you  continued  then  to  rely  on  this 
statement. 

Then,  I  take  it,  that  you  are  still  referring  to 
Plaintiff's  Exhibit  I,  insofar  as  Mr.  Elliff's  personal 
affairs  were  concerned,  you  continued  to  rely  ex- 
clusively on  this  statement  right  on  down  to  and 
including  the  consummation  of  the  October  trans- 
action; am  I  right  about  that? 

A.  That  is  true,  Mr.  Jacobs.  Don't  misunder- 
stand me.  I  [567]  am  not  changing  my  mind.  I 
asked — I  had  written  for  the — I  had  written  for  it, 
I  had  written  for  a  new  statement,  but  I  had  to  use 
this  because  it  was  the  best  information  we  had. 

Q.  In  x^lace  of  the  failure  to  give  you  the  new 
statement  that  you  had  asked  for,  you  continued 
to  rely  on  the  old  one,  am  I  right? 

A.  I  didn't  have  any  choice  except  when  I 
finally  was  able  I  made  the  choice  to  take  the  bull 
by  the  horns  and  sent  Mr.  Ramsay  down  to  check 
on  the  accounts  of  the  company. 

Q.     Not  to  check  on  Mr.  Elliff's  i^ersonal  liabili- 
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ties?  A.     That's  right,  Mr.  Jacobs. 

Q.     And  you  personally  made  no  such  check? 

A.     That's  correct,  Mr.  Jacobs. 

Q.  You  never  asked  Mr.  Elliff  about  these  per- 
sonal liabilities? 

A.  Not  since  the  time  he  originally  gave  me  this 
(indicating) . 

Q.     "This"  being  Exhibit  I? 

A.     That's  correct. 

Now,  I  answered  that  pretty  hurriedly.  I  cer- 
tainly don't — I  didn't — .  No,  I  didn't.  I  was  going 
to  say  I  didn't.    I  didn't.    I  am  sure  I  didn't. 

The  Court:    You  mean  orally? 

A.     That's  right,  sir.  [568] 

Q.  (By  Mr.  C.  Huntington  Jacobs)  :  And  never 
had  any  of  your  associates  or  your  employees  make 
any  such  inquiry,  is  that  your  testimony? 

A.  To  my  knowledge,  Mr.  Jacobs,  and  not  by 
my  instructions,  that's  my  testimony,  yes,  sir. 

Q.  Now,  at  the  time  of  this  October  transaction 
did  you  know  where  Mr.  Elliff  had  obtained  the 
money  with  which  to  hwj  Mr.  Hodes'  partnership 
interest?  A.     No,  sir,  I  did  not. 

Q.     Did  you  ever  ask?        A.     No,  sir,  I  did  not. 

Q.  At  the  time  when  this  partnership  between 
Elliff  and  Hodes  was  dissolved,  on  or  about  the 
20th  of  May,  1953,  you  were  informed  of  the  dis- 
solution, were  you  not?  A.    Yes,  sir,  I  was. 

Q.    And   you  were   told   that   it   was   going   to 
occur  before  it  did  occur,  were  you  not? 
P      A.    Yes,  sir. 


588  Balpli  E.  V/illimns,  et  al.  vs, 

(Testimony  of  John  W.  Hunter.) 

Q.  You  knew  it  in  advance,  that  it  was  going 
to  happen?  A.     Yes,  sir. 

Q.     And  who  told  you?  A.     Mr.  Elliff. 

Q.     And  when? 

A.  Once  again,  Mr.  Jacobs,  I  can't  tell  you  the 
date  but  it  was  prior  to  when  it  was  done.  At  least 
George  told  me  it  [569]  was  j)rior  to  when  it  was 
done.  I  had  no  reason  to  believe  it  wasn't.  In 
fact 

Q.  Was  it  in  April  or  was  it  in  May  of  1953, 
can  you  tell  us  that? 

A.  ]N"o  I  can't,  Mr.  Jacobs.  I  know  that  George 
said  that  he  was  x>l eased  that  he  was  going  to  get 
out  of  it,  the  deal  with  Mr.  Hodes,  l)ecause  he  had 
heard  some  things  that  he  didn't  think  would  help 
their  business  and  he  would  rather  have  it  all  alone. 
He  was  very  pleased  about  it. 

Q.  At  that  time  you  knew,  did  you  not,  that  the 
so-called  Abbott  Lane  Company  had  an  excellent 
credit  rating — not  excellent  but  good. 

A.     I  beg  your  pardon? 

Q.  They  had  a  good  credit  rating,  Abbott  Lane, 
as  a  creditor. 

A.  I  don't  think  they  had  been  in  business  long 
enough  to  have  anyone  say  that  they  had  a  good  or 
a  bad  one. 

Q.     Did  you  know  what  their  rating  was? 

A.  No  I  did  not.  I  did  not.  As  a  matter  of  fact, 
I  don't  know  that  they  had  a  rating  in  the  red  book. 

As  a  matter  of  fact,  I  would  doul^t  that  they  did 
have  one  that  soon. 
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As  I  understand  it,  what  they  told  me,  the  way 
that  I  remember  the  deal,  they  just  started  a  very 
short  time  before  it  was  dissolved. 

Q.  Well  you  knew%  did  you  not,  that  Abbott 
Lane  had  been  a  [570]  firm  that  had  been  estab- 
lished for  some  years  in  the  north — that  is,  in  or 
around  Seattle — and  had  been  in  business  for  a 
considerable  number  of  years  up  there  and  then 
that  Mr.  Hodes  brought  it  down  to  California;  as 
a  credit  man,  you  knew  those  things,  didn't  you? 

A.  Xo,  I  didn't.  But  you  refresh  my  memory 
there. 

It  seems  to  me  that  I  do  remember  that  George 
told  me  that  it  was  a  name  that  had  been  used 
formerly  by  Mr.  Hodes.  But  I  didn't  know  of  the 
details  that  you  just  now  have  given  me.  No,  I 
didn't. 

Q.  Did  you  know  anything  about  Mr.  Hodes' 
personal  resi^onsibility  at  the  time  of  this  dissolu- 
tion? 

A.  The  only  thing  I  knew  about  is  what  had 
been  told,  that  they  had — that  he  w^as  running  a 
business  and  making  money  at  it. 

Q.  And  didn't  you  tell  Mr.  Elliff,  George,  that 
if  he  was  going  to  dissolve  this  partnership  with 
Hodes  or  if  that  partnership  was  going  to  be  dis- 
solved he  would  have  to  put  some  money,  more 
money  into  that  business? 

A.  From  w^hat  I  remember  of  the  deal,  I  think 
I  did.  I  feel  sure  I  did  because  he  would  need  some 
more  money  in  the  business. 
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Q.     Aiid  when  did  voii  tell  him  that  ? 

A.  I  imagine  at  the  time  he  was  telling  me  it 
was  going  to  be  dissolved  or  shortly  after  because 
that  is  when  I  would  [571]  give  it  some  thought. 

Q.  The  discussion  regarding  the  dissolution  of 
the  business  also  included  a  discussion  of  his  ob- 
taining— regarding  his  obtaining  supplies  from  your 
comi)any,  didn't  it? 

A.     ^Vould  you  repeat  that  again,  please? 

Q.     AVithdraw  the  question  and  replace  it. 

In  this  same  discussion  in  which  he  mentioned 
the  intention  to  dissolve  the  business  or  the  fact 
that  it  was  going  to  be  dissolved,  in  that  same  dis- 
cussion you  had  a  discussion  with  him  regarding 
furnishing  him  ^vith  stock  in  trade,  did  you  not, 
after  the  dissolution? 

A.  Yes,  we  discussed  furnishing  stock  in  trade 
to  Abl)ott  Lane,  and  he  told  us — told  me  he  was 
going  to  dissolve  and  wanted  to  know  if  we  would 
continue  on  the  same  ])asis. 

Q.     And  you  told  him  you  couldn't,  didn't  you? 

A.     I  ])eg  your  pardon  ? 

Q.     You  told  him  you  could  not. 

A.     I  did  no  such  a  thing. 

Q.     Oh?     ■      A.     T^\^  did  it. 

Q.     You  did  continue  on  the  same  basis. 

A.  Yes.  I  am  sure  it  was  right  on  the  same 
basis. 

Q.  T\'ell  now,  this  basis  that  you  are  referring 
to A.     Well,  I  mean [572] 

Q.     AVas  the  May  agreement,  wasn't  it  ? 
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A.  That's  right,  yes,  sir.  That's  right.  That 
is  ^Yhat  I  wanted  to  make  clear. 

Q.  And  that  has  just  been — .  That  had  just 
been  arranged  for  in  view  of  the  approaching  dis- 
sohition?  A.     That's  what  I  wanted 

Q.     Did  it  not? 

A.  N'o,  I  am  x^retty  sure,  Mr.  Jacobs,  that 
George  had  discussed  with  me  if  we  would  do  the 
same  thing  for  Abbott  Lane.  No,  I  am  not  positive 
of  that  but  I  am  practically  positive  of  it,  and  if  I 
had  a  gun  at  my  head  I  would  say  we  had  discussed 
it  because  it  wasn't  anything  new. 

As  I  remember  it,  George  wanted  to  know  if  we 
would  go  ahead  and  make  the  deal  with  Pine  Sup- 
ply just  as  we  were  going  to  make  mth  Lane. 

Q.  In  other  words,  he  wanted  to  know  whether 
you  were  willing  to  enter  into  this  May  arrangement 
and  furnish  supplies  to  him  as  an  individual  doing 
business  as  Pine  Supply  Company  under  that  ar- 
rangement, is  that  your  testimony? 

A.  That's  correct,  sir.  I  think  we  are  saying 
the  same  thing. 

Q.  I  think  so.  Before  you  had  this  conversa- 
tion al^out  your  ^villingess  to  do  that  had  you  ever 
had  any  similar  arrangement  with  Abbott  Lane? 

A.  I  think  it  was  just  in  the  talking  stage.  AVe 
never  had  a  warehouse  set  up  at  that  time  ])ut  we 
were  talking  about  it  at  the  time  that  Abbott  Lane 
was  dissolved. 

I  am  pretty  sure 

Q.    You  didn't  have  any  warehouse  set  up,  as  you 
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call  it,  until  after  you  had  this  conversation  with 

George  Elliff,  did  you? 

A.  No,  but  it  had  been  discussed  prior  to  that. 
I  feel  confident  that  it  had. 

Q.  Now  didn't  you  in  the  course  of  this  discus- 
sion tell  him  that  if  you  had  this  warehouse  ar- 
rangement then  it  would  be  possible  for  you  to  do 
business  with  him  as  an  indi^-idual? 

A.  No,  sir.  Mr.  Jacobs,  we  were  discussing  this 
warehouse  setup  when  there  was  an  Al)])ott  Lane  in 
existence.  He  just  wanted  to  know  if  we  would  do 
it  with  Pine  Su^Dply  the  same  as  we  were  doing — 
were  going  to  do  with  Abbott  Lane. 

Q.  What  change  did  this  warehouse  arrange- 
ment make  in  your  dealings  with  the  Hodes  Elliff 
partnership  ? 

A.  Well,  we  were  selling  a  little  bit  on  open 
account  1)ut  George  said  he  had  to  have  more  in- 
ventory and  Hodes  didn't  want  to  put  any  more 
money  into  it,  and  he  didn't  have  enough  money  to 
carry  the  proper  inventory,  and  lie  wanted  to  in- 
crease his  inventory  and  wanted  to  know  if  we 
would  help  him.  [574] 

Q.  Didn't  you  tell  him  that  you  would  do  that 
on  two  conditions,  if  he  entered  into  this  ware- 
house arrangement A.     Beg  your  pardon? 

Q.  Didn't  you  tell  him  you  would  do  that  on 
two  conditions,  one,  that  he  enter  into  this  ware- 
house arrangement;  two,  that  he  put  more  money 
into  the  business? 
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A.  Mr.  Jacobs,  the  warehouse  arrangement  had 
been  discussed  with  the  Abbott  Lane  deal. 

Q.     Yes? 

A.  No,  I  would  like  to  get  that  point  to  you 
clearly. 

Q.     You  have  made  it.     Go  ahead. 

A.  No,  the  only  thing  that  I  would  have  told 
him — that  I  did  tell  him — because  we  did  it — ^was 
that  we  would  do  the  same  thing  with  Pine  Supply 
as  w^e  were  going  to  do  with  Abbott  Lane. 

Now,  not  as  a  condition  I  don't  believe,  but  I  told 
him  that  it  was  in  my  opinion — in  my  opinion  he 
should  certainly  put  some  more  money  into  the 
business — as  I  remember,  it  was  about  two  thous- 
and dollars,  not  very  much — to  help  him  carry  this 
thing  along. 

Q.  Now  you  knew,  did  you  not,  that  he  actually 
did  put  $7,000.00  into  that  business,  approximately, 
after  this  conversation  that  you  have  just  referred 
to? 

A.  It  seems  to  me  that  sometime  after,  but  not 
right  away,  it  was  actually  after  we  set  up  the 
warehouse  agreement,  [575]  that  George  did 
come  to  me  and  tell  me  that  he  had  put  some  addi- 
tional money  into  that  business. 

Q.  And  the  amount  that  he  mentioned  at  that 
time  w^as  $7,000.00,  was  it? 

A.     I  can't  tell  you  whether  it  was  or  wasn't. 

Q.  He  told  you,  did  he  not,  where  he  got  that 
money  ? 
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A.  I  just  can't  answer  that  yes  or  no.  I  don't 
know  that  he  did  or  didn't. 

Q.  You  can't  recall  whether  he  told  you  that  he 
had  borrovred  it  from  his  mother-in-law  or  not? 

A.     Ko,  I  can't  say. 

^Ir.  C.  Huntington  Jacobs :    I  think  that's  it. 

The  Court :    Let's  take  a  recess. 
(Short  recess  taken.) 

Mr.  Robert  Jacobs:    I  have  no  questions. 

Redirect  Examination 

Q.  (By  Mr.  Shapro)  :  Mr.  Hmiter,  I  show  you 
Defendant's  Exhil)it  I,  the  personal  financial  state- 
ment of  Mr.  Elliff,  as  of  April  7th,  1953,  and  call 
your  attention  to  the  reverse  side  thereof  and  a 
description  of  real  estate  and  ask  you  to  read  it  and 
then  tell  the  Court  whether  or  not  that  refreshes 
your  recollection  with  respect  to  the  subject  matter 
about  which  Mr.  Jacobs  interrogated  you  as  to  your 
inquiry  of  Mr.  Elliff  if  there  was  a  mortgage  on 
the  real  estate. 

The  Court :    What  Exhibit  are  you  showing  him  ? 

Mr.  Shai:)ro:    The  financial  statement.  Exhibit  I. 

The  Court:     Of  Elliff? 

Mr.  Shapro:     Of  Elliff,  yes,  sir. 

A.     Well,  sir,  what  is  your  question? 

Q.  (By  Mr.  Shapro)  :  The  Cjuestion  is,  reading 
this  is  your  memory  refreshed  as  to  your  inquiry 
or  lack  of  it  as  to  a  mortgage  on  the  real  estate  at 
the  time  you  discussed  that  statement  with  Mr. 
Ellife? 
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Mr.  C.  Himtington  Jacobs:  No  mortgage  lias 
been  mentioned,  if  your  Honor  please.  I  think  the 
only  mention  of  an  incumbrance  was  a  trust  deed. 

Mr.  Shapro :    Let's  call  it  trust  deed.    I  am  sorry. 

A.  Well  my  statement  was,  Mr.  Shapro,  was  that 
if  it  showed  encumbered  I  undoubtedly  asked  him 
about  it.  On  the  one  piece  of  i^roperty  it  says — 
Mount  Hamilton  Road,  the  one  acre — it  definitely 
says  "Clear." 

So  I  am  sure  I  w^ouldn't  ask  him  about  that. 

It  shows  down  here  balance  owing  on  the  other 
piece;  I  might  have  asked  him  about  that. 

Mr.  Shapro:    I  see.     No  other  questions. 

Mr.  C.  Hmitington  Jacobs:    No  questions. 

I  neglected  yesterday  to  offer  the  transcripts  to 
w^hich  I  had  referred  in  cross  examining  Mr.  Ram- 
say.   This  is  a  Qo^j  of  the  official  record. 

Mr.  Shapro :  As  long  as  it  is  limited  to  the  items 
read  [577]  to  the  witness,  I  have  no  objection  to  it. 

Mr.  C.  Huntington  Jacobs :  That's  all.  And  they 
are  marked. 

The  Court:  What  iDortions  are  there  so  that  we 
will  have  no  doubt  about  it?  I  made  a  note  of  one 
of  them,  page  13,  line  5  was  one  of  them — if  that's 
the  same  transcript  you  are  talking  about. 

Mr.  C.  Huntington  Jacobs :    Lines  5  to  8.  Page  13. 

The  Court:    What  is  the  other  page? 

Mr.  C.  Huntington  Jacol^s :  The  other  I  am  look- 
ing for.  The  other  one  is  Page  14,  lines  15  through 
20. 

The    Court:     All    right.      The    portions    of   the 
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transcript  indicated  by  counsel  may  be  admitted 
in  evidence.  Exhibit  22. 

(Transcript  in  the  Matter  of  George  F.  El- 
li;ff,  an  indi^ddual  doing  business  as  Pine  Sup- 
ply   Company,    Bankrupt,    No.    43322,    Exam- 
ination of  William  W.   Ramsay,   received  in 
e\T.dence    and   marked   Plaintiff's   Exhibit   22, 
limited   to    those   portions   hereinabove   desig- 
nated.) 
The  Court:    All  right.  Anything  further? 
Mr.  Shapro:    Nothing  further  from  this  witness. 
The  Court:    Step  down. 
(Witness  excused.) 
Mr.  Shapro:     The  defendant  rests,  your  Honor. 
Mr.   C.  Huntington  Jacobs:     There  will  be  no 
rebuttal. 

The  Court:    All  right. 

(Matter  continued  to  9 :30  o'clock  a.m.  Thurs- 
day, December  8,  1955,  for  concurrent  submis- 
mission     of     legal     memorandum,     and     for 
presentation  of  oral  argument.) 
[Endorsed]  :    Filed  July  9,  1956. 


[Title  of  District  Court  and  Cause.] 

Thursday,  December  8th,  1955 

Mr.  C.  Huntington  Jacobs:  If  your  Honor 
please,  the  plaintiff  and  the  cross  plaintiff  offer 
these  memoranda  of  x^oints  and  authorities  on  which 
we  respectively  rely. 

I  speak  for  Mr.  Robert  Jacobs  to  save  time. 

It  seems  to  me,  your  Honor,  that  the  salient  fact 


Twin  City  Company,  et  al.  597 

in  this  case  is  the  trust  agreement.  Perhaps  I 
should  make  that  plural  and  say  also  the  circum- 
stances under  which  it  was  executed. 

May  I  ask  the  Court  whether  the  Court  has  had 
an  opportunity  now  to  read  the  trust  agreement? 

The  Court:    Yes. 

Mr.  C.  Huntington  Jacobs:  From  beginning  to 
end? 

The  Court:    Yes. 

Mr.  C.  Huntington  Jacobs:  That  trust  agree- 
ment it  seems  to  me  is  so  imxoortant,  your  Honor, 
because  in  connection  with  the  circumstances  sur- 
rounding the  making  of  it,  it  is  so  relevant  of  an 
intent  to  hinder  or  delay  or  to  defraud. 

Consequently  the  actual  fraud  of  which  in  part 
the  trustee,  the  plaintiff,  relies. 

The  evidence  of  the  subject  on  the  circumstances 
surrounding  the  making  of  this  trust  agreement,  of 
course,  includes  the  prior  transactions  between  the 
Twin  City  Company  and  the  bankrupt  because  of 
the  fact  that  his  insolvency,  which  had  originated 
with  the  collapse  of  the  [580]  Coast  Range  Lumber 
Company  in  1952  continued  throughout  all  of  his 
dealings  with  Twin  City  that  followed  that  collapse. 

They  retraced  them,  as  your  Honor  will  recall,  by 
oral  testimony  and  by  exhibits  through  his  disas- 
trous partnership  with  Hodes  which  concluded  in  a 
disastrous  settlement  he  made  with  Hodes  and  con- 
tinued throughout  his  subsequent  dealings  with 
Twin  City  Company  as  the  sole  x^i'opi'ietor  of  the 
business  as  Pine  Supply  Company. 

I  think  it  needs  some  emphasis  that  in  his  settle- 
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ment  with  Hodes  he  x>arted  with  any  right  to  the 
name  of — under  which  the  partnershix^  had  orig- 
inally operated — that  was 

The  Court:    Abbott  Lane. 

Mr.  C.  Huntington  Jacobs:  Abbott  Lane,  thank 
you,  sir. 

And  Hodes  took  that,  which  vras  the  only  asset  of 
apparently  substantial  value  for  the  rest  of  his  net 
AYorth — for  the  rest  of  the  net  worth  that  is,  of  the 
Abbott  Lane  partnership  which  was  a  negative 
quantity  as  Mr.  Baum  testified. 

The  bankrupt  iiaid  a  substantial  sum  to  Mr. 
Hodes  in  one  way  or  the  other.  That  settlement 
used  up  the  principal  value  of  the  real  estate  that 
Elliff  had  previously  sold  to  Hodes. 

It  also  involved  an  obligation,  his  pa^dng  an  obli- 
gation [581]  to  Hodes  of  some — something  in  excess 
of  $6000.00.  I  don't  recall  the  exact  figure,  it's  in 
evidence. 

In  short,  if  he  wasn't  insolvent  before  that  settle- 
ment of  the  Elliif  Hodes  partnership,  he  certainly 
was  insolvent  at  all  times  after  that. 

He  came  do\vn  into  the  October  transaction  trail- 
ing a  large  number  of  bouncing  checks  behind  him, 
all  of  which  were  known  to  the — at  least  those  that 
were  given  to  Twin  City — and  some  six  of  them  had 
gone  to  protest,  as  appears  from  the  plaintiff's  Ex- 
hibit 16. 

We  have  a  very  natural  consequence  of  the  very 
poor  record  of  payments  that  is  shown  by  the  ledger 
sheet  of  the  original  partnership  account,  and  also 
of  the   account  under  the   name   of   Pine    Supply 
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Company.   Those  are  Exhibits  12  and  14,   respec- 
tively. 

We  have  as  a  natural  consequence  of  those  rec- 
ords and  of  the  bouncing  checks  a  considerable 
number  of  letters  of  complaint  directed  to  Elliff  by 
the  president  of  Twin  City  Company,  Mr.  Hunter, 
all  of  which  Mr.  Hunter  identified  as  well  as  Mr. 
Elliff. 

And  it  is  worthy  of  note,  your  Honor,  that  al- 
though Mr.  Hunter  had  obtained  at  the  outset  of 
their  dealings — of  his  dealings  I  should  say — mth 
Elliff,  in  the  capacity  of  proprietor  of  Pine  Supply 
Company,  although  he  had  obtained  a  financial 
statement  from  Elliff  purporting  to  show  his  [582] 
actual  financial  conditions,  he  was  so  dissatisfied 
with  it  that  in  those  letters  he  repeatedly  demanded 
a  new  one  and  repeatedly  demanded  conferences 
with  Elliff  about  his  personal  affairs  as  well  as  his 
business  affairs. 

Now  Mr.  Hunter  on  cross  examination,  of  course, 
stated  that  he  knew  Elliff  was  the  sole  proprietor  of 
that  business  following  the  dissolution  of  the  Elliff 
Hodes  partnership. 

He  knew  that  and  consequently  knew  that  the 
totality  of  his  assets  and  his  liabilities  was  the 
measure  of  his  solvency  and  not  merely  the  totali- 
ties of  his  assets  and  liabilities  mthin  that  business, 
and  also  his  assets  and  liabilities  extraneous  to  it. 

He  knew  that,  and  he  was  constantly  demanding 
this  statement  which  he  never  got.  And  still  he  says 
he  continued  to  rely  upon  the  statement  that  he  had 
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received,  \Yith  ^Yhicll  he  was  dissatisfied  evidently  or 
lie  wouldn't  have  wanted  a  new  one. 

He  evidently  did  not  suppose  that  the  statement 
any  longer — if  it  ever  had — represented  the  true 
financial  condition  of  this  man. 

And  he  had  every  reason  to  suppose  it  didn't 
because  while  the  statement,  for  example,  showed  a 
net  worth,  a  positive  net  worth  for  that  Elliff  Hodes 
partnershii),  in  which  Elliff  was  then  engaged,  the 
actual  net  woi-th  of  that  partnership,  as  shown  by 
Mr.  Baum,  was  a  substantial  negative  [583]  quan- 
tity. 

And  Ellift  had  actually,  as  I  have  said,  paid  heav- 
ily for  Mr.  Hodes  share  in  this  deficit.  That's  what 
the  transaction  amounted  to. 

Now  as  to  Elliff.  Frequently  he  communicated 
with  Mr.  Hunter  and  Mr.  Hunter  frequently  called 
him  up. 

Elliff  says  that  he  told  Mr.  Himter  about  his  per- 
sonal liabilities  to  Mrs.  Lannin  and  had  already  told 
him  about  his  personal  liabilities  to  Mr.  Charles 
Lannin  and  to  Mr.  Pasquinelli. 

And  Mr.  Hunter  had  met  those  gentlemen  and 
was  at  least  acquainted  with  them.  And  j^et  he  tells 
us  that  he  not  only  did  not  make  any  inquiry  into 
those  matters  himself,  but  that  he  didn't  instruct 
Mr.  Ramsay  at  the  time  when  Mr.  Ramsay  audited 
the  accounts  of  Elliff  and  had  all  of  Elliff's  records 
before  him  and  had  besides  complete  access  to  what- 
ever information  Elliff  could  give  him  that  he 
wanted. 

He  never  instructed  Mr.  Ramsay,  he  says,  to  ask 
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a  question  about  any  lia])ilities  that  Mr.  Elliff  might 
owe  outside  the  business. 

But  those  liabilities  were  large  ones,  your  Honor. 
The  liability  to  Mrs.  Lannin  amounted  to  some  $17,- 
000.00  at  the  time  of  this  October  transaction,  as 
appears  from  Mr.  Baum's  testimony  and  from  her 
own  and  from  Mr.  Elliff's  testimony  particularly. 

The  liability  to  Mr.  Charles  Lannin  amounted  to 
a  sum  almost  equally  large,  something  slightly  in 
excess  of  $13,000.00  at  that  time. 

And  when  we  add  those  two  figures  together,  we 
get  approximately  $30,000.00  in  liabilities  in  those 
two  accounts  alone  that  were  in  addition  to  the  lia- 
bilities of  his  ])usiness. 

Now  he  had  assumed  all  of  the  indebtedness  of 
this  partnership,  some  of  which  had  been  incurred 
as  early  as  January  of  1953,  others  of  which  had 
been  incurred  of  course,  prior  to  the  dissolution, 
and  some  of  it  in  February  or  March  of  1953.  It 
amoimted  to  a  fairly  substantial  sum.  And  most  of 
it  still — as  Plaintiff's  Exhibit  21  shows — still  re- 
mained unpaid  at  the  time  vdien  he  became  bank- 
rupt. 

That  in  itself  is  an  important  point,  if  it  please 
the  Court,  because  it  shows  that  there  were  at  all 
times  during  this  October  transaction,  and  after  the 
creditors  of  the  bankrupt  holding  proof  of  claims 
under  the  Bankruptcy  Act,  since  they  were  claims 
for  merchandise  supplied,  that  those  claims  have 
never  been  paid  even  to  this  very  day  in  many  in- 
stances. 

Now  at  the  time  of  the  October  transaction  in 
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addition  to  his  numerous  conferences  with  Mr. 
Elliff  on  other  occasions,  he  had  what  amounted  to 
a  showdown  in  August  over  the  bad  state  of  Mr. 
Elhff's  accounts.  [585] 

It  was  largely  delinquent.  Many  of  these  checks 
that  Elliff  had  given  him  had  been  dishonored.  He 
was  thoroughly  fed  u^:)  with  the  transaction.  He  told 
Mr.  Elliff  then  and  there,  according  to  Mr.  Elliff's 
statement,  testimony,  and  also  according  to  Mr. 
Baum's,  that  he  couldn't  and  wouldn't  continue  to 
ship  Mr.  Elliff  anything  further  until  something 
was  done  to  provide  a  more  dependal^le  source  of 
payment.  The  more  demandable  assurance,  I  should 
say,  of  payment,  prompt  payment. 

His  letters  expressed  the  same  view.  There  are 
six  of  those  letters,  your  Honor;  I  mean  the  letters 
comprising  Exhibit  3. 

Throughout  them  you  have  not  only  references  to 
these  statements  that  were  to  be  furnished  by  EUiff, 
but  were  demanded  from  Elliff  and  never  supplied. 

But  you  have  references  to  his  strong  dissatisfac- 
tion with  the  way  in  which  Mr.  Elliff  was  conduct- 
ing that  business,  Avhicli  amounted  to  a  showing 
that  Mr.  Hunter,  at  least,  had  very  little  confidence 
in  the  solubility  of  Mr.  Elliif .  He  couldn't  have  ex- 
pressed, so  continuously  expressed  his  dissatisfac- 
tion if  he  had  confidence  in  him  as  a  manager  of  a 
business. 

This  becomes  particularly  important  Avhen  we  re- 
call that  the  suj^posed  purpose  of  this  October  trans- 
action was  to  enable  Mr.  Elliff  to  continue  that 
business.  [586] 


Twin  City  Cov.ipany,  et  al.  603 

And  there  we  come  upon  the  effect,  the  appalling 
effect  of  this  trust  agreement.  Because  that  trust 
agreement,  as  your  Honor  will  recall,  not  only  allo- 
cated to  the  payment  of  this  new  note,  this  guaran- 
teed note,  twenty  percent  of  the  gross  and  not  the 
net  of  the  future  proceeds  of  that  business,  all  of 
them,  until  the  note  was  fully  paid. 

But  it  also — and  that  was  direct — they  were  to 
go,  those  payments  were  to  go  out  of  the  gross  pro- 
ceeds. They  were  never  to  be  mingled  with  the  rest 
of  the  proceeds;  they  were  to  be  kex)t  intact  until 
they  were  paid  upon  the  installments  of  that  note. 

There  you  have  one  of  the  obvious  purposes  of 
the  trusteeship  that  was  set  up. 

And  may  it  be  observed  there  was  no  more  occa- 
sion for  Twin  City  Company  to  be  a  party  to  that 
trust  agreement  than  there  was  to  be  a  party  to  the 
promissory  note  or  to  the  guarantee  of  the  note. 

The  twenty  x^er  cent  provision  was  a  provision 
that  obviously  v/as  inserted  for  its  benefit  as  well  as 
for  the  benefit  of  the  guarantor  and  was  more  than 
that  of  great  importance. 

The  authorities  cited  in  my  memorandum  show 
Twin  City  Company's  note  of  $28,000.00,  which  it 
obtained  from  Mr.  Elliff  as  a  part  of  this  transac- 
tion was  fully  secured  by  every  item  of  security 
which  Mrs.  Lannin  held.  [587] 

That,  of  course,  included  the  warehouse  receipts 
which  had  originally  been  issued  to  TavIu  City  Com- 
pany prior  to  the  October  transaction  and  were  still 
lield  hj  it.  That  is  a  very  familiar  principal  of  sub- 
rogation and  it  needs  only  to  be  mentioned. 
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The  essence  of  tlie  transaction  then  was  this,  as  it 
seems  to  me.  Twin  City  Company  obtained  a  $28,- 
000.00  note  from  Mr.  Elliff.  It  obtained  that  note. 
It  obtained  $28,000.00,  a  new  obligation.  It  obtained 
full  security  for  that  $28,000.00  obligation,  not 
merely  the  guarantee  of  Mrs.  Lannin,  but  every- 
thing else  sulDstantially,  all  the  business  assets  that 
Elliff  had  or  might  thereafter  acquire  from  what- 
ever source. 

If  he  bought  a  carload  of  lumber  or  a  large — less 
than  a  carload  lot  of  lumber — from  some  other  sup- 
plier ignorant  of  the  October  transaction,  that  lum- 
ber under  that  trust  agreement  was  to  be  ware- 
housed and  warehouse  receipts  uiDon  it  were  to  be 
issued  to  the  guarantor  of  that  note. 

Then  they  became  security  for  the  payment  of  the 
note,  exactly  as  much  as  though  Twin  City  itself 
had  held  the  warehouse  receipts  that  represented 
that  lot  of  lumber. 

Of  course,  that  deprives  the  seller  of  the  lumber 
of  any  means  of  getting  paid  unless  Elliif  was  able 
to  pay  him  out  of  the  remaining  eighty  per  cent  of 
his  gross  proceeds. 

So  the  evident  effect  of  this  transaction  was,  if 
Elliff  [588]  was  not  insolvent  already  to  insure  that 
he  would  soon  become  so. 

Because  in  order  to  continue  his  business  at  all 
he  must  inevitably  contract  obligations  which  he 
could  not  expect  to  pay  as  they  matured,  and  which 
in  fact  he  could  not  expect  to  pay  at  all  unless  his 
business  took  a  large  bound  upwards. 

Now  Mr.  Elliff  is  a  hopeful  person,  he  is  a  sales- 
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man.  That  is  perfectly  apparent.  But  not  one  fact 
has  been  adduced  in  this  case  to  show  that  any  ex- 
pectation of  the  increase  in  the  vohune  of  this  busi- 
ness, a  substantial  increase  was  based  upon  any- 
thing more  than  mere  hope. 

His  past  experience  with  that  business  had  dated 
from  the  beginning  of  November  1952,  and  he  had 
been  in  charge  of  it  throughout  all  that  period  of 
time. 

And  in  only  two  months  had  he  done  anything 
better  than  break  even.  He  had  rolled  \\\)  a  deficit 
which  consumed  the  capital  of  the  Elli:ff  Hodes 
partnership,  he  had  consumed  $7000.00  of  the  capi- 
tal loaned  him  for  the  business  by  Mrs.  Lannin.  He 
was  doing  business  on  borrowed  money.  He  was 
insolvent  to  start  with. 

And  what  exxDectation  could  there  possibly  be  by 
either  the  banlvnipt  himself  or  by  the  payee  of  that 
note  that  he  would  ever  be  able  to  pay  it  unless  he 
paid  it  at  the  expense  of  other  suppliers  with  prop- 
erty furnished  by  them,  presumably  in  entire  good 
faith  on  credit  and  in  ignorance  [589]  of  this  Octo- 
ber transaction. 

When  we  come  to  that  i^oint  we  see  the  \iic\\  im- 
portance of  the  evidence  of  concealment  and  of 
secrecy.  If  they  ever  got  wind  of  this  transaction,  it 
was  quite  apparent  that  they  would  never  supply 
Mr.  Elliff  with  anything. 

Twin  City  Lumber  Company  did  in  November 
supply  him  with  several  lots  of  lumber,  I  mean  in 
November  of  '53.  And  it  finally  got  paid  in  full,  al- 
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though  only  with  long  delays.  But  they  had  Mr. 
Elliff  by  the  back  of  the  neck. 

Now  it  is  time  to  show  how  they  did  it. 

When  Mr.  Elliff  testified  and  when  Mr.  Baum 
testified  about  the  purpose  of  that  note,  they  made 
it  perfectly  clear  that  from  the  point  of  view  of 
Mr.  Elliff  it  was  intended  to  be  payment  for  the 
antecedent  indebtedness  of  Twin  City. 

That  note  plus  a  small  sum  of  money,  about 
$160.00  or  so,  which  was  paid  in  cash,  was  supposed 
to  discharge  this  antecedent  indebtedness. 

When  Mrs.  Swanson,  the  bookkeeper  of  the  Twin 
City  Lumber  Company  testified  and  produced  the 
records,  we  found  immediately  that  there  is  no  men- 
tion whatever  of  the  note  as  such  as  a  credit  upon 
their  books. 

The  note  was  never  credited  at  all.  It  wasn't  ac- 
cepted in  payment  by  Twin  City  Company.  There 
is  no  evidence  that  it  ever  Avas  so  accepted.  The 
books  are  the  only  evidence  of  the  manner  in  which 
it  was  taken  and  received  and  treated.  [590] 

Twin  City  Company  credited  the  payments  that 
were  actually  received  on  account  of  that  note  along 
with  this  $160.00-odd  dollars  as  those  payments 
v/ere  received. 

I  mean  Tvvin  City  Lumber  Company  for  all  of 
the  subsequent  payments  were  made  to  that  concern, 
the  new  firm.  The  books  were  the  same.  They  were 
continuously  kept  and  they  were  continuously  kept 
by  Mrs.  Swanson. 

So  they  treated  the  note  as  though  it  were  secur- 
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ity  for  the  antecedent  indebtedness.  But  that  was 
not  Elliff's  intention. 

So  we  have  the  situation  referred  to  in  the  memo- 
randum that  the  note  was  neither  given  as  security 
nor  accepted  in  payment. 

Your  Honor  will  recall  that  there  was  a  covering 
letter  which  was  produced  by  the  defendants  and  is 
in  evidence  as  Exhibit  G-,  I  think,  in  which  Mr. 
Elliff  said  that  he  told  Twin  City  Lumber  Company 
that  the  delivery  of  the  note  was  conditioned  upon 
not  only  the  release  of  the  existing  warehouse  re- 
ceipts, but  also  upon  the  surrender  of  the  dis- 
honored checks  which  had  never  been  paid  and 
which  represented  some  $9000.00  of  the  amount. 

Well,  that  is  a  demand  which  would  be  perfectly 
proper  and  sujoports  his  testimony  to  the  effect  that 
he  considered  it  was  payment,  not  security,  for  this 
antecedent  indebtedness.  [591] 

Yet  we  are  confronted  by  the  fact,  which  is  ad- 
mitted by  Mr.  Hunter  and  testified  also  by  Mrs. 
Swanson,  testified  to  by  Elliff,  testified  to  by  Baum, 
that  the  dishonored  checks  never  were  returned  to 
him.  They  always  have  been  kept  and  kept  appar- 
ently by  the  old  firm. 

Whether  they  were  turned  over  to  the  new  one  or 
not,  it  seemed  to  be  immaterial.  They  never  reached 
Elliff.  Mr.  Hunter  still  had  them  until  they  were 
produced  in  this  Court. 

That  doesn't  look  as  though  that  note  were  ac- 
cepted as  payment  because  those  checks  represented 
more  than  a  third  of  the  entire  antecedent  indebt- 
edness. 
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Well,  they  represented  more  than  that. 

We  are  realists,  we  can  see  what  they  represented 
to  Mr.  Elliff.  They  represented  to  him  the  danger 
of  prosecution,  issuing  checks  which  he  had  no  ex- 
pectation of  paying  that  would  be  paid  when  pre- 
sented. 

There  was  one  of  them  for  vdiich  he  had  an  ex- 
cuse. That  was  the  one  that  had  been  sent  through 
the  Douglass  Guardian  AVarehouse  Company 
amounting  to  some  $7300.00.  It  was  left  undated  by 
him. 

Douglass  Guardian  Warehouse  Company  dated  it 
and  sent  it  to  Mr.  Hmiter.  Well,  that  was  a  very 
natural  result  of  his  issuing  it  in  the  first  place. 

At  any  rate,  he  was  in  serious  danger.  And  there 
was  two  other  checks  for  which  he  had  no  excuse  at 
all.  And  [592]  there  had  been  several  others  which 
had  bounced,  as  I  have  said. 

In  short,  you  have  a  situation  here  which  plainly 
discloses  the  man  was  in  a  desperate  financial  condi- 
tion at  the  time  of  this  October  transaction,  that 
Twin  City  Comi^any  had  every  reason  to  know  that 
fact. 

All  that  is  required,  if  the  Court  please,  is  to 
charge  the  recipient  of  either  a  fraudulent  transfer 
or  of  a  preferential  transfer  where  his  intent  or  his 
knowledge  are  material  at  all,  all  that  is  needed  to 
charge  him  with  such  that  is  evidence  that  he  had 
reasonable  cause  to  believe. 

Then  if  he  turns  his  back  upon  the  information 
at  his  disposal,  his  ignorance  is  purely  willful  and 
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no  defense  to  it  because  what  he  should  know,  the 
law  would  naturally  deem  he  did. 

Now  when  you  examine  the  October  transaction 
in  that  way,  that  the  man  was  insolvent,  let  us  say, 
whether  there  was  actual  knowledge  of  that  fact  by 
Twin  City  or  not,  that  the  inevitable  effect  of  the 
transaction  was  to  hinder  and  delay  as  well  as  per- 
haps to  defraud — not  merely  perhaps,  but  probably, 
which  proved  to  be  the  case  of  the  creditors. 

You  have  a  case  of  actual  fraud.  There  wasn't  any 
consideration  for  this  transfer  that  did  the  estate 
the  slightest  bit  of  good  in  the  v,^orld. 

Let's  examine  the  transaction.  [593] 

None  of  the  antecedent  indebtedness  was  paid  for. 
That  is  clear  because  Twin  City  didn't  accept  the 
note  as  payment,  didn't  treat  it  as  payment.  It  kept 
the  old  account  still  alive  on  its  books  and  it  still  is. 
We  saw  the  books  and  they  are  in  evidence. 

The  ones  that  now  carry  that  account  are  in  evi- 
dence as  Defendant's  Exhibit  K. 

Plaintiff's  Exhibit  13  completes  the  tally  of  the 
defendants'  records  other  than  the  former  open  ac- 
count with  Elliff,  which  is  Exhibit  4. 

So  it  seems  very  clear  that  the  effect  of  this 
transaction  inevitably  was,  as  I  say,  to  allocate  all 
of  Elliff  s  present  and  future  assets  to  the  security, 
not  merely  of  ^Irs.  Lannin  the  guarantor,  that  was 
purely  nominal,  to  the  securing  of  that  $28,000.00 
note  witliout  discharging  any  of  his  antecedent  in- 
debtedness at  all  and  without  actually  securing  any 
of  it. 

Because  to  a  contract  of  collateral  security,  it's  as 
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necessary  as  any  other  contract  that  there  be  some 
meeting  of  minds. 

Elliff  had  no  idea  that  he  was  merely  securing 
past  indebtedness  nor  any  intention  to  do  that.  As  to 
the  note  then  you  have  either  a  substantial  failure 
of  the  consideration  for  which  it  was  intended  to  be 
given,  or  else  you  have  a  complete  failure  of  the 
minds  of  the  parties  to  meet,  either  [594]  upon  the 
proposition  that  it  would  be  accepted  in  payment  or 
upon  the  proposition  that  it  was  to  be  taken  as 
security. 

In  other  words,  it  was  a  new  obligation.  It  added 
$28,000.00  to  the  tally  of  Mr.  Elliff's  apparent  in- 
debtedness. 

The  Court:  Do  you  contend  that  after  that  he 
owed  $56,000.00? 

Mr.  C.  Huntington  Jacobs:  I  say  the  note  was 
void,  your  Honor.  If  it  hadn't  been,  he  would. 

It  imparted  a  consideration  being  in  writing. 

Now  the  only  consideration  that  I  can  see  that  the 
evidence  actually  contains  of  anything  in  the  nature 
of  consideration  for  that  note  is  the  release  of  exist- 
ing warehouse  receipts  which  were  then  held  by 
Twin  City  and  which  represented  his  then  existing 
stock  in  trade. 

But  the  actual  fact  of  the  matter — and  as  Twin 
City  well  knew  it  was,  had  every  reason  to  know  it, 
had  seen  the  trust  agreement — the  actual  fact  of  the 
matter  was  that  under  that  trust  agreement  Mr. 
Elliff  was  obliged  to  transfer  that  stock  in  trade  to 
Mrs.  Lannin  as  soon  as  that  agreement  went  into 
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effect  as  security  for  her  guarantee  and  therefore 
as  security  for  the  note. 

All  we  actually  have  by  this  release  of  ^Yarehouse 
receipts  is  simply  an  act  by  which  the  security  was 
transferred  from  the  old  account  to  the  new  ac- 
count, that  is  to  say,  the  note  account,  the  $28,000.00 
note,  supporting  as  it  [595]  did  along  with  all  his 
future  proceeds  and  all  of  his  future  acquisitions  of 
stock  in  trade,  the  guarantee  to  Mrs.  Lannin  and 
thereafter  the  note. 

ISTow  it  seems  very  clear  that  there  is  more  than  a 
casual  interest  in  Mr.  Elliff's  testimony  regarding 
what  Mr.  Hunter  told  him  on  one  of  those  telephone 
calls  that  was  made  in  the  immediate  dissolution  of 
the  x^artnership  and  the  October  transaction. 

Mr.  Elliff's  testimony  was — and  incidentally  I 
have  searched  my  notes  in  vain  to  discover,  a  memo 
to  discover  any  denial  by  either  of  the  other  two 
parties  engaged  in  that  conversation,  Mr.  Ramsay 
that  is,  and  Mr.  Hunter. 

Elliff's  testimony  was  that  Mr.  Hunter  said  on 
that  occasion  words  to  this  effect,  "I  don't  care 
al^out  anybody  else.  We  want  our  money." 

That  I  will  submit  to  the  Court  was  exactly  the 
attitude  of  that  company  with  resi:)ect  to  this  Octo- 
ber transaction.  And  it  was  the  attitude  also  of  its 
successor,  also  managed  by  Mr.  Hunter,  towards  the 
payments  that  were  received  from  Mr.  Elliff  after 
the  October  transaction. 

That  brings  me  to  the  conversation  of  the  status 
of  this — of  these  defendants — of  these  Twin  City 
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defendants  if  we  can  group  them  all  under  that 
title. 

It  seems  very  clear  there  was  absolutely  no  pres- 
ent consideration  of  any  financial — of  any  pecuni- 
ary value  at  [596]  all  which  was  given  for  either  the 
note  or  for  the  transaction  that  involved  the  note,  or 
it  didn't  either  discharge  or  secure  any  antecedent 
indebtedness. 

My  analysis  of  that  transaction  is  correct.  There 
has  been  no  meeting  of  minds  at  least,  upon  either 
of  those  propositions.  And  it  did  not  result  in  the 
estates  receiving — relieving  any  of  the  property  of 
the  bankrupt  from  hypothecation  at  all. 

The  same  stock  in  trade  as  were  evidenced  by  the 
warehouse  receipts  that  were  issued  by  Mrs.  Lannin 
pursuant  to  the  trust  agreement  were  still  encum- 
bered to  the  same  extent  exactly  as  they  had  been 
before,  or  ahnost  exactly  as  they  had  been  before. 

There  may  be  some  doubt  as  to  whether  or  not 
these  trustees  ever  had  secured  all  of  that  ante- 
cedent indebtedness.  In  Exhibits  1  and  2  they  were 
intended  merely  to  secure  the  account  which  is  laid 
out  in  Exhibit  4  and  which  was  brought  to  a  balance 
of  zero  before  those  receipts  were  surrendered  at 
all  or  agreed  to. 

But  independently  of  that,  there  hasn't  been  any 
question  at  all  that  no  benefit  resulted  to  the  estate 
from  the  mere  transfer  of  these  Exhibits  as  security 
for  one  account  and  security  for  another,  at  least, 
equally  large. 

And  so  the  Twin  City  Company  and  its  successor 
had  given  this  estate  nothing  at  all  to  compensate 
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this  estate  for  the  [597]  additional  security  which 
they  got  for  the  note. 

Now  this  trust  agreement  required  an  incessant 
series  of  payment  required  as  often  as  they  received 
a  lot  of  lumber,  warehouse  receipts  upon  that  lum- 
ber were  to  be  issued  to  Mrs.  Lannin. 

That  was  to  go  on  as  long  as  he  was  able  to  con- 
tinue his  business.  Also  under  that  trust  agreement 
every  cent  that  was  derived  from  the  business  was 
to  be  collected  by  him  and  turned  over  to  Mrs.  Lan- 
nin's  trustee  into  the  trust  agreement,  that  is,  Mr. 
Pasquinelli. 

In  Mr.  Pasquinelli 's  hands  of  course,  it  still  was 
secured,  not  only  for  Mrs.  Lannin's  guarantee  but 
also  for  the  note.  Until  it  was  disbursed,  and  only 
eighty  loer  cent  of  it  might  be  disbursed  with  the 
current  expenses  of  the  business,  and  eighty  per 
cent  of  the  business'  stock  in  trade,  the  other  twenty 
per  cent  must  go  into  payments  upon  the  note. 

And  what  did  estate  get  for  that  ? 

A  mere  exchange  of  more  indebtedness,  at  the 
most  for  which  the  original  warehouse  receipts 
were  security.  It  seems  to  me  very  clear  that  Twin 
City  cannot  claim  the  status  of  a  bona  fide  obligee 
for  anything  like  a  present  fair  equivalent  value. 

Of  course,  it  had  to  be  that  in  order  to  be  immune 
from  the  trustee's  right  to  prosecute  this  action 
under  Section  [598]  67-D  of  the  Bankruptcy  Act  or 
under  the  equivalent  provisions  of  the  Uniform 
Fraudulent  Conveyances  Act.  And  also  would  have 
no  rights  to  any  equity  in  treatment  in  accordance 
with  clause  6  of  the  second  paragraph  of  subdivi- 
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sion  F  of  Sections  67  because  it  has  not  parted  with 
anything  of  any  vahie  to  the  estate. 

And  as  the  memorandum  plainly  discloses,  your 
Honor,  although  I  inserted  it  because  the  Court 
noted  far  better  than  counsel  the  law  that  says, 
*'The  value  of  the  fairness  of  the  consideration  must 
be  evaluated  in  the  point  of  view  of  the  creditors  of 
the  debt." 

We  have  left  mth  consideration  then  only  the 
matter  of  these  preferential  payments.  As  to  them  it 
seems  to  me  that  the  entire  matter  resolved  itself 
into  a  question  of  fact. 

Did  the  Twin  City  Company  know  or  did  it  not 
know  or  had  it  or  had  it  not  reasonable  cause  to 
believe,  to  use  the  language  of  Section  60,  subdivi- 
sion A  and  B,  "That  the  bankrupt  was  insolvent  at 
the  time  when  these  payments  were  received." 

I  said  Twin  City  Company  inadvertently ;  I  ought 
to  have  said  Twin  City  Lumber  Company  because 
it  was  the  new  firm  which  we  have  had. 

These  new  preferential  pajanents  of  course,  they 
were  all  received  within  four  months  of  bankruptcy 
and  they  were  all  made  in  1954  subsequent  to  March 
lOtli.  There  is  no  question  [599]  that  they  were 
made  and  there  can  hardly  be  any  doubt  that  the 
bankrux^t  was  insolvent  when  he  made  it.  Pie  cer- 
tainly had  not  improved  his  position,  according  to 
his  testimony,  according  to  Mr.  Baum's  testimony 
since  the  October  transaction. 

The  Court:  May  I  interrupt  you  for  a  second, 
Mr.  Jacobs'? 

In  coimsel  for  the  defendants  memoranda,  which 
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was  filed  yesterday,  which  I  received,  he  makes  the 
distinction  between  the  second  and  third  counts. 
Have  you  had  an  opportunity  to  read  those  memo- 
randa ? 

Mr.  C.  Huntington  Jacobs:  No,  sir,  I  have  not. 
But  I  can  imagine  what  the  distinction  naturally 
would  be.  The  second  count  of  course,  as  I  advised 
the  Court  at  the  beginning  of  this  case  involves 
funds  which  are  claimed  also  under  the  theory  of 
fraud  in  the  first  count,  $2500.00. 

The  Court :  The  second  count  is  the  $2500.00  pay- 
ment on  the  note? 

Mr.  C.  Huntington  Jacobs :    That  is  right,  sir. 

So  much  of  the  $5000.00  paid  all  told  as  was  paid 
to  them  within  the  four  months.  The  other  $2500.00, 
your  Honor  will  recall,  was  paid  by  Mr.  Pasquinelli 
in  December  and  cleared,  I  think  that  is,  the  check 
was  issued  in  December  and  cleared  in  January  of 
1954. 

So  the  payment  was  actually  made  in  January  of 
1954,  that  is,  before  the  start  of  the  four  months 
period.  [600] 

I  don't  know  what  other  distinction  there  may  be 
between  the  two  things.  If  they  are  preferances, 
they  are  recoverable  as  such  under  the  j)rinciples  of 
Section  60  A  and  B. 

But  you  have  this  situation  regarding  the  proof 
of  knowledge  or  reasonable  cause  to  believe.  They 
had  reasonable  cause  to  believe  in  October  that  this 
bankrupt  was  insolvent.  I  think  that  that  appears 
by  overwhelming  weight  of  the  testimony. 

And  I  think  too,  that  any  testimony  that  they 
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didn't  actually  know  is  merely  a  different  form  of 
saying  that  they  didn't  want  to  know  and  declined 
to  be  enlightened  by  the  means  at  hand  which  were 
at  hand  to  enlighten  them. 

And  those  means  were  amply  sufficient  to  give 
them  all  of  the  facts.  Well,  they  knew  or  they  ought 
to  have  known  in  October  of  1953  when  this  October 
transaction  occurred  that  the  bankrupt  was  already 
insolvent. 

They  had  seen  the  trust  agreement — Mr.  Ramsay 
had  and  he  was  the  agent  charged  with  the  conduct 
of  these  negotiations.  He  had  seen  it  according  to 
his  own  testimony  on  cross  examination  about  two 
days  after  the  second  meeting  in  Mr.  Pasquinelli's 
office.  There  is  no  dispute  about  that. 

There  may  be  some  dispute  as  to  whether  he  read 
it.  The  testimony  of  Mr.  Elliff  and  of  Mr.  Baum  is 
that  they  saw  him  read  it.  There  may  be  some  doubt 
as  to  —  there  may  [601]  be  some  disiiute  as  to 
whether  Mr.  Hunter  got  a  copy  of  it. 

The  testimony  of  Mr.  Elliff  and  Mr.  Baum  is  that 
they  left  one  for  him  -svith  the  maid  at  his  house 
with  these  other  documents  which  he  admittedly  did 
get.  And  the  testimony  of  Mr.  Hunter  is  that  he 
heard  a])out  the  trust  agreement  from  Mr.  Ramsay 
by  telephone  shortly  after  the  meeting  of  October 
the  8th. 

And  furthermore  while  we  are  on  that  point,  your 
Honor,  this  disclaim  for  any  interest  in  the  trust 
agreement  still  consorts  with  the  established  facts. 
It  can't  be  disputed  now.  There  Ramsay  has  admit- 
ted that  he  attended  not  one  but  both  of  those  meet- 
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ings  in  October,  not  only  the  one  on  October  6th  at 
which  the  trust  agreement  was  only  JDriefly  dis- 
cussed, according  to  the  other  j)eople  iDresent  at  it, 
but  also  the  one  on  October  8th  where  every  term 
of  it  was  fully  discussed  and  agreed  upon  and  where 
this  policy  of  secrecy  was  discussed  and  decided 
upon  and  where  the  reason  was  given  for  the  policy. 

One  was  in  various  forms  by  the  other  witnesses 
who  attended  that  conference,  the  reason  being  that 
it  would  incite  litigation  on  the  i)art  of  other  cred- 
itors if  they  knew  of  it.  That  is  the  reason  that  was 
given. 

What  was  implicit  in  the  situation  was,  the  fur- 
ther reason  that  the  bankru]3t  couldn't  continue  his 
business  unless  he  did  so  on  credit.  [602] 

He  couldn't  expect  to  get  credit  unless  he  got  it 
from  others  than  Twin  City  Company  as  well  as 
perhaps  Twin  City;  that  they  wouldn't  give  it  to 
him  if  they  had  any  idea  that  such  an  transaction 
had  occurred. 

So  the  testimony  is  unanimous  upon  the  subject 
that  no  such  notice  was  ever  given  to  creditors  in 
any  shape,  manner  or  form. 

Mr.  Pasquinelli  so  testified,  Mr.  Elliff  so  testified, 
and  Mr.  Baum  so  testified  to  the  best  of  his  knowl- 
edge. Of  course,  his  knowledge  was  accurate  up  to 
the  end  of  that  year,  complete  up  to  that  time. 

]S[ow  they  say  that  they  weren't  interested  in  this 
trust  agreement,  that  they  were  relying  entirely 
upon  the  Lannin  guarantee.  The  stubborn  fact  re- 
mains that  Mr.  Ramsay  took  sufficient  interest  in 
that  trust  agreement  to  sit  through  that  entire  con- 
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f  erence  and  participate  in  the  discussion  as  well  as 
to  attend  and  participate  in  the  discussions  at  the 
October  6th  conference. 

That  he  couldn't  deny.  He  even  made  notes  upon 
it,  according  to  his  testimony  under  Section  21-A, 
which  was  produced  here  as  impeachment.  Where 
the  notes  are,  we  don't  know. 

And  that  isn't  the  only  record  that  is  missing. 

Mr.  Ramsay  made  a  survey  of  the  accoimts  re- 
ceivable of  that  business  and  dated  at  the  meeting 
which  consummated  the  [603]  series  of  investigations 
that  he  made  throughout  a  period  of  a  week  in  the 
latter  part  of  September  of  1953.  And  he  made 
tapes  showing  the  liabilities  outstanding  in  the  busi- 
ness at  that  time. 

And  then  as  soon  as  the  October  transaction  had 
been  consummated,  both  tapes  and  the  survey  were 
destroyed  on  the  orders  of  Mr.  Hmiter,  according 
to  Mr.  Ramsay's  testimony. 

There  was  no  dispute  of  it  by  Mr.  Hunter.  The 
secretiveness  of  this  entire  transaction  is  empha- 
sized, I  think,  by  such  things  as  this,  and  also  such 
things  as  this. 

Although  Twin  City  was  represented  at  those  two 
conferences  in  October,  the  guarantor  was  not.  She 
wasn't  present  and  neither  was  her  attorney.  They 
would  have  been  had  they  known  there  was  such 
a  conference  afoot,  one  or  the  other  of  them.  It 
seems  almost  certain  that  neither  of  them  was  there. 

They  wouldn't  even  give  her  any  more  informa- 
tion about  this  than  they  had  to  give  her  in  order 
to  get  her  to  give  the  guarantee.  It  even  extended 
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as  to  a  provision  in  the  trust  agreement  itself  on 
the  last  page  against  ha^dng  any  notice  to  the  credi- 
tors. They  might  buy  goods  from  these  same  people 
that  Mr.  Elliff  owed  money,  or  intended  to  owe 
money.  And  if  they  did,  they  might  divulge  the 
fact  that  Mr.  Elliff's  accounts  receivable  appar- 
ently had  been  transferred  to  a  trustee,  which 
wouldn't  look  well  to  his  creditors.  [604] 

There  was  to  be  nothing  to  put  the  creditors  on 
guard.  They  weren't  on  guard.  They  were  deceived. 

It  was  almost  some  nine  months  thereafter  before 
a  series  of  attachments  by  the  creditors  finally 
brought  this  business  to  a  close. 

Now  Twin  City  knew  all  of  that  history.  They 
knew  about  his  past  unsatisfactory  performance  in 
paying  his  debts  to  them.  They  knew  all  that  at  the 
time  when  these  payments  were  made  in  March  and 
April  and  May  of  1954,  within  the  four  months 
period. 

They  knew  that  they  had  had  a  gTeat  deal  of 
trouble  in  collecting  what  they  claimed  from  him. 
And  on  account  of  the  sales  that  they  had  made  as 
far  back  as  November  of  1953,  he  was  badly  de- 
linquent in  it,  in  those  matters. 

One  check  that  he  gave  them  for  $1200.00,  accord- 
ing to  Mr.  Elliff,  had  gone  to  protest.  Finally,  it 
had  cleared.  So  that  his  record  of  bad  checks  was 
still  with  him  and  still  continued.  They  knew  all 
that. 

And  if  they  did  not  actually  know  that  he  con- 
tinued to  be  insolvent,  certainly  it  wasn't  for  want 
of  having  been  warned  of  the  facts.  That  would 


620  Ralph  E.  Williams,  ci  aJ.  vs. 

put  anybody  on  inquiry  in  that  regard,  that  he  had 
reason  to  believe  that  he  was.  It  seems  perfectly 
apparent. 

I  don't  see  any  contradiction  in  the  evidence  of 
that  fact.  Mr.  Hunter  has  been  able  to  tell  us  [605] 
that  so  far  as  he  knew,  he  didn't  know  about  these 
personal  obligations.  He  didn't  know  about  Mr. 
Elli:ff's  insolvency.  That  he  had  reason  to  know  of 
it,  that  is  another  matter.  It  seems  to  me  he  had 
every  reason  to  laiow  and  every  opportunity  to  find 
out. 

Well,  I  cannot  see  how  they  can  dispute  the  right 
of  the  estate  to  recover  the  payments  that  were 
made  within  that  four  month  period  as  preferences. 

That  applies  as  well  to  the  second  count  as  it  does 
to  the  third  count.  But  here  you  have  the  fourth 
count  of  the  complaint. 

As  to  that,  we  are  on  new  territory.  So  far  as  I 
know,  I  will  have  to  concede  right  now  that  frankly 
my  research  has  not  been  able  to  find  any  instance 
in  which  any  such  claim  has  either  l^een  sustained 
or  rejected  by  the  Court. 

I  l3ase  it  upon  consequently  what  seemed  to  me 
to  be  fundamental  principles  of  the  law.  Under  Sec- 
tion 70-C  of  the  Bankruptcy  Act,  the  trustee  and 
so-called  strongarm  clause,  the  trustee  is  invested 
with  the  rights  of  a  creditor  holding  a  lien  as  to 
all  property  that  was  actually  in  the  possession  of 
the  bankrupt  at  the  time  of  the  l^ankruptcy. 

That  is  July  10th,  1954,  admittedly  by  the  plead- 
ings. Aiid  he  is  invested  as  to  all  other  ]3roperty 
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with  the  rights  of  a  creditor  holding  an  unsatisfied 
judgment. 

And  of  course  he  continues  in  the  possession  of 
those  [606]  rights  throughout  the  administration  of 
the  estate. 

Now  these  joeople,  the  old  fiiTu  namely,  according 
to  the  theory  of  the  jolaintiff — and  it  does  seem  to 
me  to  be  very  fully  established  by  the  evidence, 
your  Honor — they  committed  a  fraud.  They  know- 
ingly committed  a  fraud.  They  not  merely  partici- 
pated in  the  fraud  by  the  bankrupte*^,  but  they  had 
actual  knowledge  of  the  facts  sufficient  to  give  them 
every  reason  to  ])elieve  that  the  creditors  were  going 
to  be  hindered  or  delayed  or  defrauded. 

Your  Honor  will  recall  that  Mr.  Elliff  testified 
that  they  suggested  this  trust  agreement,  insisted 
upon  it.  Mr.  O'Connor's  testimony  was  that  Mr. 
Ramsay  carried  the  ball,  as  I  think  he  said,  in  the 
discussion  on  that  matter,  the  base  discussion  on 
that  matter  that  occurred  before  he  stopped  it  and 
said  he  didn't  know  enough  about  Mr.  Elliff's  af- 
fairs to  pursue  that  matter. 

And  the  testimony  of  all  of  the  participants,  ex- 
cept Mr.  Ramsay,  admitted  he  was  there  and  may 
have  put  his  two  bits  worth  at  the  time  of  the  con- 
ference before  Mr.  Pasquinelli. 

Mr.  Ramsay  took  part  in  the  discussions  that 
occurred  at  that  conference  regarding  the  terms  of 
the  trust  agreement,  regarding  the  policy  of  secrecy. 

So  they  were  fully  aware.  Mr.  Ramsay,  of  course, 
having  received  and  read  the  copy  of  the  trust  [607] 
agreement,  which  was  finally  prepared  before  the 
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note  was  ever  delivered,  knew  exactly  what  it  con- 
tained. 

So  before  they  received  these  documents  these 
people  were  fully  aware  that  that  was  being  done 
there,  was  a  hindrance,  was  going  to  be  in  all  hu- 
man probability  a  hindrance  and  a  delay  and  a 
fraud  upon  the  creditors  of  the  bankrupt. 

And  they  must  have  known  that  sooner  or  later 
those  creditors  would  attempt  to  attach  assets  of 
the  bankrupt  which  were  under  the  umbrella  pro- 
vided by  that  trust  agreement.  And  when  they  did, 
if  it  was  a  part  of  the  stock  in  trade,  Mrs.  Lannin 
would  have  to  bring  forth  her  trust  receipts,  the 
third  party  claims  of  those  assets. 

And  in  that  or  any  other  event,  the  terms  of  the 
trust  agreement  were  bound  to  become  known  to 
the  attaching  creditors.  It  took  no  foresight  at  all 
to  amount  to  anything  to  foresee  that  when  that 
agreement  became  known  those  creditors  were  going 
to  institute  litigation  under  the  Uniform  Fraudu- 
lent Transfer  Act  or  start  proceedings  in  bank- 
ruptcy, which  is  what  actually  finally  happened.  It 
cannot  be  that  the  start  of  that  bankruptcy  proceed- 
ing would  be  of  any  surprise  at  all  to  those  gentle- 
men. They  must  have  foreseen  that  it  was  likely  to 
occur. 

Then  they  must  have  foreseen  too  that  in  the 
bankruptcy  proceedings  Mrs.  Lannin  would  cer- 
tainly have  to  assert  the  same  claim  that  she  had 
as  against  these  assets,  not  only  [608]  because  she 
would  want  that  security  but  also  because  it  she  did 
not  she  would  be  criticized  by  the  obligee  and  this 
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contract  of  securityship  in  which  she  was  involved. 
She  practically  would  have  to  do  it. 

Of  course  she  did  it. 

Considerable  expense  was  caused  to  the  estate  by 
her  doing  it  because  it  was  necessary  to  find  out  the 
basis  for  her  claim  and  it  was  necessary  to  find  the 
true  inwardness  of  the  situation. 

It  was  a  highly  complex  picture  that  these  people 
would  paint  in  cooperation  with  the  bankrupt.  I 
should  have  said  company.  They  must  have  known 
well  in  advance  that  when  that  chain  of  events  took 
place,  the  estate  was  going  to  lose  heavily  by  it  in 
the  expense  of  exposing  a  default  and  defect  in 
this  claim,  namely  that  it  arose  from  a  fraudulent 
transaction. 

Of  course,  that  all  happened. 

The  only  objection  that  I  can  see  or  anything  in 
the  nature  of  an  objection  opposing  counsel  would 
be  to  this  fourth  count,  the  propriety  of  it. 

I  mean  that  the  estate  wasn't  in  existence  at  the 
time  when  the  fraud  which  gave  rise  to  these  dam- 
ages was  committed.  There  I  draw  upon  an  analogy, 
the  law  of  negligence;  the  books  are  full  of  cases, 
as  your  Honor  is  well  aware  of,  in  which  dangerous 
instrumentalities  likely  to  harm  children  [609]  have 
finally  caused  harm  to  a  child  that  was  not  even 
born  when  the  instrumentality  was  installed  or 
when  the  defect  in  it  was  alloAved  to  occur.  And 
liability  has  been  predicated  upon  the  logical  se- 
quence of  cause  and  effect  which  caused  that  origi- 
nal wrong  to  produce  that  ultimate  danger,  the  in- 
juries of  that  child. 
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Aiid  I  see  no  reason  why  fraud  shoiild  he  indulged 
to  any  greater  extent  than  negligence.  It  seems 
to  me  it's  a  highly  salutary  principle  which  we  ask 
the  Court  to  establish  here  and  a  fraud  facer  can- 
not escape  the  consequences  of  his  wi'ong  uj^on  any 
such  groimd  as  that. 

It  seems  to  me  clearly  that  the  trustee,  being  the 
representative  of  all  the  creditors  luider  the  plain 
imphcation  of  Section  76  in  this  regard  has  the 
same  right  to  sue  for  the  damage  caused  him  by 
this  fraud  as  that  child  would  have  to  sue  for  the 
injury  caused  to  it  by  the  authority  of  the  de- 
fendant. 

And  it  seems  to  me  further  that  if  exemplary 
damages  were  ever  appropriate  in  a  case — and  I 
think  we  have  been  moderate  in  our  requests  for 
them — it  seems  to  me  that  they  would  be  appropri- 
ate here. 

Because  if  the  fraud  was  ever  to  be  penalized,  it 
seems  to  me  it  should  be  penalized  when  it  results 
in  actual  injury  to  imiocent  third  parties  like  the 
creditoi-s  represented.  [610] 

Now  in  this  case  by  this  tiiistee.  We  rest  our  case 
upon  that  reasoning,  your  Honor,  for  lack  of  ac- 
count to  find  an  instance  in  which  such  a  contention 
has  been  urged  at  all.  I  am  reminded  of  the  state- 
ment of  a  fictional  character  creation.  TTay  back  in 
1880  or  I  think  '90  in  this  book  the  character  is 
being  taken  to  task  for  wanting  to  many  a  prince, 
of  a  neighboring  kingdom  of  which  there  was  not 
precedent  whatever. 

She  told  the  king  or  her  prospective  father-in- 
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law  there  couldn't  be  a  precedent  for  anything  the 
first  time  it  was  done.  That  is  the  situation  here. 

Mr.  Shapro :  If  it  is  satisfactory  with  the  Court, 
I  think  the  cross-complainant  might  argue  and  I 
might  reply  to  both  of  them  at  the  same  time,  if 
that  is  agTeeable. 

The  Court:  I  suggest  Mr.  Jacobs  who  has  just 
finished,  that  you  might  glance  at  the  memorandiun 
that  was  filed  with  reference  to  that  distinction  set 
forth  between  the  second  and  third  counts.  You  can 
reply  to  whatever  argument  Mr.  Shax)ro  makes  on 
it. 

Mr.  Robert  Jacobs:  If  it  please  the  Court,  I 
see  no  benefit  to  be  gained  by  the  Court  by  my 
going  over  these  facts  as  they  pertained  to  the  trus- 
tee's case  because  the  facts  are  the  same  and  are 
effective  in  the  same  way  towards  the  cross-com- 
plainant's case. 

However,  I  would  like  to  point  out  to  the  [611] 
Court  certain  facts  which  pertain  only  to  the  case 
of  the  cross-complainant,  Mrs.  Pearl  K.  Lannin. 

That  is  first  that  there  was  no  benefit  shown  un- 
der the  facts  to  Mrs.  Pearl  K.  Lannin  by  this  trust 
agreement  or  the  whole  October  transaction.  We 
learned  that  from  the  testimony  of  Pearl  K.  Lan- 
nin herself  in  which  she  stated  that  the  only  rea- 
son she  guaranteed  this  note,  the  only  reason  she 
took  part  in  this  transaction  at  all  was  to  try  and 
help  out  her  son-in-law. 

She  gained  nothing  monetarily  or  otherwise.  This 
is  also  clear  from  the  terms  of  the  trust  agreement 
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itself  wliicli  has  been  entered  into  evidence  and 
which  the  Court  says  it  has  read. 

Secondly,  there  was  no  knowledge  of  the  fraudu- 
lent character  of  the  transaction  by  Pearl  K.  Lan- 
nin.  The  testimony  of  Pearl  K.  Lannin,  she  said 
that  in  her  conversations  with  Mr.  Elliff  he  stated 
that  he  needed  the  money  in  order  to  get  the  stock 
in  trade  released  from  the  warehouse  and  into 
easier  hands  because  his  business  was  good  and  he 
needed  to  be  able  to  move  it  faster. 

There  is  also  the  testimony  of  Pearl  K.  Lannin 
that  she  was  given  to  understand  very  definitely 
that  this  transaction  had  to  take  place  in  a  big 
hurry. 

It's  the  testimony  of  Mr.  Henry  Robidoiix,  her 
attorney,  that  the  transaction  had  to  take  place  in 
a  big  hurry.  Aud  [612]  that  his  investigation  of  the 
matter  was  very  sketchy  because  of  the  great  rush. 

The  next  important  part  of  the  testimony  per- 
taining to  the  case  of  the  cross-complainant  that 
has  not  been  shown  prior  to  this  time  is  that  pay- 
ment was  made  by  Pearl  K.  Lannin  to  the  extent 
of  $2000.00. 

Her  testimony  was  to  this  effect  and  there  is  also 
an  exhibit  to  this  effect.  This  was  made  up  the  de- 
mand of  Twin  City  Company,  Twin  City  Lumber 
Company  or  its  assignee. 

Now  it  is  also  shown  by  the  testimony  of  Pearl 
K.  Lamiin  that  this  amount  was  paid  prior  to  the 
time  she  had  any  knowledge  of  the  true  facts  sur- 
rounding the  October  transaction. 

There  has   been  no   showing   that   she   had   any 


Twin  City  Company,  et  al.  G27 

knowledge  at  all  of  these  facts.  Her  testimony  is  to 
the  effect  that  she  did  this  in  order  to  benefit  her 
son-in-law.  She  thought  her  son-in-law  was  in  good 
financial  condition.  She  merely  wanted  to  help  him 
out. 

There  is  also  the  question  of  damage  resulting  to 
Pearl  K.  Lannin,  the  cross-complainant,  caused  by 
the  October  transaction,  to  which  we  feel  Twin  City 
was  an  active  party. 

That  damage  has  been  testified  to  by  myself  and 
pertains  to  the' third  party  claims  that  were  asserted 
and  which  she  had  to  defend  against,  at  least  by 
way  of  pleadings;  although  they  went  no  further 
than  that  because  of  the  bankruptcy  that  [613] 
was  filed  and  the  assertion  of  the  claimant  Mrs.  Lan- 
nin to  the  stock  in  trade  that  was  made  in  the  bank- 
ruptcy proceeding. 

And  then  again  it  is  urged  that  the  Court's  at- 
tention be  directed  to  the  fact  that  this  also  was 
prior  to  the  time  that  the  true  nature  of  the  Octo- 
ber transaction  became  apparent  to  Mrs.  Lannin. 

With  those  additional  facts  in  conjunction  mth 
the  argument  made  by  the  attorney  for  the  trustee, 
we  feel  and  respectfully  request  that  the  prayer  of 
the  cross-complainant.  Pearl  K.  Lannin,  be  an- 
SAvered  in  all  its  particulars. 

The  Couri:  Shall  we  take  a  short  recess? 

(Recess.) 

Mr.  Shapro:  First  your  Honor,  may  I  extend 
my  appreciation  to  your  Honor  and  to  counsel  for 
your  tolerance  of  my  indisposition  of  last  week.  It 
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was  a  big  help  to  me  to  be  able  to  postpone  this 
argument  until  this  time. 

In  view  of  the  fact  that  in  the  memorandum  that 
we  filed,  we  have  covered  in  outline  form  and  with 
some  citations  the  legal  i)rincii)les  upon  which  the 
defendant's  case  is  predicated,  I  am  going  this 
morning,  your  Honor,  to  limit  myself  if  I  can  to 
the  application  of  those  legal  principles  to  the  facts 
of  the  case. 

With  respect  to  the  first  count,  which  is  from  all 
standpoints  the  most  important  involved  in  this 
litigation,  we  have  [614]  an  attempt  by  a  trustee  in 
bankruptcy  to  set  aside  what  I  assume  is  a  legal 
obligation.  The  statute  calls  for  the  setting  aside  of 
transfers  or  obligations  incurred  is,  you  understand, 
fraud  either  constructive  or  actual  as  a  subdivision 
of  D.F.  Section  67  sets  forth. 

Counsel  in  his  argument  this  morning  referred  to 
transfers.  If  it  is  contended  there  is  a  transfer  to 
be  set  aside  here  with  respect  to  the  first  count,  the 
note,  I  am  at  a  loss  to  understand  it. 

The  physical  facts,  and  I  in  discussing  this  phase 
of  the  matter  your  Honor,  I  am  going  to  assume 
for  the  purposes  of  the  argiunent  the  facts  as  con- 
tended for  by  the  plaintiff — in  other  words,  with- 
out regard  for  conflict  in  testimony,  without  regard 
for  anything,  but  a  case,  if  submitted  to  your  Honor 
for  the  sake  of  argument  at  the  end  of  the  plain- 
tiff's case. 

At  the  time  of  the  October  transaction,  which  is 
that  which  is  challenged  in  this  first  count,  what  do 
we  have? 
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We  have  Twin  City  Lumber  Company  holding 
warehouse  receipts  under  the  May  agreement  which 
wasn't  challenged  in  the  pleadings,  it  wasn't  chal- 
lenged in  the  Court  this  morning. 

The  main  agreement,  as  the  field  warehouse  set 
uiD  the  importance  of  that,  your  Honor,  to  this  case 
is  I  think  this:  The  purpose  of  the  uniform  [615] 
warehouse  receipts  act,  the  purpose  of  field  ware- 
housing is  to  create,  to  permit  the  creation  for  busi- 
ness purposes  of  liens  upon  personal  property  in 
compliance  with  the  provisions  of  Section  3440 
of  the  Civil  Code  regarding  the  immediate  and  con- 
tinued change  of  possessions. 

Great  secrecy  was  laid  in  argument  this  morning 
upon  the  secrecy  of  this  October  transaction,  the 
concealment  if  I  may  use  counsel's  word. 

It  is  our  position  if  your  Honor  please,  that  in 
October  there  was  nothing  to  conceal;  there  was 
nothing  of  which  notice  either  had  to  be  given  or 
even  should  be  given. 

The  situation  was  this :  That  Twin  City  had  ware- 
house receipts  admittedly  for  its  security.  There 
isn't  any  real  doubt  if  your  Honor  please,  that  it 
was  to  secure  the  entire  transaction  because  Mr. 
Elliff's  own  testimony  was  that  the  October  trans- 
action and  the  warehouse  account — and  I  quote  his 
words — were  one  and  the  same  thing. 

There  is  no  other  testimony  on  that  subject.  The 
warehouse  merchandise  in  October  on  the  testimony 
of  everybody  was  valid  —  was  reason  for  the 
$25,000.00. 

At  that  time  Elliff  was  indebted  to  Twin  City  in 
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the  total  suni  of  $28,113.00.  So  that  assuming  that 
we  are  confined  from  a  dollars  and  cents  value  for 
present  consideration  purposes,  to  $25,000.00,  Twin 
City  Lumber  Company  was  in  effect  imsecured  for 
$3100.00.  [616] 

What  did  we  do ;  what  transfers  took  place ;  what 
was  done  ? 

The  warehouse  receipts  that  we  held  invalid  T^T.th- 
out  notice — and  I  want  your  Honor  to  bear  in  mind 
that  the  creation  of  a  field  warehouse,  the  issuance 
of  warehouse  receipts  is  one  of  the  several  means 
provided  by  the  California  State  Legislature  for 
the  creation  of  commercial  liens  upon  personal 
property  for  security  purposes  without  either  the 
publication  of  notice  as  required  under  3440  or  un- 
der the  Section  3017  and  so  forth. 

We  gave  up  those  warehouse  receipts  pursuant 
to  arrangement  and  Mrs.  Lannin  became  in  effect 
our  successor  on  the  warehouse  receipts. 

What  assets  of  the  bankrupt  were  transferred  at 
that  time?  By  the  bankrupt,  nothing.  When  your 
Honor  reads  the  Uniform  Fraudulent  Conveyance 
Act  which  is  the  counterpart,  of  it  with  minor  ex- 
ceptions, in  our  3439  12  subdivisions,  you  will  see, 
I  am  sure,  that  there  has  to  be  transfer  of  the  bank- 
rupt's  property. 

Now  I  concede  in  view  of  the  state  of  the  record 
that  it  is  legally  possible  under  those  Sections  to 
set  aside  an  obligation  conceived  in  fraud. 

But  as  we  have  pointed  out,  that  involves  several 
things  that  are  not  present  here.  That  involves  the 
creation  of  an  obligation  for  fraudulent  purposes. 
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As  I  pointed  out  in  our  memorandum  your 
Honor,  we  were  unable  des^iite  I  think  reasonably 
arduous  trial  to  find  but  one  case  in  which  an  ob- 
ligation as  such  was  challenged  under  Fraudulent 
Conveyance  statute  and  we  have  referred  to  that 
in  our  memorandum. 

There  was  one  sentence  on  the  subject  which  I 
quoted  in  the  memorandum.  The  substance  of  it  is 
that  that  was  intended.  I  mean  that  wording  in  Sec- 
tion 67  under  the  Uniform  Fraudulent  Conveyance 
Act  was  put  in  there  to  avoid  bankruptcy  for  the 
purpose  of  enabling  some  friends,  some  co-conspira- 
tor to  share  in  his  estate,  when  actually  such  credi- 
tor had  no  such  just  claim,  and  therefore  defeats 
and  defies  the  other  creditors  of  lawful  participa- 
tion in  the  exclusion  of  the  fraudulent  creditor.  We 
don't  have  that  here. 

It  seems  to  me  your  Honor,  clear  from  the  evi- 
dence. Mr.  Elliff  owed  us  $28,116.00.  And  I  say  as 
a  matter  of  law  that  at  least  $25,000.00  of  that  was 
secured  at  the  time. 

But  let  us  assume  for  the  sake  of  argument  with 
respect  to  the  unsecured  portion,  or  that  it  was  all 
unsecured,  which  is  not  the  fact,  but  let  us  assume 
it  was  all  unsecured,  what  did  he  get?  What  did 
Twin  City  get  as  a  result  of  the  October  transaction  ? 

They  got  a  note  evidencing  the  exact  amount  of 
the  indebtedness,  the  $28,000.00.  They  got  a  [618] 
guarantee  of  a  third  person.  There  Avas  no  depletion 
of  the  estate  because  the  only  security  that  Mrs. 
Lannin  got  was  the  same  security,  whatever  it  was 
worth,  that  we  had  before. 
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In  order,  if  your  Honor  please,  to  successfully 
attach  an  obligation  or  a  transfer  as  a  fraud,  there 
must  be  fraud  proven  unless  it  comes  within  the 
subdivision  A  of  Section  62  D  too,  wherein  there 
is  a  lack  of  a  fair  consideration. 

Fair  consideration  is  defined,  if  your  Honor 
please,  in  Section  67  D  1.  It  says  "When  in  good 
faith  in  change  and  as  a  fair  equivalent,  therefore 
the  property  is  transferred  or  an  antecedent  debt 
is  satisfied." 

Now  we  get  to  the  situation  that  counsel  discussed 
this  morning  as  to  the  purpose  of  the  note. 

I  say  to  your  Honor,  and  I  am  sure  you  have  ex- 
cellent notes  and  recollection  of  the  testimony, 
neither  Mr.  Elliff  or  anybody  else  in  this  Court  tes- 
tified that  the  note  was  intended  to  be  given  by  him 
or  to  be  received  or  accepted  by  Twin  City  as  pay- 
ment of  anything. 

That  is  a  figment  of  the  imagination  of  counsel 
based  upon  an  inference  that  he  would  ask  your 
Honor  to  draw. 

Is  it  logical,  is  it  good  sound  common  sense?  Is 
there  anything  fraudulent  in  connection  mth  a  per- 
son who  was  physical  security  for  part  of  his  debt 
when  as  we  are  conceding  for  the  purpose  of  this 
argimient  his  debtor  is  insolvent  and  when  let's  say 
he  knew  or  ought  to  have  kno\Mi  [619]  that  he  was 
insolvent  to  obtain  security  of  either  additional 
security  of  the  same  kind  or  substitute  some  other 
security  ? 

There  is  nothing  fraudulent  in  that,  in  that  there 
is  nothing  reprehensible.  The  Bankruptcy  Act  was 
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never  designed  to  cover  such  a  situation.  Section 
60  which  is  the  basis  of  counts  two  and  three,  was 
designed  to  cover  such  a  situation  with  an  arbitrary 
form  on  limit. 

Let's  assume  for  the  purxDose  of  the  argument 
that  Elliff  was  insolvent  in  October  and  we  knew  it. 
And  let  us  assume  that  we  had  either  all  or  a  par- 
tial misecured  possession  of  it.  Mr.  Hunter  had 
closed  the  warehouse.  I  mean  I  am  taking  all  of  this 
testimony  the  way  it  was  given  for  the  plaintiff. 

He  wanted  his  money  or  else,  or  else  of  course, 
was  the  closing  of  the  warehouse  and  ultimately 
possibly  the  liquidation  of  the  warehouse.  But  the 
warehouse  will  be  liquidated  on  testimony  of  every- 
body in  this  case. 

We  would  have  gotten  $25,000.00  worth  of  mer- 
chandise and  we  would  have  been  unsecured  for 
$3,000.00. 

But  let  us  say  we  were  all  unsecured.  What  did 
we  get?  We  got  a  guarantee,  the  guarantor  got  the 
security. 

Let  us  assume  that  if  we  had  even  gotten  direct 
security  from  the  bankrupt  in  October  of  1953  and 
that  we  didn't  have  before,  and  if  no  bankruptcy 
ensued  within  four  months  then  all  of  the  other  cir- 
cumstances of  the  case,  under  the  law  and  [620]  the 
decisions  we  have  cited  in  the  memorandum,  your 
Honor,  there  is  nothing  fraudulent  about  it. 

Judge  Wilbur  in  the  Ninth  Circuit  discussed  that 
matter  in  the  case  that  we  cited.  It  is  as  close  a 
situation  to  the  existing  facts  with  respect  to  a 
trustee's  action  for  fraud  as  we  were  able  to  find. 
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I  say  it  challenges  credulity  to  ask  your  Honor  to 
conclude  that  this  note  was  intended  by  Elliff, 
whether  it  was  accepted  or  not,  as  payment  of  any- 
thing. 

The  setup,  the  physical  setup  in  the  records  of 
Twin  City  Lumber  Company,  your  Honor,  as  shown 
by  Exhibits  K  and  F,  Plaintiff's  Exhibit  13,  show 
clearly  exactly  what  transiDired.  And  counsel  in- 
advertently  stated  something  to  your  Honor  when 
he  said  towards  the  latter  i^art  of  his  argiunent 
that  the  transaction  on  the  warehouse  account 
cleared  the  warehouse  account,  which  is  Plaintiffs' 
Exhibit  13,  before  the  October  transaction.  Such  is 
not  the  fact. 

Exhibit  13  shows  that  as  of  August  31st  there  was 
a  balance  owing  to  Twin  City  on  the  warehouse 
account  of  $25,468.29.  Under  date  of  September 
21st,  there  was  credited  against  that  account  the 
proceeds  of  the  check  that  subsequently  bounced 
$7,310.98. 

And  on  September  24th,  the  proceeds  of  another 
check  that  bounced  $741.26,  leaving  a  balance  as  of 
September  24th  on  the  account  after  giving  effect 
to  a  check  which  had  not  [621]  been  returned  of 
$17,416.05. 

That  account  your  Honor,  was  by  joui'nal  entry 
transferred  to  the  notes  receivable  account,  which  is 
account  number  117  B,  which  is  part  of  Exhibit  K, 
not  prior  to  October  8th,  or  whatever  date  this 
trust  agreement  and  note  were  procured. 

Your  Honor's  examination  of  the  notes  receivable 
account,  counsel  says  there  was  no  note  entered  in 
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the  books.  As  to  an  entry  saying  "Note  dated  so- 
and-so  for  so  much  money"  no,  there  wasn't. 

But  as  your  Honor  will  read  from  Exhibit  117  B, 
it  is  headed  "Notes  receivable,  Pine  Supply  Com- 
pany." Therein  it  is  entered — all  of  the  items,  the 
three  bad  checks,  the  third  one  being  a  $2500.00 
payment  which  was  credited  on  the  open  account 
and  which  balanced  the  open  account  which  is  in 
evidence  as  Exhibit  4  and  which  was  subsequently 
returned. 

So  that  account  was  balanced  by  a  bum  check. 

This  account,  the  warehouse  account  was  balanced 
—was  reduced  from  $25,000.00  to  $17,000.00  by  two 
bum  checks  and  was  balanced  out  only  by  a  journal 
entry,  which  is  reflected  here  under  the  same  date 
October  16th. 

In  other  words,  if  your  Honor  please,  it  is  also 
in  our  judgment  a  challenge  to  credulity  to  assume 
that  the  effect  of  this  transaction  as  handled  by  us, 
forgetting  Elliff's  intentions,  would  have  put  us  in 
a  position  where  they  could  have  at  any  time  urged 
a  claim  for  anything  over  $28,000.00.  [622]  It  just 
isn't  possible. 

Much  is  made  your  Honor,  in  an  argument  by 
counsel  for  the  plaintiff  of  the  fact  that  the  three 
checks,  three  bad  checks  were  not  returned.  The 
only  explanation  that  was  given  was,  I  think  the 
logical  one,  the  reasonable  one,  namely  that  they 
were  misplaced  by  Mr.  Hunter.  There  is  no  evi- 
dence of  any  coercion.  There  was  no  evidence  of 
any  threats  made  in  connection  with  the  use  of 
these  bad  checks.     There  is  no  evidence  that  the 
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checks  were  ever  x)resentecl  after  the  note  was  given 
or  ever  any  i^a\^nents  made  or  attemi)ted  to  be 
made  on  the  checks. 

What  harm  did  the  bankrupt  estate  suffer  by 
reason  of  the  fact  that  the  three  checks  re- 
mained buried  in  a  file,  in  a  personal  file  by  Mr. 
Hunter  instead  of  being  sent  in  the  mail  to  Mr. 
Elliff?     Xone  whatsoever. 

As  far  as  adequate  consideration  for  this  note  was 
concerned,  the  note  is  supported  by  not  only  the 
past  consideration,  the  antecedent  indebtedness  to 
which  I  have  referred,  which  includes  all  of  the 
items  of  the  $28,000.00,  but  also  current  considera- 
tions. 

First,  the  extension  of  the  time  of  payment.  The 
plaintiff  concentrated  in  his  e^ddence  upon  the  fact 
that  Twin  City  Lumber  ComxDany  was  poimding  on 
EUiff's  door  very  vigorously. 

All  the  obligations  up  to  the  time  of  the  notes 
was  past  [623]  due.  AVhat  happened  as  a  result 
of  our  ol^taining  this  note  and  getting  the  guaran- 
tee? Let  us  say  the  trust  agreement  too  for  the 
sake  of  argument. 

We  extended  the  time  of  payment  or  the  first 
installment  to  February  1st  of  1954.  There  is  evi- 
dence to  show  your  Honor  that  we  subsequently 
agreed  in  writing  to  extend  it  beyond  that  to  May 
and  the  balance  of  the  $28,000.00  was  extended  for 
a  period  I  think  of  twenty-two  months. 

Certainly,  an  addition  of  time  of  payment  where 
a  debt  is  already  past  due  is  an  ample  current 
consideration.    Furthermore,  we  gave  up  the  ware- 
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house  receipts.  Now  it  is  true,  technically,  as  coun- 
sel argues,  that  the  warehouse  receipts  were  trans- 
ferred in  effect  to  Mrs.  Lannin  and  that  since  they 
were  security  for  her  guarantee  for  the  same  obliga- 
tion, that  theoretically  they  Avere  to  our  benefit. 
That  is  true. 

Your  Honor  will  recall  that  you  stopped  me  at 
one  point  when  I  was  attempting  to  emphasize  or 
offer  for  the  second  time  the  fact  that  after  October 
Twin  City  Lumber  Company  had  no  control  what- 
ever over  the  Avarehouse. 

Your  Honor  stated  that  there  is  no  evidence 
proving  it.  It  was  o])vious.  And  it  was  obvious 
and  that  is  exactly — that  touches  upon  the  circum- 
stances of  this  transaction  in  the  first  instance. 

This  is  exactly  the  situation  that  Elliif  said — and 
[624]  counsel  quoted  him  correctly  this  morning — 
when  he  asked  his  mother-in-law  to  endorse  this 
note  he  said,  "I  want  to  get  the  warehouse  in  more 
friendly  hands." 

And  the  best  evidence  of  the  fact  that  he  did  get  it 
in  more  friendly  hands,  that  is,  that  the  effect  of 
it  was  to  make  it  a  lot  easier  for  him  was  as  the 
evidence  showed  that  at  the  time  of  bankruptcy, 
there  was  only  $5,000.00  worth  of  security  in  the 
warehouse  for  Mrs.  Lannin. 

In  other  words,  despite  the  fact  that  he  bought 
$15,000.00  worth  of  approximately  new  merchan- 
dise after  October  8th,  despite  the  fact  that  theo- 
retically under  the  trust  agreement  tw^enty  per  cent 
of  that  was  automatically  held  out  for  our  own 
benefit,  I  mean,  in  connection  with  sales,  despite 
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all  of  this,  despite  the  fact  that  she  got  $25,000.00 
worth  of  security  at  the  same  time  that  we  gave  it 
up,  she  wound  up  with  $5,000.00  worth  of  security 
in  the  warehouse,  which  incidentally  she  lost  to  the 
trustee  by  virtue  of  a  proceeding  on  its  face  ap- 
peared to  be  adversary,  but  actually  it  was  not. 

He  got  his  warehouse  into  friendly  hands.  He 
was  able,  as  your  Honor  heard  testimony,  he  told 
Mr.  Pasquinelli  what  to  do  in  connection  with  non- 
payments and  with  Mr.  Pasquinelli  as  his  succes- 
sor— ^your  Honor  heard  the  testimony  that  every- 
thing was  done  by  Mr.  Elliff  and  she  went  through. 

The  answer  to  that  of  course  is,  your  Honor,  that 
Elliff  [625]  got  Vviiat  he  bargained  for  by  the  trans- 
action and  we  got  what  avc  ])argained  for  and  we 
were  entitled  to  get  what  we  bargained  for,  namely 
a  note  guaranteed  by  Mrs.  Lannin  and  Mr.  Elliff 
got  his  warehouse  into  friendly  hands. 

There  is  nothing  in  connection  mth  the  transac- 
tion of  Octo])er  8th  that  required  under  any  statute 
of  the  State  of  California  or  of  the  United  States 
that  I  know  of,  any  notice  to  be  given  to  creditors 
whatsoever. 

And  if  Mr.  Pasquinelli  testified  that  he  discussed 
the  fact  that  notice  might  need  be  given,  all  I  can 
sa}^  is  that  he  must  have  concluded  that  it  wasn't 
necessary,  or  at  least  that  it  wasn't  advisable. 

It  might  not  have  been  ad-^dsable  from  Mr.  Elliff's 
standpoint  to  give  notice,  if  there  was  a  way  of 
gi^dng  notice,  I  don't  know  what  you  would  do  by 
giving  notice  about  a  transaction  that  isn't  involved 
in  the  transfer  of  personal  property  or  the  stock  in 


Tivin  City  Company,  et  al.  ()3D 

trade  of  a  merchant,  the  stock  in  trade  of  a  mer- 
chant wasn't  transferred  in  this  deal  or  didn't  pur- 
port to  be.  It  was  the  warehouse  receipts  that  were 
transferred. 

Now  counsel  says  from  reading  the  transfer 
agreement  that  the  trustee  was  to  take  and  withhold 
twenty  per  cent  of  the  gross  receipts  for  the  benefit 
of  the  secured  creditor. 

I  ask  your  Honor  to  read  the  agreement  and  you 
will  find  that  there  is  in  there  an  express  provision 
that  is  made  for  [626]  the  benefit  of  all  creditors, 
not  the  twenty  per  cent  agreement,  the  whole  trust 
agreement  is  made  for  the  benefit  of  all  creditors. 

Now  what  is  fraudulent,  what  is  required — what 
requires  notice  of  any  transaction  which  on  its  face 
is  made  for  the  benefit  of  everybody  and  it  says  so  ? 

I  am  not  interpolating,  it's  there  in  just  so  many 
words. 

Now  I  am  not  going  to  spend  any  great  amount 
of  time  on  this  phase  of  it  because  I  don't  think 
either  from  a  legal  or  practical  standpoint  it  is 
necessary.  But  I  want  to  call  your  attention  with 
respect  to  the  credibility  of  the  witnesses  involved 
here  and  of  part  of  counsel's  argument  to  certain 
exhibits  and  the  fallacy,  the  unreasonable  conclu- 
sion that  he  asks  your  Honor  to  draw  from  the 
face  of  the  record. 

He  has  asked  you  to  draw  the  conclusion  and 
believe  Mr.  Elliff  in  connection  with  the  Coast 
Range  transaction,  namely,  that  he  told  Mr.  Hunter 
at  the  time  of  the  May  transaction  which  followed 
immediately  the   dissolution   of  the   Pine    Supply 
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partnership,  that  he  owed  one-sixth  of  $70,000.00, 
in  effect,  on  the  old  Coast  Range  Lmnber  Company 
deal. 

As  of  April  7th  which  is  a  little  less  than  a  month 
before  this  transaction — ^we  are  reading  from  De- 
fendant's Exhibit  I — Coast  Range  is  listed  as  an 
asset  for  $9,000.00. 

Now  Mr.  Hunter  said  that  he  called  Elliff 's  atten- 
tion to  the  fact  that  he  didn't  consider  that  worth 
anything  because  [627]  he  knew  that  Coast  Range 
had  been  wiped  out. 

But  is  it  consistent  that  at  the  same  time  that 
he  gives,  or  immediately  after  he  gives  the  man 
a  statement  showing  an  asset  value  of  Coast  Range 
for  $9,000.00  that  states  he  told  him  that  he  was 
indebted  for  one-sixth  of  $70,000.00  worth  of  indebt- 
edness for  Coast  Range. 

Again  I  say  to  your  Honor  that  taxes  the  credul- 
ity. I  would  say  indication  of  the  inherent  proba- 
bility of  certain  phases  of  Mr.  Elliff's  testimony  is 
disclosed  by  Defendant's  Exhibit  E  which  is  the 
financial  statement  of  Pine  Supply  Company  sub- 
mitted as  of  April  7th,  1953,  the  same  date  as  the 
personal  financial  statement  of  Elliff,  which  shows 
a  net  worth  of  $17,030.25. 

The  net  worth  of  Elliff  personally  as  shown  by 
Defendant's  Exhibit  I  on  the  same  date  is 
$21,400.00.  This  is  the  same  partnership,  the  same 
partnership  which  Mr.  Baum  testified  as  of  May 
20th  when  it  was  dissolved  a  month  and  13  days 
later  had  a  deficit,  a  capital  deficit.     And  counsel 
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said  it  was  large.  He  used  the  words  "large,"  or 
its  equivalent. 

It  actually  showed  a  capital  deficit  of  $2,200.00. 

I  say  to  your  Honor  that  the  people  who  were 
defrauded  in  connection  with  representations  as  to 
assets  value  were  Twin  City  Lumber  Company,  not 
Mr.  Elliff. 

Now  counsel  made  the  point  this  morning  when 
Mr.  Hunter  was  dissatisfied  with  that  financial  state- 
ment— and  he  bases  [628]  that  statement  upon  the 
fact  that  Mr.  Hunter  through  his  correspondence 
repeatedly  asked  for  current  new  personal  and 
financial  statements. 

Your  Honor  knows  from  business  experience,  and 
counsel  knows  just  as  well  as  I  do,  that  any  credi- 
tor when  he  once  relies  on  a  financial  statement  con- 
tinues to  rely  on  it  and  is  entitled  to  rely  on  it  until 
he  receives  information  from  any  source  to  the 
contrary. 

Furthermore,  it  is  common  business  x^ractice  to 
try  to  keep  financial  statements  up  to  date  to  avoid 
the  very  situation  that  ensued  here. 

The  evidence  is  also  clear,  your  Honor,  and  ad- 
mittedly hy  Elliff  that  Mr.  Hunter  never  got  those 
statements. 

Now^  I  pose  this  question  to  your  Honor.  ^Yliy 
didn't  he  get  those  statements?  Why  did  he  want 
them  if  he  knew  the  condition? 

He  didn't  get  them  because  Mr.  Elliff  didn't  want 
him  to  know  it.  I  think  that  is  a  much  more  logical 
and  reasonable  interpretation  of  the  facts  of  the 
evidence  than  that  called  for  by  counsel. 
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Now  counsel  used  the  expression  that  in  effect 
Mr.  Plunter  said,  "I  don't  care — "  in  the  September 
conversation  in  San  Francisco — "I  don't  care  about 
any])ody  else,  I  want  my  m.oney." 

It  is  undisputed.  He  is  right.  Substantially, 
those  [629]  words  were  said.  In  that  connection  I 
say  to  your  Honor  there  is  nothing  reiirehensible, 
nothing  fraudulent  to  delay  creditors,  nothing  that 
makes  voidable  this  transaction  by  reason  of  any 
such  position  of  Mr.  Hunter. 

The  authorities  we  have  cited  to  your  Honor, 
particularly  again  this  Woodruff  case  supx)orts  ex- 
actly that  theory. 

Counsel  is  also,  I  think,  confused  in  connection 
with  what  he  says  we  ought  to  have  known  and  that 
reasonable  cause  to  believe  means  that  it  would  have 
in  effect  put  a  reasonably  prudent  person  upon 
guard  and  if  he  doesn't  make  that  inquiry,  he  is 
chargeable. 

I  agree  Vvith  that  wholeheartedly,  l:)ut  that  does 
not  apply  to  Section  67  of  the  Fraudulent  Convey- 
ances that  reason  applies,  if  your  Honor  please, 
only  to  Section  60. 

Again  I  refer  to  the  memorandum  to  support 
that  statement. 

Under  the  decisions — and  they  go  back  to  the 
original  fraudulent  conveyance  and  we  have  re- 
ferred to  them  here.  Under  the  law  there  must  be 
in  this  case  an  actual  intent. 

And  to  use  the  words  of  the  statute,  "As  dis- 
tinguished from  intent  presumed  in  law."     I  am 
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reading  from  Section  67-D,  2  D,  67-D,  2  snl)division 
D. 

It  says,  "As  distinguished  from  intent  presumed 
in  law  to  hinder,  to  delay,  or  to  defraud." 

The  cases  are  legion.  They  are  cited  in  the 
memorandum. 

In  other  words,  with  knowledge  of  insolvency  on 
the  x^art  [630]  of  the  transferee,  if  more  than  four 
months  before  bankruptcy  not  evidenced  and  does 
not  constitute  evidence  of  hindrance  or  delay — the 
cases  I  mean  are  clear  on  that  point. 

The  cases  are  also  clear,  if  your  Honor  please, 
upon  the  interpretation  that  to  defraud,  one  must 
show  actively  by  clear  and  convincing  e^ddence  not 
only  that  there  was  insolvency,  insolvency  alone 
at  the  time  of  the  making  of  a  conveyance  and 
knov>dedge  of  insolvency  on  the  part  of  the  trans- 
feree is  not  sufficient  by  any  standard  or  yardstick 
laid  down  by  the  courts  to  impute  fraud. 

In  the  first  place,  that  statute  said  it  cannot  be 
inferred,  it  must  be  active.  And  in  the  second  place 
in  reasoning  it  out,  as  the  courts  have,  they  go  fur- 
ther and  say  it  must  l^e  hj  clear  and  convincing 
evidence. 

It  might  be  interesting  just  to  point  out  in  pass- 
ing at  this  moment  that  in  the  complaint  in  this 
case,  the  first  count,  the  arch  conspirator,  the  archi- 
tect of  this  devious  scheme  is  definitely  named  by 
the  plaintiff  as  Mr.  Hunter. 

The  argument  this  morning,  which  is  of  course 
necessarily  based  irpon  the  e^ddence  in  the  case, 
now  names  Mr.  Hamsay  as  the  arch  conspirator. 
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In  other  words,  I  think — and  when  your  Honor 
reads  that  complaint,  if  you  do  again,  I  ask  you 
to  read  it  again  respectively  in  the  light  of  the  evi- 
dence you  heard  and  the  argmnent  which  was  made 
this  morning  by  the  i)laintiff  because  [631]  I  tliink 
you  will  find  that  the  complaint  envisioned  a  situa- 
tion which  imfortunately  for  the  plaintiff  he  was 
unal)le  to  x^rove  in  this  case  and  he  is  now  attempt- 
ing by  virtue  of  what  I  would  call,  shall  we  say,  a 
tortuous  argument  with  respect  to  the  evidence  to 
bring  himself  within  a  case,  not  the  case  that  was 
pleaded,  but  a  case  of  a  fraudulent  obligation. 

If  your  Honor  i^lease,  we  also  have  a  very  in- 
teresting situation  here  which  I  conunent  on  for 
reasons  that  would  be  obvious  but  also  because  your 
Honor  addressed  us  jointly  some  time  back  with 
respect  to  the  right  to  file  claims  in  bankruptcy 
after  the  expiration  of  the  six  months  period. 

It  is  interesting  to  note  that  the  plaintiff  in  this 
case  seeks  to  have  declared  null  and  void — and  I  am 
quoting  from  his  prayer  in  this  complaint  as  to 
comit  one— the  $28,00000  note. 

I  ask  your  Honor  how  and  in  what  Avay  the 
estate  of  the  bankrupt  can  be  benefitted  by  the  can- 
cellation of  that  note  when  two  things  admittedly 
occurred  ? 

First,  the  time  for  filing  claims  by  us  has  ex- 
pired and  we  never  filed  a  claim  on  that  note. 

Two,  Mrs.  Lannin  argues  in  the  complaint  that 
the  estate  might  lose  the  warehouse — the  $5,000.00 
worth  of  merchandise  that  w^as  left  in  the  ware- 
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house  at  the  time  of  bankruptcy.  They  might  lose 
that.     That  was  in  the  complaint. 

The  evidence  now  shows  from  the  decision  of  the 
Referee  [632]  that  Mrs.  Lannin  lost  that.  The 
estate  got  that. 

I  say  to  your  Honor  that  there  is  no  possible  bene- 
fit that  can  result  to  the  bankrupt's  estate  by  reason 
of  setting  aside  this  note  with  the  single  possible 
exception  of  the  recovery  if  the  note  is  invalid  of 
the  $5,000.00. 

Counsel  might  say,  "Well,  $5,000.00  isn't  hay,  I 
mean,  that's  something." 

But  we  have  this  situation.  Section  57-N  of  the 
Bankruptcy  Act,  which  we  read  to  your  Honor 
which  provides  that  after  the  time  for  filing  claims 
if  a  creditor  who  has  not  filed  a  claim  within  the 
six  months,  that  means  that  he  may  then  file  a 
claim  within  thirty  days  after  the  judgment  becomes 
final  if  the  payment  is  made  within  fifty  days. 

If  the  note  is  set  aside,  as  per  the  prayer  of  the 
complaint  under  the  second  count,  he  would  recover 
$5,000.00  from  us.  And  how  could  we  raise  the 
$5,000.00  back  when  it  was  paid  under  a  note  that 
your  Honor  would  have  declared  under  the  first 
count  to  be  invalid. 

The  Court :  The  $5,000.00  you  are  talking  about 
is  the  pajmients  on  the  note? 

Mr.  Shapro :    Yes,  your  Honor. 

The  Court:  But  the  second  asks  for  only 
$5,000.00. 

Mr.  Shapro:  No,  your  Honor,  the  second  asks 
for  $2,500.00  as  a  preference.    If  you  do  not  give 
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Mm  i^reference  on  the  first  count  to  recover  the 
$5,000.00,  its  consistent —  [633]  I  mean  that  phase 
of  it  is  consistent  with  shall  we  say  the  law  and 
the  facts. 

Now  we  have  then,  your  Honor,  the  situation  that 
the  normal  Vv^hen  and  if — and  I  say  with  due  defer- 
ence to  your  Plonor  and  I  say  Vvdth  due  deference 
to  counsel  with  whom  I  had  the  i^leasure  of  com- 
mencing the  practice  of  law  some  twenty-eight 
years  ago — that  in  my  experience  in  bankrujDtcy 
Courts  such  as  it  may  be  I  have  never  found  where 
a  trustee  undertook  to  set  aside  a  defeat  a  claim 
for  an  obligation  at  least  until  it  was  presented  or 
became  a  threat  to  the  estate. 

In  this  case,  this  claim  was  never  filed. 

I  also  call  your  Honor's  attention  to  the  fact  that 
Mrs.  Lannin  didn't  file  a  claim  based  upon  any 
liabilities  that  she  might  incur  by  reason  of  her 
obligation  to  us  under  the  guarantee. 

She  filed  a  claim  for  sixteen-odd  thousand  dollars, 
which  was  admitted  direct  indebtedness  from  the 
bankrupt  to  her. 

I  called  your  Honor's  attention  once  before  to 
the  fact  that  the  cross-complaint  in  this  case, 
the  answer  in  cross-complaint  was  filed  on  the  same 
date  that  the  complaint  was  filed. 

I  also  called  your  Honor's  attention — and  I  do 
it  with  due  deference  to  all  parties  concerned — to 
an  examination  of  the  paper  of  the  typing  and  of 
the  language  in  the  cross  [634]  complaint  and  in 
the  complaint  in  this  case. 

And  I  say  to  your  Honor  without  fear  of  con- 
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tracliction  that  they  were  typed  by  the  same  type- 
writer and  were  dictated  by  the  same  man. 

Now  the  interesting  part  of  that  observation,  at 
least  from  our  standpoint,  your  Honor,  is  this :  To 
sue  for  a  preference — in  the  first  place  to  sue  for 
the  $2,500.00  loan,  you  know,  that  was  based  on  the 
note — after  it  was  within  the  four  months  period — 
would  avail  the  trustee,  if  successful  of  $2,500.00  for 
the  estate. 

But  if  the  note  weren't  set  aside,  it  would  put 
Twin  City  Lumber  Company  in  a  position  to  get 
that  $2,500.00  back  from  Mrs.  Lannin  because  they 
guaranteed  the  whole  amount. 

The  third  count:  Mrs.  Lannin  isn't  involved  in 
that,  we  are.  As  I  said,  in  my  memorandum  in  one 
paragraph,  that  is  purely  a  question  of  fact  and  if 
your  Honor  believes  we  had  reasonable  cause  to 
believe  that  Elliff  was  insolvent  in  March  of  1954, 
when  he  obtained  that  money,  the  trustee  is  entitled 
to  recover. 

The  only  e^ddence  which  counters  their  inference 
they  want  you  to  draw,  or  reasonable  cause  to 
believe,  is  j)ositive  evidence.  It's  in  the  record 
here;  namely,  that  in  March  of  1954  at  the  time 
we  got  the  money,  he  was  doing  business  on  open 
account  v/ith  very  large  plywood  and  lumber  com- 
panies. And  their  invoices  are  here  and  his  testi- 
mony was  with  Harbor  [635]  Plywood  was  $7,000.00 
on  open  account. 

Your  Honor  will  recall  he  admitted  that  on  cross 
examination. 

I  also  say  to  your  Llonor  that  if  we  were  guilty 
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of  the  fraud  that  with  which  we  are  charged,  if  we 
had  the  knowledge,  the  intricate  and  replete  and 
complete  knowledge  of  the  insolvent  condition  of 
Mr.  Elliff  in  October  of  1953,  and  if  we  participated 
with  him,  which  is  a  necessary  corollary  of  a  recov- 
ery, there  must  be  both  fraudulent  intent  by  the 
bankrupt  and  fraudulent  intent  by  the  transferee 
or  the  obligee,  as  in  this  case.  They  must  be  joint. 
One  without  another  isn't  enough  unless  the  type  of 
fraud  by  the  transferee  is  sufficient  that  it  would 
be  imputed  to  the  bankrupt,  which  even  in  this 
case  I  don't  think  is  charged. 

Under  those  conditions  we  gave  him  $5,400.00 
worth  of  new  open  account  credit  in  November  of 
1954. 

Now  if  your  Honor  from  having  seen  Mr.  Hunter, 
who  is  the  boss  of  this  concern,  was  and  is,  if  your 
Honor  believes  that  he  looks  like  the  kind  of  a  man 
that  if  he  knew  all  these  things  would  give  $5,500.00 
or  $5,400.00  on  an  open  account  credit  after  all  that, 
then  of  course  the  evidence,  the  evidence  to  which 
I  have  addressed  your  Honor  won't  be  persuasive. 

But  I  don't  think  that  your  Honor  can  reach  the 
conclusion,  reasonably,  that  such  was  the  fact.  [636] 

However,  let  us  revert  if  I  may  for  a  moment,  to 
the  main  thing. 

Counsel  started  his  argument  this  morning  by 
saying  that  the  salient  fact,  or  one  of  the  salient 
facts  in  this  case  was  the  trust  agreement. 

Now  there  is  dispute  in  the  evidence  about  our 
knowledge,  our  participation,  our  dictating  the 
terms  and  so  forth.     But  forget  all  that;  forget 
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the  conflict,  resolve  it  for  the  sake  of  argument  in 
favor  of  the  plaintiff.  There  is  nothing  in  the  trust 
agreement,  even  if  it  was  dictated  by  us  and  if  we 
did  everything  concerning  it  that  the  plaintiff  says 
we  did,  there  is  nothing  fraudulent.  There  is 
nothing  rej)rehensible.  There  is  nothing  voidable 
in  connection  with  it. 

All  that  was  actually  done — and  I  think  the  docu- 
ment speaks  for  it — I  think  all  of  the  evidence 
really  speaks  for  it,  it  was  done  in  good  faith  by 
Mr.  Elliff  to  protect  his  mother-in-law  to  the  extent 
that  he  could  in  a  guarantee  that  maybe  he  knew 
or  maybe  he  didn't  know  might  someday  cause  her 
grief,  I  mean,  'financial  grief. 

We  have  this  situation  stated  by  counsel  that  Mrs. 
Lannin  gained  nothing  monetarily  or  otherwise  by 
reason  of  this  endorsement. 

I  will  admit  she  gained  nothing  monetarily,  but 
she  gained  something  othervv^ise  and  she  told  your 
Honor  what  that  something  was.  She  gained  peace 
of  mind  with  her  children.  [637] 

She  testified — your  Honor  will  recall  it,  I  am 
sure — she  knew  his  place,  it  looked  like  it  would 
work  itself  out.  She  didn't  want  to  refuse  it  and 
have  it  said  aftervs^ards  that  she  might  have  saved 
the  business,  I  mean  hj  giving  the  guarantee  if  that 
she  had  refused  it. 

What  more  evidence  your  Honor,  would  the 
Court,  want  to  show  that  the  only  reason  for  this 
guarantee  was  the  family  blood  relationshix^  be- 
tween the  mother  and  the  daughter  whose  husband 
was  the  one  finally  involved,  and  that  she  knew 
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what  she  was  doing,  she  knew  there  was  some  doubt 
about  the  wisdom  of  the  financial  standpoint. 

That  is  confirmed  most  conclusively,  we  submit, 
by  the  fact  that  she  said  that  if  the  business  wasn't 
saved,  she  didn't  want  to  be  blamed  for  the  fact 
that  she  might  have  saved  it  by  giving  the  guaran- 
tee. 

At  no  time  have  we  contended,  your  Honor,  that 
Mrs.  Lannin  participated  in  any  fraud  nor  was 
she  in  ])ad  faith  in  any  respect.  At  no  place  have 
we  said  so  and  at  no  x)lace  have  we  urged. 

She  was  victimized,  but  I  don't  think  as  contrary 
to  coimsel's  ^T-ews,  I  don't  think  Mrs.  Lannin  was 
victimized  hj  her  son-in-law  by  the  act  of  fraud, 
the  fraudulent  misrepresentations  which  are  con- 
tained in  the  cross  complaint. 

Again  I  respectfully  ask  your  Honor  to  review, 
to  re-read  the  cross  complaint,  the  allegations  in 
that  cross  complaint.  [638]  They  were  never  proven 
in  this  case. 

The  allegations  of  that  cross  complaint  were  that 
he,  Elliff,  misrepresented  to  her  his  solvency  and  so 
forth  and  so  on. 

Your  Honor  will  recall  the  testimony  of  Mr. 
Rubidoux.  I  mean  I  reserve  motions  to  strike  and 
so  forth.  I  am  not  urging  those  motions  because  I 
am  perfectly  satisfied  that  the  testimony  is  consist- 
ent with  everything  else  in  the  case. 

He  said  that  he  was  told  by  Mr.  Pasquinelli  that 
there  was  in  effect  $50,000.00  in  assets  and  roughly 
$40,000.00  in  debts. 

The  testimony  of  Mr.  Elliff  is  substantially  the 
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same.  The  testimony  of  Mr.  Baum  is  substantially 
the  same.  The  testimony  of  Mr.  Ramsay  is  sub- 
stantially the  same. 

Much  is  made  this  morning  about  the  fact  that 
the  tapes,  the  records,  the  notations,  the  records 
were  destroyed,  asking  your  Honor  to  presumably 
infer  that  there  was  something  reprehensible  in 
those,  something  damaging  to  the  case  of  T\\T.n  City, 
and  they  were  destroyed. 

Mr.  Ramsay's  own  testimony  is  confirmatory  of 
the  testimony  given  by  the  plaintiff  as  to  the  assets 
and  liabilities  on  account,  as  reflected  by  the  books 
and  the  tapes. 

So  I  mean  the  fact  that  they  were  destroyed  was 
just  an  incident  to,  shall  we  say,  a  certain  amount 
of  lenientness  in  a  business  office.    That's  all.  [639] 

Now  counsel  also  made  a  jDoint  that  the  guarantor, 
or  her  attorney,  were  not  present  at  the  October 
8th  conferences.  He  urges  that  as  an  indication  of 
the  secretiveness  of  the  thing.  Such  is  not  the  fact, 
your  Honor,  because  Mr.  Rubidoux  testified  that  he 
went  over  to  Mr.  Pasquinelli's  office  after  the  agree- 
ment was  drawn  up  and  he  read  it  and  he  passed 
upon  it  and  advised  his  client,  Mrs.  Lannin,  to  sign 
it. 

Xow  if  there  was  going  to  be  a  secret  about  it, 
the  answer  would  have  been  shoved  under  her 
nose. 

Xow  certainly  anybody  as  competent  as  Mr.  Rubi- 
doux, is  he  going  to  pass  upon  it  with  respect  to  his 
client's  rights?  The  secretiveness  of  this  so-called 
trust  agreement  is  vastly  over-emphasized.     It  has 
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no  bearing  upon  damage  so  far  as  the  estate  of  the 
bankrupt  is  concerned. 

When  the  October  8tli  transaction  was  completed, 
if  your  Honor  please,  the  only  thing  that  the  Twin 
City  Lumber  Company  had  that  they  didn't  have 
before  is  Mrs.  Lannin's  guarantee  and  that  was  of 
no  damage  to  the  estate,  and  in  turn  that  he  had 
given  up  control  of  the  warehouse. 

They  didn't  have  a  dime  in  an  obligation  that 
was  coming  to  them  and  they  didn't  have  the  secur- 
ity tangi1:)ly,  ])ut  they  had  a  guarantee  of  a  lady 
whose  financial  statement,  as  your  Honor  knows, 
which  is  in  evidence,  shoAvs  she  is  worth  a  quarter 
of  a  million  dollars.   [640] 

There  wouldn't  ])e  too  much  worry  and  it's  much 
more  logical  and  good  sound  business  judgment  to 
assume  that  the  truth  of  Mr.  Ramsay's  testimony 
and  the  truth  of  Mr.  Hunter's  testimony,  particu- 
larly the  latter's,  with  respect  to  the  financial  state- 
ment that  he  wasn't  interested  in  the  trust  agree- 
ment, he  wasn't  interested  in  the  collateral  as  long 
as  he  had  Mrs.  Lannin's  guarantee — and  frankly 
your  Honor  I  don't  blame  him. 

On  the  subject  of  the  second  count,  which  I  pre- 
sume counsel  has  had  an  opportunity  to  read  now, 
I  didn't  mail  it  to  him  yesterday  because  I  knew 
they  wouldn't  get  them  so  I  delivered  them  first 
thing  this  morning. 

The  point  we  make  there  is  that  under  the  defini- 
tion of  secured  creditor  in  Section  1  of  the  Bank- 
ruptcy Act,  subdi\dsion  28,  Mrs.  Lannin  at  the 
time  of  the  $2,500.00  payment,  and  on  coimsel's  own 
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argument  this  morning,  he  informs  me  in  that  re- 
gard was  secure  credit  because  they  as  the  guaran- 
tor of  our  o]3ligation  had  collateral  of  the  bankrupt 
to  secure  her  guarantee. 

That  is  exactly  what  the  second  sentence  in  this 
subdivision  28  of  Section  1  says. 

Now  if  she  was  a  secured  creditor  at  the  time  she 
received  the  $2,500.00  within  the  four  months,  she 
cannot  be  j)referred.  I  have  cited  to  your  Honor 
very  briefly  some  sections  in  Collyer,  which  if 
you're  interested  and  concerned,  [641]  can  be  ex- 
panded. I  mean  hj  that  all  you  have  to  do  is  read 
about  three  or  four  pages  beyond  and  three  or  four 
pages  before  the  specific  section  of  Collyer  that  I 
cited. 

Your  Honor  will  have  a  complete  exposition  of 
what  I  am  sure  is  the  law. 

That  a  recoverable  preference  cannot  exist  where 
the  transferee  at  the  time  of  the  receipt  of  the 
money,  even  though  within  the  four  months  is  se- 
cured, unless  the  payment  would  be  transferred  to 
him  in  excess  of  the  fair  market  value  of  the  secur- 
ity at  the  time. 

Now  when  the  $2,500.00  was  paid  to  Mrs.  Lan- 
nin — I  mean  to  Twin  City  for  the  bankrupt  within 
the  four  months  prior  to  bankrux)tcy,  which  is  the 
subject  of  the  second  count,  as  far  as  the  evidence 
shows  the  warehouse  had  substantial  lumber  in  it. 

The  figure  isn't  in  there  but  to  offer — when  a 
payment  is  made  to  a  secured  creditor  and  the 
trustee  is  to  recover,  that  is  a  preference.  It  is  the 
burden  of  the  trustee  to  show  that  the  asset  value 
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of  the  security  was  less  than  the  amount  of  the  pay- 
ment or  the  x^referential  transfer. 

In  other  words,  if  the  trustee  had  shown  that  at 
the  time  of  the  $2,500.00  given  to  Twin  City,  the 
vakie  of  the  merchandise  in  the  warehouse  on  re- 
ceipts held  by  Mrs.  Lannin  was  less  than  $2,500.00 
to  the  extent  of  the  difference  between  the  actual 
value  and  the  payment,  it  would  be  a  recoverable 
[642]  preference,  all  other  things  being  equal. 

But  there  is  no  evidence  here  that  at  the  time  the 
$2,500.00  within  the  four  months  was  paid  on  this 
note  to  Twin  City  Lmnber  Company;  that  Mrs. 
Lannin  who  was  then  secured  by  warehouse  re- 
ceipts was  not  adequately  secured  to  the  extent  of 
the  $2,500.00  payments. 

If  as  we  say,  as  we  urge,  Mrs.  Lannin  was  a 
secured  creditor  as  specifically  defined  by  subdivi- 
sion 28  of  Section  1  that  it  is  not  a  recoverable 
preference  because — the  article  that  I  do  refer  to 
calls  it  the  diminution,  the  diminution  of  the  estate. 

It's  the  old  system  of  double  entry  bookkeeping, 
the  theory  of  a  recoverable  preference.  That  if 
there  is  security  on  this  side  of  the  ledger,  a  pay- 
ment merely  increases  the  security  and  releases  the 
case. 

The  asset  value  of  all  assets  of  the  debtor  at  the 
time  remains  the  same  because  if  she  has  a  lien 
for  $2,500.00  on  assets  and  the  $2,500.00  obligation 
is  paid,  the  asset  value  of  the  security  is  eliminated. 

The  net  result  is  that  the  estate  gets  the  benefit 
of  the  discharge  of  the  lien  without  a  diminution 
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of  the  estate  as  a  result  of  the  preferential  payment. 
It  is  not  recoverable. 

The  third  count,  I  have  already  referred  to  that, 
is  a  question  of  fact. 

The  fourth  count,  the  question  of  damages  penal 
and  [643]  othermse,  I  of  course  agree  that  there  is 
no  statute  or  authority  for  this.  This  is  purely  a 
statutory  action.  This  Court  has  no  jurisdiction 
of  this  action  except  under  Section  60,  under  Sec- 
tion 67,  or  under  Section  70,  70  E,  not  70  C. 

70  C  could  only  apply  to  the  trustee,  if  at  all, 
and  that  would  give  the  Court  no  jurisdiction  what- 
ever as  far  as  Mrs.  Lamiin's  cross  complaint  is  con- 
cerned. 

I  mean  I  am  referring  now  to  the  damage  phase 
of  it  because  assuming  for  the  sake  of  argument 
that  under  70  C  a  claim  for  damages  is  possible 
for  which  there  is  no  authority  whatever — and  I 
don't  think  from  reading  it  your  Honor  will  reach 
the  conclusion  that  counsel  will  have  you  reach — 
but  assuming  it  does,  70  C  is  only  for  the  benefit  of 
the  estate. 

It  is  not  available  for  the  Ijenefit  of  Mrs.  Lannin. 
No  place  have  we  run  into  a  situation  where  dam- 
ages for  fraud  allegedly  committed  in  the  form  of 
the  receipt  of  a  voidable  transfer,  of  a  voidable 
obligation  under  the  Uniform  Fraudulent  Convey- 
ance Act  or  under  Section  67,  its  counterpart,  as 
we  have  indicated. 

As  I  pointed  out  to  your  Honor  the  statute  lim- 
its its  challenge  to  the  fraudulent  transfer  to  say 
that  the  transfer  is  fraudulent  and  void.    It  doesn't 
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say  anything  about  recovery  after  damages  or  re- 
covery of  anything  else  except  [6-i-i]  in  effect  to  set 
aside  a  transfer. 

Xow  counsel,  referring  just  very  briefly  now  to 
certain  items,  coimsel  said  that  Mr.  EUiff  testified 
that  the  $1,200.00  check,  which  was  one  of  the  items 
of  the  preference  in  the  fourth  coimt — the  one  in 
the  third  count  that  was  added  by  the  amendment, 
that  is  balanced  and  is  protested. 

He  didn't  testify  that  it  was  protested.  There  is 
no  evidence  that  it  was  protested.  Mrs.  Swanson's 
testimony  was  that  it  never  was  returned.  That's 
just  an  item. 

If  as  we  said  before — and  I  am  using  comisel's 
words — if  we  received  in  October  additional  secur- 
ity for  the  note — I  am  using  his  words  of  this 
morning — "That  is  not  fraudulent ;  that  is  not  void- 
able because  it  took  place  more  than  four  months 
before  bankruptcy." 

Again  assuming  that  we  knew  al^out  all  his  in- 
solvency and  that  he  was  insolvent. 

The  Court:  May  I  ask  this  question  while  you 
are  on  the  subject  of  the  third  coimt? 

Mr.  Shapro :    Yes,  your  Honor. 

The  Court:  By  reason  of  the  amendment  that 
was  filed,  assmning  for  the  moment  that  everything 
the  plaintiff  contends  the  Court  finds  in  this  third 
coim.t,  what  would  ])e  the  amount 

Mr.  C.  Himtington  Jacobs:  Thirty-six  himdred 
dollars  and  some  odd.  [645] 

The  Court:    $3616.00. 

Mr.  Shapro:    $4816.52. 
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The  Court :    That  is  the  figure  I  have  here. 

But  you  spoke  of  the  $1200.00.  Is  there  some  dif- 
ference between  the  $1200.00  item  and  the  items  of 
three  one  seven  oh  and  three  four  six? 

Mr.  C.  Huntington  Jacobs:  No,  your  Honor. 
That  was  one — coimsel  explained  at  the  beginning 
of  the  case  that  he  wasn't  sure  it  was  preferences 
when  the  suit  was  filed.  He  developed  some  more 
information  and  then  decided  to  add  it. 

The  only  reason  he  even  mentions  it  in  this  argu- 
ment now 

The  Court :  It  is  in  exactly  the  same  category  as 
the  other  three  ?  The  only  reason  I  mention  it  is  be- 
cause counsel  made  a  point  that  the  $1200.00  check 
bounced  as  late  as  April  of  1954.  That  check  never 
bounced.  And  counsel  said  there  was  evidence  that 
it  had  been  protested.  The  protests  are  in  evidence. 
They  are  Exhibit  16.  They  show  that  we  have  talked 
a1wut  it,  you  know  that  part,  $28,000.00  note.  They 
show  three  earlier  checks.  How  did  the  $1200.00 
then  j^ecome  an  item  that  was  paid? 

Mr.  Shapro :  Oh  yes,  that  was  paid.  We  received 
the  money.  There  was  no  controversy  on  that  score 
at  all. 

In  conclusion  your  Honor,  I  want  to  say  to  the 
Court  in  all  candor  and  sincerity  that  the  plaintiff 
as  far  as  the  [646]  estate  of  the  bankrupt  is  con- 
cerned— and  that  is  all  that  the  plaintiff  is  inter- 
ested in,  the  x')laintiff  is  a  trustee  in  bankruptcy — 
incidentally,  off  the  record,  I  might  state  to  your 
Honor  that  Mr.  TTilliams  the  trustee  is  a  gentleman 
of  the  highest  repute  for  whom  I  have  the  privilege 
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of  acting  in  many,  many  cases  many  times,  the  last 
case  I  tried  l3efore  you,  Williams  was  the  plaintiff, 
remember,  against  Minardee. 

The  only  thing  that  the  trustee  is  interested  in 
and  can  legally  be  interested  in  something  which 
adversely  affects  it.  It  is  a  statutory  right.  It  is  lim- 
ited by  the  statutes. 

If  you  go  back  to  the  common  law,  you  don't  find 
any  difference.  The  cases  I  have  been  citing  go  back 
to  1817  in  which  the  same  yardstick  is  still  em- 
ployed where  there  was  either  current  or  past  con- 
sideration for  both  there  can  be  no  fraudulent  con- 
veyance except  actually  as  distinguished  from  in- 
ferred fraud,  intent  to  hinder  or  delay  or  defraud 
creditors. 

We  submit  if  your  Honor  please,  ordinary  pru- 
dent common  business  judgment,  good  law,  sound 
common  sense  indicates  that  there  was  nothing  done 
by  Twin  City  Lumber  Company  in  connection  with 
this  promissory  note  that  was  remotely  reprehensi- 
ble, let  alone  sufficient  to  charge  them  with  and  la- 
bel them  as  the  recipients  of  and  participants  in  an 
active  deliberate  fraud  upon  the  estate. 

The  estate  of  the  bankrupt  suffered  no  damage 
whatever.  [647]  The  indebtedness  remained  the 
same.  The  security  was  available  to  the  bankrupt 
and  the  creditors  of  the  bankrupt  as  I  have  pointed 
out  to  your  Honor  for  the  trust  agreement  was 
made  for  the  benefit  as  well  as  for  ours. 

Mr.  C.  Huntington  Jacobs:  Do  you  wish  me  to 
reply  ? 
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The  Court:  I  will  give  you  such  time  as  you  de- 
sire. 

Mr.  C.  Huntington  Jacobs:  That  is  very  kind  of 
your  Honor.  I  do  want  an  opportunity  to  do  that. 
Do  you  care  to  have  me  reply  now  ? 

The  Court:    Yes. 

Mr.  C.  Huntington  Jacobs:  I  will  try  to  make 
this  just  as  brief  as  I  can.  I  want  to  leave  the 
fourth  count  behind  us  for  your  Honor's  considera- 
tion with  just  this  remark. 

The  Court  has  jurisdiction  unquestionably  of  the 
subject  matter  of  the  first  three  counts.  The  fourth 
count  is  related  to  the  first  three. 

This  is  a  court  of  equity  and  the  court  of  equity 
customarily  disposes,  once  it  has  jurisdiction  of  the 
subject  matter,  customarily  disposes  of  the  entire 
controversy. 

I  see  no  difficulty  in  the  Court  disposing  of  the 
controversy  insofar  as  it  takes  the  form  of  the 
fourth  count  since  it  has  the  unquestioned  jurisdic- 
tion of  the  subject  matter  in  the  form  which  it  takes 
in  the  first  three  counts. 

Now  in  respect  of  this  distinction  which  counsel 
makes  between  the  second  count  and  the  third,  it 
seems  to  me  is  [648]  begging  the  question. 

In  the  first  place  if  the  note  was  fraudulent  as 
contended  by  the  trustee,  if  the  note  was  fraudulent 
and  void,  of  course  that  there  argument  falls  to  the 
ground  and  l^ecomes  unimportant  anyway  because 
the  amounts  paid  on  the  note  are  recoverable  under 
the  first  count. 

It  is  in  evidence  that  in  the  proceedings  in  which 
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Mrs.  Lannin  sought  to  assert  her  claim  the  claim 
was  mifomided.  Her  lien  was  denied.  Her  adverse 
claim  was  denied.  The  net  result  is  that  she  didn't 
actually  have  any  lien  and  hasn't  got  one  now. 

She  did  intend  at  the  beginning  of  this  case,  and 
is  still  contending,  formally,  that  she  had  a  lien.  But 
actually  the  decision  was  that  she  had  none.  That 
was  the  decision  of  the  Referee  and  that  is  in  evi- 
dence and  the  reasons  are  stated  in  his  order. 

Now  when  he  says  that  she  was  a  secured  cred- 
itor, he  or.ght  to  have  added  contingent  creditor. 
She  was  a  secured  contingent  creditor  if  that  note 
was  valid.  If  it  wasn't  then  her  guarantee  was  not 
valid  either  because  her  guarantee  was  collateral  to 
the  obligation  of  the  note. 

And  consequently  when  $2500.00  was  paid  on  that 
note,  there  was  as  clear  as  possible  a  preference, 
not  only  to  Mrs.  Laimin  but  also  to  the  payee  of  the 
note ;  that  is  to  say,  its  successor,  Twin  City  Lumber 
Company,  or  so  it  seems  to  me.  [649] 

I  think  however  that  that  question  is  of  secondary 
significance  because  I  honestly  feel  that  upon  exam- 
ining the  record  in  this  case — and  your  Honor's 
notes  which  I  know  are  very  carefully  kept — your 
Honor  will  very  probably  agree  with  the  contentions 
of  the  trustee  that  this  transaction  was  fraudulent 
from  every  point  of  view. 

Xow  Mr.  Collyer  disagrees.  I  think  I  have  cited 
his  comment  in  the  memorandum  in  discussing 
what  fraud  is  necessary  to  entitle  the  trustee  to  re- 
cover under  Section  67  D  to  a  case  of  actual  fraud. 

And  we  are  not  limiting  ourselves  to  actual  fraud 
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either.  I  will  agree  right  now.  Mr.  Collyer  takes  the 
position,  as  I  think  your  Honor  will  find  upon  read- 
ing his  comment,  that  if  an  actually  fraudulent  in- 
tent existed  on  the  part  of  the  bankrupt,  on  the  part 
of  the  transferer  that  is,  or  obliger,  it  is  utterly  im- 
material whether  it  also  existed  on  the  part  of  the 
transferee  or  obligee. 

That  point  I  think  is  covered  in  our  memoran- 
dum. I  haven't  in  the  memorandum  that  I  submit- 
ted drawn  as  extensively  into  the  cases  that  are 
cited  by  Mr.  Collyer  as  counsel  has  and  in  his  reply. 

But  if  your  Honor  reads  Mr.  Collyer's  comment 
u]oon  these  matters  I  think  Mr.  Collyer  is  a  matter 
of  convenience.  We  all  knov"  what  the  situation  is 
there. 

I  believe  that  you  will  find  that  the  first  count  of 
this  [650]  complaint  is  solidly  supported  by  author- 
ity in  view  of  the  evidence  in  this  case.  I  was  very 
much  surprised  to  hear  this  appraisal  that  was 
given  your  Honor  of  this  trust  agreement. 

Counsel  says  he  can  find  nothing  fraudulent  about 
it.  He  says  he  can  find  nothing  wrong  about  it.  He 
finds  it  quite  all  right  that  the  agreement  provided 
in  e:ffect  for  the  payment  of  one  obligation  or  pur- 
ported obligation  at  the  expense  of  new  creditors 
who  must  necessarily  be  brought  into  the  picture 
and  left  unpaid  because  of  the  appropriation  of 
twenty  per  cent  of  the  proceeds  of  this  losing  busi- 
ness to  be  payment  of  that  purported  obligation. 

He  also  surprised  me  when  he  mentioned  the 
proposition  that  Section  67  D  was  intended  to  cover 
only  fictitious  obligations.  I  don't  know  what  au- 
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thority  he  could  possibly  deduce  from  such  a  prop- 
osition. The  statute  speaks  for  itself. 

It  very  sensibly  brackets  as  one  and  the  same 
category  transfers  of  material  things  and  the  incur- 
rence of  obligations  by  a  bankrupt,  I  mean  by  a 
debtor. 

And  so  does  the  Uniform  Fraudulent  Conveyance 
Act  exactly  the  same  way. 

He  surprised  me  again  when  he  referred  at  first 
to  Mr.  Elliff's  intentions  that  the  note  should  be  re- 
ceived in  payment  as  a  figment  of  imagination  of 
myself.  [651] 

But  hew  can  that  be  said  when  your  Honor  has 
before  your  Honor  an  exhibit  which  was  put  in  this 
case  by  the  defendant,  by  the  defense  itself,  showing 
that  that  was  his  intent  unmistakably  because  in 
that  letter  he  conditions  the  theory  or  try  to  have 
the  note  wpon  the  return  of  these  unpaid  checks 
aggregating  over  $9000.00  and  comprising  more 
than  one  third  of  the  total  antecedent  indebtedness. 

What  else  can  he  intend?  How  did  he  suppose  he 
was  to  be  entitled  to  the  return  of  those  checks  if 
this  note  was  to  be  accepted  as  security  for  the  pay- 
ment of  those  checks  or  the  amount  that  they  repre- 
sented. 

It  is  perfectly  apparent  what  he  intended  and  if 
my  memory  doesn't  fail  me  completely,  and  if  my 
notes  are  not  wrong,  he  testified  what  he  intended 
by  the  discussion  of  that  note  and  Mr.  Baum  testi- 
fied how  the  total  of  the  note  was  arrived  at  and 
why  the  excess  claimed  by  Twin  City  was  paid  in 
cash  over  and  above  this  amoimt  of  $28,000.00,  and 
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that  payment  and  this  note  are  obviously  intended 
to  wipe  the  slate  clean  except  for  the  note  itself. 

That  was  not  the  intent  of  Twin  City  or  it  was 
their  intent  at  the  time  that  the  note  was  executed, 
it  certainly  was  not  at  the  time  the  note  reached 
them. 

They  never  did  receive  this  payment  and  I  am 
glad  to  hear  that  admission. 

But  now  we  are  told  that  the  checks,  the  reason 
for  the  [652]  non  return  of  the  checks  was  merely 
that  they  were  mislaid.  Isn't  that  entirely  inconsis- 
tent with  counsel's  position  that  the  note  was  never 
intended  to  operate  this  payment? 

It  seems  to  me  that  there  is  a  clear  conclusion 
there  between  two  opposite  views  by  one  and  the 
same  party. 

What  was  this  extension  of  time  to  which  counsel 
refers  ?  There  is  nothing  in  writing  about  it,  nothing 
in  evidence  about  it.  It  is  an  inference  drawn  from 
the  fact  that  they  took  no  action  actually  after  they 
had  gotten  this  guaranteed  note  with  the  present 
security  of  everything  that  the  man  had  substan- 
tially or  very  nearly  everything  and  it  as  an  insur- 
ance of  future  security  of  receiving  his  future  se- 
curity of  everything  substantially  that  he  might 
acquire  in  a  business  way  thereafter. 

Is  there  an  extension  of  time  implied  there,  that 
he  could  have  actually  filed  an  action  against  him  so 
far  as  anything  in  this  evidence  shows? 

Insofar  as  I  can  see,  they  could  have  filed  an  ac- 
tion against  him  the  day  after  that  October  transac- 
tion Avas  made  if  they  had  wanted  to  on  these  old 
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obligations  which  they  had  kept  alive  or  they  could 
have  waited  if  they  wished  until  the  note  came  due 
and  then  filed  an  action  against  him. 

Instead  of  that  you  will  recall  my  asking  Mr. 
Hunter  *'Do  you  expect  payment  entirely  and  ex- 
clusively from  Mrs.  Lannin?"  [653] 

And  he  said,  ''Why,  no,  Ave  expected  to  get  paid 
by  Elliff  as  long  as  he  stayed  in  business." 

That  Avas  the  substance  of  what  he  said.  I  think 
the  record  will  bear  me  out. 

Of  course  they  didn't  want  to  pursue  Mrs.  Lan- 
nin— to  sue  Mrs.  Lannin  imless  they  had  to.  It  was 
much  pleasanter  and  much  more  feasible  to  get  the 
money  from  the  business  as  long  as  Mr.  Elliif  could 
continue  in  ])usiness  by  incurring  obligations  which 
he  could  not  pay. 

There  are  many  other  matters  that  I  have  noted 
doAvn,  but  it  would  take  too  long  to  cover  them. 

I  do  vv'ant  to  mention  one  thing  to  which  I  have 
already  alluded  in  my  reply. 

Our  complaint  shows  that  we  rely  in  this  first 
count  not  merely  upon  actual  fraud  but  upon  con- 
structiA^e  fraud  designed  by  the  Bankruptcy  Act 
and  also  by  the  Uniform  Fraudulent  Conveyance 
Act. 

Our  memorandum  deals  with  that  matter  and 
adverts  to  the  AAitnesses  Avhose  testimony  appeared 
to  support  the  present. 

It  is  our  contention  that  there  is  present  in  this 
case  all  of  the  elements  required  by  each  of  those 
three  definitions.  They  are  alternatiA'es. 

If  anv  one  of  them  be  found  there  was  construe- 
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tive  fraud,  and  of  course  if  there  was  constructive 
fraud  it  is  immaterial  whether  there  was  actual 
fraud  or  not,  but  we  have  laid  stress  [654]  upon  the 
actual  fraud  in  this  case  because  it  seems  to  us  that 
there  seldom  has  been  a  case  that  affords  more  evi- 
dence of  an  intent  to  hinder  or  delay  or  to  defraud 
and  they  all  come  under  the  heading  of  fraud  under 
the  Bankruptcy  Act  and  under  the  Uniform  Fraud- 
ulent Conveyance  Act. 

It  isn't  necessary  that  the  bankrui)t  should  have 
intended  never  to  pay  the  obligation  at  all.  It  is 
cjuite  sufficient  that  he  intended  to  hinder  or  delay 
the  creditor  in  realizing  uj)on  this  ol^ligation. 

If  this  was  his  intent,  it  is  just  as  fraudulent  as 
though  he  never  intended  to  pay  that  creditor  at  all. 

But  I  call  your  Honor's  attention  to  the  testi- 
mony of  the  l)ankrupt  which  is  absolutely  unrefuted 
to  this  effect,  that  he  incurred  after  that  October 
transaction  for  the  purpose  of  merchandise  for  his 
stock  in  trade  from  other  suppliers  than  Twin  City 
Company  or  Twin  City  Lum]3er  Company,  he  in- 
curred indebtedness  aggregating  approximately 
$40,000.00  of  which  he  paid  only  approximately 
$8000.00,  one  fifth. 

The  other  four  fifths,  what  hapi)ened  to  that?  It 
either  vanished  in  the  continued  operation  of  that 
business,  the  expense  of  it,  of  which  eighty  per  cent 
of  its  proceeds  were,  the  entire  proceeds  might  have 
been  allocated,  or  else  it  was  paid  to  Twin  City 
Lumber  Company  on  account  of  this  note  while  the 
creditors  who  had  supplied  the  merchandise  from 
which  this  money  was  derived  by  virtue  of  this  ut- 
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terly  [655]  innocent  document,  this  trust  agreement, 
remained  unpaid  and  remained  impaid  today. 
Thank  you. 

Mr.  Shapro:  May  I  have  just  one  word,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Shapro :  TVe  do  not  contend  that  this  note 
was  given  to  us  or  received  by  us  as  security  for 
anything.  It  was  a  written  evidence  of  the  indebted- 
ness and  the  old  accounts  were  closed  and  the  old 
account  was  opened  on  that  basis. 

The  word  security  as  coimsel  used  it  imports 
some  lien  upon  the  property  of  the  bankrupt.  That 
we  didn't  have  for — such  is  not  our  contention  as 
and  as  far  as  the  innocent  document  which  he  refers 
to,  he  said  the  bankrupt  incurred  $40,000.00  worth 
of  obligations,  if  we  got  our  twenty  per  cent  of  it 
we  would  have  gotten  $8000.00  on  the  note. 

In  other  Avords,  if  your  Honor  please,  we  were 
supposed  to  anticipate  in  October  despite  the  fact 
that  in  Xovember  we  gave  him  $5400.00  worth  of 
new  merchandise,  that  he  was  going  to  buy  $40,- 
000.00  new  merchandise  on  open  account  with  no 
credit  at  all  of  being  insolvent  and  only  pay  twelve 
of  it — in  other  words,  we  were  supposed  to  be  sued, 
I  don't  think  it's  reasonable. 

The  Court:  '\^"ell,  the  matter  may  be  submitted. 
I  want  to  read  these  memorandiuns  again. 

[Endorsed] :  Filed  July  23,  1956. 
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[Endorsed] :  No.  15201.  United  States  Court  of 
Api^eals  for  the  Ninth  Circuit.  Ralph  E.  Williams, 
as  Trustee  in  Bankruptcy  of  the  Estate  of  George 
F.  Elliff,  an  individual  doing  business  as  Pine  Sup- 
ply Co.,  bankrupt,  and  Pearl  K.  Lannin,  Appel- 
lants, vs.  Twin  City  Company,  Twin  City  Lumber 
Co.,  John  W.  Hunter,  Franklin  Supply  Corpora- 
tion, Southwest  Management  Corj).,  H.  A.  Collins 
and  William  R.  Ramsay,  Appellees.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed:  July  10,  1956. 

Docketed:  July  23,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Ai^peals, 
in  and  for  the  Xinth  Circuit 

Xo.  15201 

RALPH  E.  WILLIAMS,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  GEORGE  F.  ELLIFF, 
an  individual,  doing  business  as  ''PIXE  SUP- 
PLY CO.,"  Bankrupt,  and  PEARL  K.  LAN- 

NIN,  ApiDellants, 

vs. 

TWIX  CITY  COMPAXY,  TWIX  CITY  LUM- 
BER CO.;  JOHX  W.  HUXTER;  FRAXK- 
LIX  SUPPLY  CORP.;  a  corporation; 
SOUTHWEST  MAXAGEMEXT  CORP.,  a 
corporation;  H.  A.  COLLIXS  and  WILLIAM 
W.  RA]\ISAY,  Appellees. 

SPECIFICATIOX  OF  POIXTS 

Appellants  specify  as  follows  the  points  upon 
which  they  rely  upon  this  appeal ;  to-wit : 

1.  In  view  of  the  pleadings  and  the  evidence,  the 
District  Court  should  have  found  the  October  trans- 
action mentioned  in  the  First  and  Fourth  Counts  of 
the  Complaint  and  Cross-Complaint  constructively 
fraudulent  under  subsection  2,  of  subdivision  d,  of 
section  67,  of  the  Bankruptcy  Act  and  under  each 
of  the  first  three  clauses  of  that  subsection ;  namely, 
clauses  (a),  (b),  and  (c). 

2.  In  view  of  the  pleadings  and  the  evidence,  the 
District  Court  should  have  found  the  said  October 
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transaction  constructively  fraudulent  under  sections 
3439.04,  3439.05,  and  3439.06  of  the  Uniform  Fraud- 
ulent Conveyance  Act  of  California  (namely  Cal. 
Civil  Code,  sees.  3439.04-3439.06). 

3.  In  view  of  the  pleadings  and  the  evidence,  the 
district  Court  should  have  found  the  October  trans- 
action, mentioned  in  the  Complaint  and  Cross-Com- 
l^laint,  actually  fraudulent  under  clause  (d)  of  sub- 
section 2,  of  subdivision  d,  of  section  67  of  the 
Bankruptcy  Act. 

4.  In  view  of  the  pleadings  and  the  evidence,  the 
District  Court  should  have  found  the  said  October 
transaction  actually  fraudulent  under  section 
3439.07  of  the  said  Uniform  Fraudulent  Convey- 
ance Act  of  California. 

5.  The  District  Court  should  therefore  have 
found  the  promissory  note  involved  in  said  transac- 
tion fraudulent  and  void  as  against  the  creditors  of 
the  bankrupt  and  his  trustee  in  bankruptcy  under 
subsection  (6)  of  subdivision  d,  of  section  67,  and 
under  subsections  (1)  and  (2)  of  subdivision  e  of 
section  70,  of  the  Bankruptcy  Act. 

6.  The  appellant  Trustee  further  specifies  that 
the  District  Court  should  therefore  have  foimd 
fraudulent  and  void  as  against  the  Trustee,  each 
and  all  of  the  transfers  made  by  the  bankrupt  from 
his  estate  as  payments  upon  said  note,  and  should 
have  concluded  and  held  that  all  of  said  payments 
made  prior  to  (besides  those  made  during)  the  pe- 
riod of  four  months  next  preceding  bankruptcy, 
were  recoverable  as  fraudulent  transfers  under  sub- 
section (6)  of  subdivision  d  of  section  67,  and  under 


670  Ralph  E.  Williams,  et  al.  vs. 

subsection  2  of  subdivision  e  of  section  70,  of  the 
Bankruptcy  Act;  and  further  specifies  that  he 
should  have  been  awarded  judgment  accordingly 
upon  his  First  Count. 

7.  The  appellant  Trustee  further  specifies  that 
the  District  Court  should  have  found  that  the  estate 
of  said  bankrupt  was  imioaired  as  a  proximate  re- 
sult of  such  fraud  on  the  part  of  the  appellees,  in 
the  manner  and  to  the  extent  alleged  in  the  Fourth 
Count  of  the  Complaint,  and  should  have  concluded 
and  held  that  on  behalf  of  the  creditors  the  trustee 
was  entitled  to  recover  from  the  appellees  and  each 
of  them  the  amount  of  such  impairment;  and  fur- 
ther specifies  that  he  should  have  been  awarded 
judgment  accordingly  upon  his  Fourth  Count. 

8.  The  appellant  cross-complainant,  Pearl  K. 
Lannin,  further  specifies  that  the  said  note  being 
void  as  fraudulent,  was  and  is  wholly  unenforceable 
even  as  against  the  maker,  and  that  the  District 
Court  should  therefore  have  found,  concluded  and 
declared  her  accommodation  guarantee  of  said  note 
to  be  equally  void  and  unenforceable  as  against  her 
in  accordance  with  the  prayer  of  her  cross-com- 
plaint. 

9.  The  appellant  cross-complainant.  Pearl  K. 
Lannin,  further  specifies  that  the  District  Court 
should  have  found  she  had  been  actually  damaged 
in  the  manner  and  to  the  extent  alleged  in  her 
cross-complaint  as  a  x^roximate  result  of  such  fraud 
on  the  part  of  the  appellees,  and  should  have  con- 
cluded and  held  that  she  was  entitled  to  recover  the 
amoimt  of  such  actual  damage  plus  such  exemplary 
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damage  as  the  Court  might  deem  appropriate 
within  the  prayer  of  her  Cross-Complaint,  and  that 
she  should  have  been  awarded  such  actual  and  ex- 
emplary damages. 

Dated :  September  17,  1956. 

Respectfully  submitted, 

/s/  C.  HUNTINGTON  JACOBS, 

Attorney  for  Appellant  Trustee, 
Ralph  E.  Williams 

/s/  ROBERT  N.  JACOBS, 

Attorney  for  Appellant  Cross- 
Complainant,  Pearl  K.  Lan- 
nin 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:    Filed    Sept.    18,    1956.    Paul    P. 
O'Brien,  Clerk. 
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Appeal  from  the  United  States  District  Court  for  the 
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Honorable  0.  D.  Hamlin,  Judge. 
APPELLANTS'  OPENING  BRIEF. 


LEGAL  PROCEEDINGS  TO  DATE. 
On  July  10,  1954,   in  the   United   States  District 
Court  for  the  Northern  District  of  California,  South- 
em  Division,  one  of  the  creditors  of  George  F.  Elliff 
herein  called  the  Bankrupt,  filed  a  petition  for  the 


involuntary  adjudication  of  said  Elliff.  Thereupon  the 
said  Court  adjudged  said  George  F.  Elliff  to  be  a 
Bankrupt  and  appointed  Ralph  E.  Williams  as 
Trustee  in  Bankruptcy.  The  Trustee  thereafter  in- 
stituted summary  proceedings  against  Pearl  K.  Lan- 
nin,  who  claimed  ownership  of  the  stock  in  trade  lo- 
cated in  the  Bankrupt's  place  of  business,  by  virtue 
of  warehouse  receipts  issued  to  her  pursuant  to  the 
''Trust  Agreement,"  a  copy  of  which  was  made  an 
exhibit  to  the  complaint  herein.  Pearl  K.  Lamiin  at- 
tempted, by  petition,  in  said  siunmary  proceedings, 
to  join  Twin  City  Liunber  Company,  defendant 
herein,  and  an  order  joining  Twin  City  Lumber  Com- 
pany was  made.  Motion  was  thereupon  made  by  Twin 
City  Liunber  Company,  to  dissolve  the  joinder  and 
dismiss  the  proceeding  as  against  itself,  and  the  mo- 
tion was  granted.  Subsequent  thereto  the  said  sirni- 
mary  proceedings  were  concluded  with  an  order  de- 
nying the  claim  of  Pearl  K.  Lannin  to  the  Bankrupt's 
stock  in  trade  and  concluding  that  the  said  Trust 
Agreement  and  warehouse  receipts  were  wholly  in- 
effectual and  void  as  against  the  Trustee.  This  order 
was  made  subsequent  to  the  filing  of  the  action  upon 
which  this  appeal  is  made,  but  prior  to  the  trial 
thereof. 

The  action  herein  was  brought  hy  the  said  Trustee 
in  Bankruptcy  against  Twin  City  Lumber  Company, 
Twin  City  Co.,  John  W.  Himter,  Franklin  Supply 
Corporation,  Southwest  Management  Corp.,  H.  A. 
Collins  and  William  R.  Ramsay  (grouped  for  con- 
venience hereafter  as  the  Twin  City  defendants),  and 


against  Pearl  K.  Lannin  and  Audrey  Mae  Elliff,  based 
upon  a  complaint  setting  forth  four  counts  therein. 
Pearl  K.  Lannin  thereupon  cross-complained 
against  the  Twin  City  defendants. 

Trial  was  duly  held  before  the  Court,  sitting  with- 
out a  jury,  and  judgment  was  rendered  for  the  trustee 
against  the  Twin  City  defendants  on  Count  Three  of 
his  complaint,  and  against  the  Trustee  on  Counts  One, 
Two  and  Four  of  his  complaint.  Judgment  was  also 
rendered  against  Pearl  K.  Lamiin  on  her  cross-com- 
plaint. 

This  Appeal  is  now  taken  by  the  Trustee  on  the 
judgment  against  the  Trustee  on  Coimts  One  and 
Four  of  his  complaint,  and  by  Pearl  K.  Lannin  on 
the  judgment  against  her  on  her  cross-complaint. 


STATEMENT  OF  FACTS. 
In  1953  George  Elliff,  the  Bankrupt  was  engaged 
in  the  retail  limiber  business  in  the  city  of  San  Jose. 
He  purchased  a  large  part  of  his  stock  in  trade  from 
Twin  City  Liunber  Co.  a  Los  Angeles  wholesaler.  All 
of  the  respondents  in  this  case  are  similarly  situated 
as  to  their  legal  position  in  this  case  and  for  purposes 
of  convenience  hereinafter  they  will  be  referred  to 
simply  as  Respondent  imless  specifically  referred  to 
by  proper  name.  Due  to  the  Bankrupt's  poor  record 
of  pajrment  an  agreement  was  made  whereby  the 
Bankrupt's  stock  in  trade  was  put  into  a  field  ware- 
house on  his  premises  and  as  security  for  the  obliga- 


tion  to  it  Respondent  was  given  the  warehouse  re- 
ceipts. This  took  place  in  May  and  gave  Respondent 
as  a  practical  matter  the  power  to  prevent  the  Bank- 
rupt from  continuing  in  business. 

Subsequent  to  this  the  Bankrupt  continued  in  busi- 
ness but  issued  bad  checks  to  Respondent  in  payment 
of  obligations  to  it  and  finally  Respondent  informed 
the  Bankrupt  that  he  would  either  have  to  pay  the 
obligations  or  else  some  new  and  more  satisfactory 
arrangement  would  be  necessary  to  prevent  Respond- 
ent from  closing  down  the  business  which  the  respond- 
ent did  close  prior  to  the  October  Transaction.  Re- 
spondent visited  the  Bankrupt  in  San  Jose  and  went 
over  his  affairs  in  detail  although  it  appears  that  the 
Bankrupt  may  not  have  disclosed  to  Respondent  some 
non-business  debts  he  had.  After  conferences  and  dis- 
cussions in  late  September  and  early  October  the 
Bankrupt  made  a  small  cash  payment,  executed  a 
note  for  $28,000  to  Respondent  and  concluded  a  Trust 
Agreement  whereby  the  Bankrupt  transferred  his 
stock  in  trade  and  assigned  his  accounts  receivable  in 
trust  to  his  attorney  as  trustee.  He  also  midertook  an 
obligation  as  stated  in  the  Trust  Agreement  to  trans- 
fer all  future  stock  in  trade  whether  or  not  purchased 
from  Respondent  and  to  assign  all  future  accounts 
receivable  to  the  trust.  The  stock  in  trade  had  a  value 
of  some  $25,000  and  the  accounts  receivable  were  in 
the  amomit  of  $25,000  although  listed  in  the  trust 
agreement  as  $17,000.  Respondent  turned  over  its 
warehouse  receipts  to  the  warehouse  company  and 
ncAv  ones  were  issued  to  Pearl  K.  Lannin,  the  Bank- 


rupt's  mother-in-law.  Mrs.  Lannin  guaranteed  the 
Bankrupt's  note  to  Respondent.  Respondent  did  not 
give  up  its  warehouse  receipts  until  it  had  received 
copies  of  the  note  and  trust  agreement  and  a  financial 
statement  of  Mrs.  Lannin. 

The  trust  agreement  named  Mrs.  Lannin  as  bene- 
ficiary but  it  also  provided  that  20%  of  all  receipts  of 
the  trust  were  to  be  set  aside  for  Respondent  to  make 
payments  on  the  note.  It  provided  for  a  salary  to  the 
Bankrupt  and  permitted  the  trustee  to  make  pay- 
ments to  other  creditors  but  provided  that  in  no  event 
should  any  payments  be  made  that  would  touch  the 
20%  for  Respondent. 

At  the  conferences  in  San  Jose  pre^dously  men- 
tioned Respondent  sought  to  have  the  figure  of  30% 
set  aside  for  his  benefit  but  finally  settled  on  20%. 
At  one  of  the  conferences  in  the  offices  of  the  attorney 
who  became  the  trustee,  the  attorney  mentioned  the 
possibility  that  a  notice  to  creditors  under  the  provi- 
sions of  California  Civil  Code  Section  3440  might  be 
necessary.  The  matter  was  discussed  and  it  was  agreed 
that  notice  might  be  disastrous  and  should  not  be 
given.  Respondent's  agent  stated  that  he  took  no  part 
in  that  phase  of  the  discussion  but  admitted  knowl- 
edge of  it. 

Although  the  Bankrupt  had  transferred  title  to  his 
business  he  continued  to  run  it  as  the  Trust  Agree- 
ment provided  he  should  do  Respondent  had  per- 
mitted the  reopening  of  the  Bankrupt's  business  upon 
the  completion  of  the  October  Transaction.  Creditors 
of  the  Bankrupt  at  the  time  of  the  October  transac- 


tion  remained  creditors  at  the  time  of  bankruptcy  and 
held  and  hold  provable  claims  against  the  Bankrupt. 
Pursuant  to  that  transaction  payments  were  made  to 
Respondent.  Bankruptcy  occurred  the  following  Jmie. 

In  the  bankruptcy  proceedings,  the  Referee  held 
that  the  October  transaction  was  a  fraudulent  con- 
veyance under  Section  €7d  as  to  the  creditors  of  the 
Bankrupt,  and  thus  held  that  Mrs.  Lamiin  obtained 
no  rights  under  it. 


LEGAL  ISSUES. 

1.  Did  the  Bankrupt  have  an  actual  intent  to  hin- 
der, to  delay  or  to  defraud  any  of  his  creditors  by 
means  of  the  October  transaction? 

2.  Did  the  Bankrupt  transfer  any  property  or  in- 
cur any  obligations  to  or  for  the  benefit  of  Respond- 
ent under  the  October  transaction? 

3.  Was  the  property  remaining  in  the  hands  of 
the  Bankrupt  after  such  transfer  or  obligation  an  un- 
reasonably small  capital  for  his  business? 

4.  Was  the  Bankrupt  insolvent  at  the  time  of  the 
October  transaction  or  rendered  insolvent  thereby? 

5.  Did  the  Respondent  give  the  Bankrupt  fair 
consideration  as  defined  by  Section  67  of  the  Bank- 
ruptcy Actor  California  Civil  Code  Section  3439? 

6.  Does  the  fraudulent  character  of  the  transaction 
of  which  it  was  a  part,  render  the  promissory  note 
invalid  and  imenforceable  against  the  Bankrupt,  and 
therefore  the  guarantor? 


ARGUMENT. 

I. 

INTRODUCTION. 

The  efforts  of  creditors  to  collect  from  their  debtors 
and  the  efforts  of  debtors,  honest  and  otherwise,  to 
escape  or  to  delay  payment  have  produced  a  sub- 
stantial segment  of  law.  As  the  efforts  of  debtors  be- 
came recognized  and  stereotyped,  laws  were  passed 
to  prevent  or  limit  their  methods.  As  new  ways  were 
fashioned  by  debtors  to  sidestep  these  laws  new 
statutes  were  developed  to  counter  the  action  of  the 
debtors.  This  field  of  law  is  a  dynamic  one  as  ingen- 
ious debtors  impelled  by  the  threat  or  the  existence  of 
insolvency  try  to  salvage  something  for  themselves 
and  lawmakers  strive  to  keep  these  efforts  within  the 
bounds  of  our  concepts  of  fairness  and  justice. 

At  times  the  debtor  feels,  rightly  or  wrongly,  that 
a  respite  from  his  difficulties,  temporary  though  it 
may  be  can  be  gained  by  giving  a  special  favor  to  a 
certain  creditor  or  creditors.  Customarily  the  favored 
creditors  are  those  who  are  most  insistent  in  their 
threats  or  those  who  are  in  position  to  do  the  Bank- 
rupt's business  the  most  harm.  The  action  favoring 
the  creditor  may  be  solely  the  Bankrupt's  idea  but  it 
often  results  from  the  collusion  or  at  least  the  strong 
suggestion  of  the  creditor.  Many  of  these  efforts  at 
favoritism  are  not  permissible  as  being  unfair  to  the 
debtor's  other  creditors. 

The  relationships  of  debtors  and  creditors  are  pre- 
scribed and  circumscribed  by  many  laws.  Among 
them  are  laws  relating  to  bankruptcy,  bulk  sales,  ob- 
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tained  and  perfecting  security  devices  such  as 
mortgages,  pledges  and  warehouse  receipts  and  the 
laws  relating  to  various  types  of  liens.  Also  included 
are  statutes  covering  what  are  perhaps  imfortunately 
entitled  ' '  fraudulent  conveyances. "  It  is  misleading  to 
use  the  word  '^fraudulent"  which  often  connotes  con- 
duct bordering  on  the  criminal  to  describe  conduct  in 
which  by  the  express  words  of  the  statute,  actual  in- 
tent may  be  immaterial.  An  honest  effort  to  pay  an 
honest  debt  may  under  the  statutes  be  a  fraudulent 
conveyance.  It  is  nevertheless  forbidden  as  imfair  to 
other  creditors  just  as  similar  honest  efforts  to  pay 
honest  debts  may  be  forbidden  as  preferences. 

In  the  instant  case  the  Respondent  was  a  creditor 
who  was  in  a  position  to  do  the  Bankrupt's  business 
great  harm.  It  insisted  that  some  arrangement  satis- 
factory to  it  be  made  and  ordered  the  Bankrupt  to 
cease  to  operate  until  that  time.  An  arrangement  was 
made  which  gave  Respondent  a  favored  position  \m- 
available  to  other  creditors.  The  trial  court  agreed 
that  this  conduct  was  unfair  to  other  creditors  to  the 
extent  that  money  paid  pursuant  to  the  October  agree- 
ment and  within  4  months  of  bankruptcy  was  a  pref- 
erence. It  failed  to  find  that  the  transfers  and  the  ob- 
ligations imder  which  that  money  was  preferentially 
paid  were  ''fraudulent  conveyances."  This  was  error. 

This  is  a  case  of  first  impression  on  some  of  the 
phases  of  the  law  concerned.  Our  research  has  turned 
up  very  little  authority  on  the  questions  involved. 


II. 

THE  OCTOBER  TRANSACTION  IS  A  FRAUDULENT  CONVEY- 
ANCE UNDER  THE  PROVISIONS  OF  BANKRUPTCY  ACT 
SECTION  67d  2(d)  AND  UNDER  CALIFORNIA  CIVIL  CODE 
SECTION  3439.07. 

The  Uniform  Fraudulent  Conveyance  Act  based 
upon  the  old  Statute  of  13  Elizabeth  is  the  source  of 
the  provisions  of  both  Section  67d  of  the  Bankruptcy 
Act  and  Section  3439  of  the  California  Civil  Code.  The 
trustee  has  the  right  to  assert  a  claim  imder  both.  As 
the  corresponding  subsections  are  virtually  identical 
in  language  the  arguments  to  be  made  will  be  appli- 
cable under  both  statutes. 

Section  67d  2(d)  of  the  Bankruptcy  Act  reads: 
"Every  transfer  made  and  every  obligation  in- 
curred by  a  debtor  within  one  year  prior  to  the 
filing  of  a  petition  initiating  a  proceeding  under 
this  act  by  or  against  him  is  fraudulent  as  to  then 
existing  and  future  creditors  if  made  or  incurred 
with  actual  intent  as  distinguished  from  intent 
presumed  in  law  to  hinder,  delay  or  defraud 
either  existing  or  future  creditors." 

The  Bankrupt  had  an  actual  intent  to  hinder  and 
to  delay  his  creditors  in  this  case.  The  proof  of  in- 
tention to  hinder  or  delay  is  proof  of  actual  fraud 
required  by  the  section.  Lovett  v.  Faircloth,  10  F.2d 
301;  Rose  v.  Rose,  271  N.Y.S.  5,  241  App.  Div  3',Md' 
N  Freight  Lines  v.  Kirribel  Lines,  180  Tenn.  1,  170 
S.W.2d  186. 

The  intent  to  hinder  and  to  delay  was  shown  by 
evidence  of  a  determination  to  withhold  from  other 
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creditors  of  the  bankrupt,  present  or  future  and  no- 
tice of  the  October  transaction.  Without  prolonging 
this  brief  with  extensive  quotations  from  the  Tran- 
script of  Record  we  respectfully  call  the  courts  at- 
tention to  the  fact  that  a  conversation  took  place  in 
early  October  at  the  offices  of  Louis  Pasquinelli  Esq. 
attorney  for  the  Bankrupt  at  which  Mr.  Pasquinelli, 
Mr.  Baum  the  Bankrupt's  accountant,  the  Bankrupt 
and  Mr.  Ramsay,  one  of  the  Respondents  were  pres- 
ent. At  that  conversation  the  matter  of  notice  to 
creditors  was  suggested  as  necessary  by  Mr.  Pas- 
quinelli. After  a  discussion  in  which  it  was  pointed 
out  that  such  notice  might  be  disastrous  it  was  agTeed 
that  no  notice  be  given.  (Testimony  of  Pasquinelli 
Tr.  Rec.  p.  147;  of  the  Bankrupt  Tr.  Rec.  p.  176;  of 
accoimtant  Baimi  Tr.  Rec.  p.  251  and  of  Respondent 
Ramsay  Tr.  Rec.  p.  528.)  Respondent  Ramsay  admits 
that  there  was  such  a  conversation  in  his  presence  but 
although  he  admitted  his  memory  was  not  too  clear  on 
the  details  of  the  October  transaction  he  did  deny  that 
he  took  an  active  part  in  that  phase  of  the  conversa- 
tion. The  others  present  remembered  otherwise.  How- 
ever there  is  apparently  no  dispute  of  the  fact  that 
Respondents  closed  the  Bankrupts  operation  down 
and  told  him  some  satisfactory  arrangement  had  to  be 
made  on  the  debt,  that  Respondent  knew  of  the  con- 
versation decribed  above  at  which  it  was  determined 
that  notice  would  not  be  given,  that  the  Trust  Agree- 
ment contained  a  provision  that  future  accounts  re- 
ceivable would  be  turned  over  to  the  trust  and  no 
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notice  given  to  the  debtors  thereon,  and  that  Respond- 
ents did  not  release  the  warehouse  receipts  they  held 
iinil  receiving  executed  copies  of  the  note  and  Trust 
Agreement. 

It  is  clear  and  unmistakable  that  the  Bankrupt  in- 
tended to  hinder  and  delay  his  creditors,  existing  and 
future  by  concealing  from  them  the  facts  of  the  Oc- 
tober transaction  and  that  Respondent  had  a  similar 
intent.  While  there  is  no  direct  admission  of  the 
fraudulent  intent  by  Respondent  proof  of  fraud  may 
come  by  inference  from  circimistances  surroimding 
the  transaction,  the  relationship  and  interest  of  the 
parties.  Menick  v.  GoUy,  131  C.A.2d  542;  280  P.2d 
844.  Thus  Finding  of  Fact  IX  of  the  court  below  is  in 
error  as  it  is  contrary  to  undisputed  evidence. 

One  final  factor  should  be  noted.  The  substance  of 
this  transaction  was  that  the  Bankrupt  transferred 
title  to  his  business  and  assets  and  yet  retained  bene- 
fits and  practical  control.  This  has  always  been  re- 
garded as  fraudulent.  Heath  v.  Hehnick  (1949), 
use  A  9th,  173  F.2d  157;  In  re  Cummins  Const.  Corp. 
(1948  USDC  Md.)  81  F.  Supp.  193;  Kane  v.  Sesac 
Inc.  (1944  USDC  N.Y.)  54  F.  Supp.  193;  Com.  Trust 
Co.  of  Pittsburgh  v.  Cirigliano,  352  Pa.  108,  41  A.2d 
863. 
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III. 

THE  OCTOBER  TRANSACTION  IS  A  FRAUDULENT  CONVEY- 
ANCE UNDER  THE  PROVISIONS  OF  BANKRUPTCY  ACT 
SECTION  67d  2(b)  AND  CALIFORNIA  CIVIL  CODE  SECTION 
3439.05. 

Section  67d  2(b)  provides: 

''Every  transfer  made  and  every  obligation  in- 
curred by  a  debtor  within  one  year  prior  to  the 
filing  of  a  petition  initiating  a  proceeding  under 
this  Act  by  or  against  him  is  fraudulent  as  to  the 
existing  creditors  and  as  to  other  persons  who 
become  creditors  during  the  continuance  of  a 
business  or  transaction  if  made  or  incurred  with- 
out fair  consideration  by  a  debtor  who  is  engaged 
or  who  is  about  to  engage  in  such  business  or 
transaction  for  which  the  property  remaining  in 
his  hands  is  an  mireasonably  small  capital,  with- 
out regard  to  his  actual  intent." 

There  are  very  few  reported  cases  on  this  section 
or  its  equivalent  under  the  Uniform  Fraudulent  Con- 
veyance Act.  We  find  nothing  directly  in  point  on 
what  constitutes  an  unreasonably  small  capital  and 
will  argue  from  the  facts  in  evidence. 

About  all  the  bankrupt  had  of  value  in  the  business 
was  his  stock  in  trade  and  his  accounts  receivable.  He 
was  to  conclude  the  October  transaction  whereby  he 
was  to  transfer  the  stock  in  trade  and  the  accounts 
receiveable  in  trust  for  the  benefit  of  Respondent  and 
others  but  was  to  continue  to  run  the  business.  We  be- 
lieve it  has  never  been  the  claim  of  respondents  that 
as  a  part  of  the  October  transaction  the  Bankrupt 
actually  received  anything  which  had  a  value  which 
could  be  turned  into   cash   for  creditors.   Thus  the 
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bankrupt  transferred  his  assets  and  maintained  his 
obligations.  This  is  compelling  evidence  that  the 
Bankrupt  was  left  with  an  ''unreasonably  small  capi- 
tal" in  order  to  transact  business.  Virtually  no  capi- 
tal is  an  "imreasonably  small  capital." 

Even  if  we  should  disregard  the  change  in  owner- 
ship caused  by  the  trust  and  merely  consider  the  ob- 
ligations it  imposed  we  see  an  unreasonably  small 
capital. 

The  Bankrupt  testified  that  his  average  gross  mark- 
up on  his  merchandise  was  20%.  (Tr.  Rec.  p.  348.)  As 
he  continued  to  purchase  merchandise  and  pay  for  it 
he  would  have  20%  over  its  cost  with  which  to  work. 
From  that  he  had  to  cover  his  overhead,  his  salary 
of  $400  per  month  plus  fuel  expenses,  interest  on  the 
$28,000  due  Respondent,  the  trust  costs  and  fees,  etc. 
Yet  20%  of  all  moneys  had  to  be  earmarked  for  the 
Respondent.  It  is  clear  that  the  Bankrupt  had  no 
working  capital  and  the  need  for  such  was  shown  by 
the  letters  comprising  Plaintiff's  Exhibit  3.  The  plain- 
tiff had  a  number  of  slow  accounts.  We  think  it  is  ob- 
vious that  no  business  which  sells  on  credit  can  ear- 
mark for  liquidation  of  an  old  obligation  an  amount 
equivalent  to  its  gross  profit  and  yet  have  enough 
capital  to  operate. 

The  Trust  Agreement  although  not  naming  Re- 
spondent in  so  many  words  as  a  beneficiary  makes  Re- 
spondent a  beneficiary  by  the  provisions  earmarking 
the  20%  of  all  moneys  received  for  liquidation  of  the 
obligation  to  it.  Thus  the  transfer  to  the  trust  or  the 
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obligation  to  transfer  to  the  trust  the  stock  in  trade 
and  the  present  and  future  accounts  receivable  was  a 
transfer  made  and  an  obligation  incurred  by  a  debtor 
within  the  meaning  of  the  statute. 

The  only  remaining  question  is  whether  there  was 

fair  consideration  for  the  Bankrupts  transfer.  ^'Fair 

consideration"  is  defined  by  Bankruptcy  Act  Section 

67d  1(e)  as  follows: 

^'Consideration  given  for  the  property  or  obliga- 
tion of  a  debtor  is  ''fair"  (1)  when,  in  good  faith, 
in  exchange  and  as  a  fair  equivalent  therefor 
property  is  transferred  or  an  antecedent  debt  is 
satisfied  or  (2)  when  such  property  or  obligation 
is  received  in  good  faith  to  secure  a  present  ad- 
vance or  antecedent  debt  in  an  amount  not  disap- 
portionately  small  as  compared  with  the  value  of 
the  property  or  obligation  obtained." 

We  assume  that  the  only  serious  examination  that 
need  be  made  of  the  above  definition  is  of  part  (1) 
thereof  for  part  (2)  refers  to  a  transfer  by  the  al- 
leged fraudulent  transferor  for  security  for  an  obli- 
gation. The  note  given  in  the  October  transaction  to 
Respondent  was  evidence  of  an  obligation  and  no  one 
would  claim  that  a  note  was  security  for  the  obliga- 
tion. Nor  were  the  transfers  in  trust  or  the  obligations 
to  transfer  security  to  Respondents  for  the  obligation 
to  them.  The  Bankrupt  provided  Respondent  with 
no  collateral  for  the  obligation  upon  which  Respond- 
ent might  realize  in  the  customary  sense  of  the  word 
"security." 

As  to  part  (1)  of  the  statutory  definition  Respond- 
ent claimed  and  the  court  found  that  no  antecedent 
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debt  was  satisfied  by  he  October  transaction.  This 
leaves  the  question  of  whether  Respondent  trans- 
ferred property  in  good  faith,  in  exchange  for  the 
note  and  the  transfers  in  trust  by  the  bankrupt.  The 
answer  is  no. 

The  only  possibility  of  any  transfer  of  property  by 
Respondent  was  the  transfer  of  the  warehouse  re- 
ceipts it  held  covering  most  of  the  Bankrupt's  stock 
in  trade.  This  certainly  could  be  property  within  the 
meaning  of  the  statute. 

Respondent's  lack  of  good  faith  is  shown  in  the  dis- 
cussion above  in  relation  to  the  attempt  to  conceal  the 
October  transaction  from  creditors. 

Respondent,  however,  did  not  really  give  up  the  se- 
curity of  the  warehouse  receipts  for  the  receipts  were 
transferred  to  Mrs.  Lannin  who  was  a  guarantor  of 
the  Bankrupt's  obligation  to  Respondent,  and  thus 
the  benefit  of  the  receipts  was  still  available  to  Re- 
spondents. California  Civil  Code  section  2854.  Thus 
if  we  regard  the  substance  of  the  transaction  there 
was  no  transfer  by  Respondent  and  no  fair  considera- 
tion for  the  transfers  or  obligations  or  both  under- 
taken by  the  Bankrupt  in  October. 


IV. 

THE  OCTOBER  TRANSACTION  IS  A  FRAUDULENT  CONVEY- 
ANCE UNDER  BANKRUPTCY  ACT  SECTION  67d  2(a)  AND 
CALIFORNIA  CIVIL  CODE  SECTION  3439.04. 

''Every  transfer  made,  and  every  obligation  in- 
curred, by  a  debtor  within  one  year  prior  to  the 
filing  of  a  petition  initiating  a  proceeding  under 
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this  Act  by  or  against  him,  is  fraudulent  as  to 
creditors  existing  at  the  time  of  such  transfer  or 
obligation  if  made  or  incurred  without  fair  con- 
sideration by  a  debtor  who  is,  or  will  be,  thereby 
rendered  insolvent  without  regard  to  his  actual 
intent." 

The  trial  court  made  its  finding  that  the  Bankinipt 
was  not  insolvent  at  the  time  of  the  October  Transac- 
tion. In  making  this  finding,  the  trial  court  erred. 

Even  taken  in  the  light  most  favorable  to  the  Re- 
spondent, the  evidence  shows  that  the  Bankrupt's 
financial  condition  at  this  time  was  such  that  his  lia- 
bilities exceeded  his  assets. 

That  evidence  with  regard  to  his  assets  is  as  fol- 
lows: 

The  value  of  the  Bankrupt's  stock  in  trade,  includ- 
ing 20%  markup  over  cost  price,  was  $30,000.00. 
(Tr.  Rec.  p.  348.) 

The  value  of  the  accounts  receivable  was  $25,000.00. 
(Tr.  Rec.  pp.  518,  219,  268,  348.) 

The  value  of  the  Bankrupt's  equity  in  his  furni- 
ture and  equipment  was  $2,000.00.  (Tr.  Rec.  pp.  192, 
268.) 

The  value  of  the  Bankrupt's  lot  on  Mt.  Hamilton 
Road  was  $2,500.00.  (Tr.  Rec.  p.  192.) 

Thus  the  total  value  of  the  Bankrupt's  assets  as  of 
the  October  Transaction  was  $59,500.00.  These  figures 
are  taken  from  the  most  favorable  evidence  to  the 
Respondent,  and  as  will  be  shown  below,  exceed  what 
the  evidence  shows  as  a  true  picture  of  the  assets. 
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The  evidence  again  taken  in  the  most  favorable 
light  to  the  respondent,  with  regard  to  the  Bank- 
rupt's liabilities,  is  as  follows: 

The  amount  due  to  the  Respondent  was  $28,000.00. 
(Tr.  Rec.  pp.  220,  518.) 

The  amount  due  on  other  business  accounts  payable, 
was  $8,000.00.  (Tr.  Rec.  p.  349.) 

The  amount  due  to  Pearl  K.  Lannin  was  $13,000.00. 
(Tr.  Rec.  p.  428.) 

The  amount  due  to  Charles  Lannin  was  $13,000.00. 
(Tr.  Rec.  pp.  151,  344.) 

The  amount  due  the  Bank  of  America  was 
$2,000.00.  (Tr.  Rec.  p.  344.) 

Thus  the  total  amount  due  by  the  Bankrupt,  taken 
in  the  light  most  favorable  to  the  Respondent,  was 
$64,000.00,  leaving  under  this  view  of  the  evidence  an 
excess  of  $4,500.00  of  liabilities  over  assets. 

It  is  the  contention  of  the  appellants  that  the  above 
picture  of  the  assets  and  liabilities  of  the  Bankrupt 
is  not  in  conformity  with  the  true  state  of  the  evi- 
dence. The  valuation  of  the  accounts  receivable  should 
be  placed  at  a  lesser  amount  than  the  $25,000.00  given 
them,  for  the  value  does  not  take  into  consideration 
any  uncollectable  or  bad  accounts  and  no  aging  of  the 
accounts.  (Tr.  Rec.  pp.  219,  220  and  Plaintiff's  Ex- 
hibits 3-4.)  In  the  fourth  letter  of  plaintiff's  Exhibit 
3,  for  example,  Respondent,  Hunter,  called  to  the 
Bankrupt's  attention  the  fact  that  he  is  dealing  with 
slow  and  bad  accounts. 
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Furthermore,  the  value  of  $30,000.00  placed  upon 
the  stock  in  trade  does  not  take  into  consideration  the 
fact  that  some  of  the  stock  was  unsalable  or  at  least 
not  worth  full  book  value.  A  realistic  valuation  would 
certainly  be  less  than  the  $25,000.00  stated  above. 

The  figure  of  $8,000.00  set  out  above  for  the  amount 
due  on  other  business  accounts  payable  is  taken  from 
the  testimony  of  the  Bankrupt.  (Tr.  Rec.  p.  349.)  The 
testimony  of  the  Bankrupt's  accountant  (Tr.  Rec. 
220),  and  of  the  Respondent,  Ramsay  (Tr.  Rec.  p. 
518),  placed  this  amount  at  approximately  $12,000.00. 

It  is  the  belief  of  the  Respondents  that  the  trial 
court  erred  in  its  findings  regarding  the  solvency  of 
the  Bankrupt,  because  of  the  great  mass  of  evidence 
involved  in  the  trial  regarding  the  knowledge  of  the 
Bankrupt's  insolvency  by  the  Respondents.  For  the 
present  purpose  it  is  urged  only  that  the  court  erred 
in  the  finding  of  solvency  regardless  of  the  knowledge 
of  the  Respondents. 


CONCLUSION. 

Under  any  of  the  subsections  mentioned  in  our  ar- 
giunents  the  October  transaction  was  a  fraudulent 
conveyance.  Under  the  urging  of  Respondents  the 
Bankrupt  devised  a  plan  which  included  an  actual 
intent  to  hinder,  delay  or  defraud  present  and  future 
creditors.  Respondent  had  complete  knowledge  of  the 
Bankrupts  intentions  and  was  so  close  to  the  transac- 
tions and  benefits  received  from  them  that  its  impli- 
cation in  the  intention  is  evident.   The  transaction 
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was  made  while  the  Bankrupt  was  insolvent  and  left 
him  without  a  reasonable  amount  of  capital  to  carry 
on  the  business.  The  Respondents  did  not  give  a  fair 
consideration  for  the  transfers  and  obligations  in- 
curred. The  Bankrupt  made  these  transfers  in  secret 
from  most  of  his  creditors  and  yet  retained  practical 
control  over  his  business.  The  Referee  in  Bankruptcy 
held  the  October  Transaction  to  be  a  fraudulent  con- 
veyance as  far  as  it  related  to  Mrs.  Lannin  in  litiga- 
tion in  which  Respondents  were  not  a  party.  The 
court  below  regarded  the  October  Transaction  as  in- 
valid as  to  payments  pursuant  to  it  and  within  4 
months  of  bankruptcy.  This  court  should  reverse  the 
action  of  the  court  below  insofar  as  it  failed  to  in- 
validate the  October  Transaction  in  its  entirety  as  a 
fraudulent  conveyance. 

Dated,  San  Jose,  California, 
July  15,  1957. 

Respectfully  submitted, 

C.  Huntington  Jacobs, 
Daniel  R.  Cowans, 

Attorneys  for  Appellant 
Ralph  E.  Williams. 
Robert  N.  Jacobs, 

Attorney  for  Appellant 
Pearl  K.  Lannin. 
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LEGAL  PROCEEDINGS  TO  DATE. 

Appellees  have  no  quarrel  with  the  recitation  in 
Appellants'  Opening  Brief  on  the  above  subject  as 
far  as  it  goes.  It  should  be  noted,  however,  that  after 
the  dismissal  by  the  Referee  in  Bankruptcy  of  the 
summary  proceedings  instituted  by  the  Trustee  against 
Appellant  Pearl  K.  Lannin,  who  attempted  therein  to 
join  Appellee  Twin  City  Lumber  Co.  as  Respondent, 
neither  Appellee  Twin  'City  Lumber  Co.  nor  any  other 


of  Appellees  took  any  part  in  that  summary  proceed- 
ing and  are,  therefore,  not  bound  in  any  respect  by 
the  Referee's  determination  that  the  ''Trust  Agree- 
ment" (which  will  be  hereafter  referred  to  as  part 
of  the  so-called  "October  transaction")  was  void  as 
against  the  Trustee. 

Appellees  have  satisfied  in  full  the  judgment  ren- 
dered by  the  trial  court  in  favor  of  the  Trustee  on 
Count  3  of  his  complaint,  and  the  judgment  against 
the  Trustee  and  in  favor  of  Appellees  on  Count  2  has 
become  final. 


STATEMENT  OF  FACTS. 

In  1953  the  bankrupt  was  engaged  in  the  retail  lima- 
ber  business  in  San  Jose,  California,  and  purchased  a 
large  part  of  his  stock  in  trade  from  Appellee  Twin 
City  Lumber  Co.,  a  Los  Angeles  wholesaler.  We  agree 
that,  for  the  purposes  of  this  appeal,  as  well  as  at  the 
trial,  all  of  Appellees  are  to  be  considered  in  the  same 
category  as  Appellee  Twin  City  Lumber  Co.  and  will 
hereafter  be  referred  to  by  us  as  ''Appellees."  In 
May,  1953,  by  reason  of  the  previous  unsatisfactory 
payment  record  of  the  bankrupt,  the  so-called  "May 
agreement"  referred  to  in  paragraph  VII  of  plain- 
tiff's complaint  (T.R.  p.  9;  PI.  Ex.  No.  1)  was  entered 
into  between  the  bankrupt  and  Appellees  whereby  a 
so-called  field  warehouse  was  set  up  in  the  bankrupt's 
premises  and  wherein  was  deposited  lumber  sold  by 
Appellees  to  the  bankrupt  and  for  which  Douglass 
Guardian  Warehouse  'Co.  (PI.  Ex.  No.  2,  T.R.  p.  92), 


the  operator  of  said  warehouse,  issued  warehouse 
receipts  in  the  name  of  and  delivered  same  to  Appel- 
lees, as  security  for  the  bankrupt's  existing  and  con- 
tinuing obligations  to  Appellees.  An  examination  of 
this  May  transaction  will  indicate  clearly  that,  except 
for  defaults  in  payments  by  the  bankrupt  to  Appellees, 
Appellees  gained  no  "power  to  prevent  the  bankrupt 
from  continuing  in  business"  and  then  only  had  the 
right  to  "close  the  warehouse"  to  the  extent  of  can- 
celling or  withdrawing  the  rights  by  which,  under  the 
terms  of  the  May  transaction,  the  bankrupt  was  per- 
mitted to  withdraw  lumber  from  the  field  warehouse 
to  a  limited  extent  without  payment  for  such  with- 
drawals to  be  applied  on  his  account  with  Appellees. 

Between  May  and  October,  1953,  despite  this  liberal, 
workable  and  businesslike  arrangement  between  the 
bankrupt  and  Appellees,  the  bankrupt's  indebtedness 
to  Appellees  increased,  his  payments  were  not  only 
delinquent  but  irregular  and,  in  several  instances,  were 
made  by  checks  which  were  not  honored  by  his  bank. 
Appellees  then,  properly,  and  in  the  exercise  of  their 
rights  under  the  pledge  arrangement  of  the  warehouse 
receipts  and  the  so-called  "May  agreement,"  instructed 
the  warehouse  company  to  permit  no  further  with- 
drawals of  lumber  therefrom  by  the  bankrupt  without 
payment  in  full  therefor,  and  advised  the  bankrupt 
that,  unless  some  new  and/or  more  satisfactory  ar- 
rangement for  security  were  made  with  them  by  the 
bankrupt  they  would  cancel  the  May  agreement  and 
would,  if  necessary,  foreclose  their  pledge  of  the  lum- 
ber through  the  warehouse  receipts. 


As  a  result,  and  in  order  to  be  able  to  continue  his 
retail  lumber  business,  the  bankrupt  (not  Appellees) 
initiated  what  has  been  referred  to  as  the  "October 
transaction"  (Para.  XI  of  PL's  Complaint,  T.R.  pp. 
13-14).  It  is  this  "October  transaction"  which  Appel- 
lants seek  to  have  set  aside  as  fraudulent  and  which 
was  the  subject  matter  of  Counts  1  and  4  of  the  Com- 
plaint and  of  the  Cross-Complaint  (T.R.  pp.  34-40). 
From  judgment  thereon  in  favor  of  Appellees  this 
appeal  has  been  perfected.  The  initiation,  course,  and 
scope  of  the  "October  transaction"  is  best  indicated 
by  the  following  excerpts  from  the  transcript  of  testi- 
mony : 

"(Testimony  of  Bankrupt,  George  F.  Elliff) 
Q.     (By  Mr.  Jacobs).     Now  after  that  conver- 
sation with  Mr.  Ramsey  what  did  you  do  in  refer- 
ence to  preparing  a  new  agreement  if  you  did 
anything  ? 

A.  Well,  I  talked  it  over  with  them,  with  my 
wife.  Then  I  went  and  talked  to  my  mother-in- 
law  and  said  that  the  only  solution  I  could  pos- 
sibly think  of  myself  was  to 

Q.  Is  this  a  conversation  between  you  and 
your  mother-in-law  ? 

A.  This  is  a  solution  that  I  came  ujo  with  with 
Mr.  Ramsey. 

Q.  Is  that  what  you  told  Ramsey? 
A.  That  if  she  would  sign  a  note  for  $28,000.00 
that  we  could  work  out  some  arrangements  where 
the  inventory  could  be  her  security  and  the  sign- 
ing of  the  note  as  guarantor  and  I  mean  to  con- 
tinue. 

Then,  I  believe,  if  I  am  correct,  I  saw  Mr. 
Ramsey  or  either  he  came  to  the  warehouse  again 


the  following  week,  I  believe  this  took  place  over 
the  week  end. 

On  Monday  I  had  a  conversation  and  told  him 
what  I  proposed  to  do  or  could  do.  He  mentioned 
that  he  could  not  give  me  the  final  answer  but  he 
would  discuss  this  with  Mr.  Hunter  and  that  since 
time  was  of  the  essence  in  it  he  would  give  me 
an  answer  as  soon  as  possible,  which  he  did. 

Q.  Was  this  before  or  after  the  warehouse  was 
locked  up? 

A.  This  was  after  the  warehouse  had  been 
locked  up. 

Q.  I  see.  Now  then  what  happened  next  in 
reference  to  the  negotiation  of  a  new  agreement? 

A.  There  was  several  phone  calls  back  and 
forth  with  Mr.  Ramsey  and  myself.  I  believe  Mr. 
Hunter  called  me  directly  and  stated  that  he 
would  consider  this  subject  to  submission  of  Mrs. 
Lannin's  fijiancial  statement. 

Q.  Now  you  speak  about  an  inventory  being 
made  security.  Who  suggested  that  arrangement? 

A.     To  whom,  sir?  [105] 

Q.  Who  suggested  it  to  you?  Did  you  originate 
the  idea? 

A.  I  originated  that  idea,  yes."  (T.R.  pp.  171- 
172.) 


"...  Mr.  Shapro.  Q.  Mr.  Elliff,  who  asked 
Mrs.  Lannin  to  endorse  and  guarantee  the  pay- 
ment of  this  $28,000.00  note  to  Twin  City? 

A.     I  believe  I  did. 

Q.  Prior  to  the  date  that  the  note  was  issued, 
to  your  knowledge,  did  any  representative  of  Twin 
City  Lmnber  'Company  meet  Mrs.  Lannin  ? 

The  Court.     Prior  to  what? 

Mr.  Shapro.     Prior  to  the  date  of  the  note. 


A.  I  believe  Mr.  Ramsey  met  her,  if  I  am  not 
mistaken. 

Q.  Was  any  request  made  of  Mrs.  Lannin  to 
sign  this  note  or  guarantee  this  note  by  anybody, 
to  your  knowledge,  on  behalf  of  or  by  Twin  City 
Lumber  Company? 

A.     Not  to  my  knowledge."  (T.R.  pp.  351-353.) 

"...  (Testimony  of  Pearl  K.  Lamiin) 

A.     That  is  my  signature. 

Q.  That  is  also  your  signature.  Mrs.  Lannin, 
how  did  you  happen  to  execute  this  guarantee? 

A.     You  mean  the  note? 

Q.    Yes.  Who  asked  you  to  do  it? 

A.  My  son-in-law  and  daughter  came  over  to 
the  house  and  he  said  he  brought  the  daughter 
along 

The  Witness.  They  came  over  and  he  said  that 
the  reason  he  brought  my  daughter  with  him  was 
that  she  was  interested  in  it  too,  being  his  wife, 
and  then  he  told  me  that  he  needed  some  money 
to  keep  going  in  the  business. 

At  the  time  I  didn't  understand  it  was  closed 
up  by  the  lumber  company. 

Mr.  Shapro.  If  your  Honor  please,  what  the 
lady  understood  is  not  what  the  question  calls  for. 

The  Court.  Just  say  what  was  said,  Mrs.  Lan- 
nin, as  well  as  you  can,  what  you  said,  your  son- 
in-law  and  daughter  in  the  conversation. 

The  Witness.  Anyhow  he  stated  he  wanted  this 
amoimt  [385]  to  make  it  as  short  as  I  can,  and 
of  course 

The  Court.  I  am  not  asking  you  to  make  it 
short.  Don't  get  that  impression.  I  want  you  to 
say  what  was  said,  but  just  what  was  said,  please. 


The  Witness.  Well,  of  course,  I  was  stunned 
to  be  asked  for  this  much  money,  but  at  the  same 
time,  as  I  understood,  just  by  observing  that  he 
had  this  large  building  out  there  and  a  lot  of 
material  there,  not  having  any  idea  it  would  come 
to  this  point,  we  would  ever  be  at  Court  with  it, 
I  did  it  out  of  the  good  of  my  heart,  thinking  that 
perhaps  that  was  his  one  big  chance,  and  my 
thoughts  were  that  if  I  didn't,  I  might  always  be 
blamed  that  I  didn't  give  him  his  chance  and  I 
said — I  didn't  say  at  that  time  that  I  would  do 
it,  Imt  then  a  little  bit  later  he  came  back  or  tele- 
phoned— I  can't  remember  just  how  that  I  finally 
said  I  would  do  it,  I  would  go  along  with  it.  I 
thing  that  is  the  gist  of  everything."  (T.R.  pp. 
421-423.) 

At  this  time  the  bankrupt  owed  appellees  some  $28,- 
000.00  to  secure  the  payment  of  which  they  held  in 
pledge  valid  warehouse  receipts  for  lumber  which  cost 
$25,000.00  and  was  worth,  for  resale  by  the  bankrupt, 
$30,000.00.  By  the  terms  of  the  October  transaction 
(Trust  Agreement,  PI.  Ex.  No.  7,  T.R.  p.  154),  the 
bankrupt  transferred  to  Mrs.  Lannin  his  interest  in 
all  his  stock  in  trade  (both  the  warehoused  lumber 
and  the  free  lumber)  and  his  accounts  receivable.  The 
proceeds  of  these  were  to  be  paid  over  by  the  bankrupt 
and  held  by  his  attorney  in  trust  for  the  benefit  of  his 
mother-in-law.  Appellant  Pearl  K.  Lannin,  and  he 
agreed  to  a  similar  trust  for  all  of  his  future  stock 
in  trade,  whether  or  not  purchased  from  Appellees 
and  for  all  his  accounts  receivable.  The  accounts  were 
in  the  amount  of  $25,000.00.  Appellees  were  neither 
parties  to  nor  direct  beneficiaries  of  that  Trust  Agree- 
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ment.  In  fact,  the  sole  named  beneficiary  thereof  ^Yas 
Appellant  Pearl  K.  Lannin.  As  a  part  of  the  same 
October  transaction,  but  necessarily  prior  thereto  (by 
reason  of  the  recitals  contained  in  the  Trust  Agree- 
ment), the  bankrupt  and  wife  had  executed,  in  favor 
of  Appellees,  the  promissory  note  for  $28,000.00  (De- 
fendants' Ex.  B,  T.R.  p.  143)  and  Mrs.  Lannin  had 
endorsed  and  guaranteed  the  payment  of  that  note  to 
Appellees.  In  consideration  for  such  guarantee,  Appel- 
lees surrendered  the  warehouse  receipts  (which  they 
had  theretofore  held  as  security  for  the  bankrupt's 
admitted  obligations  equaling  the  amount  of  the  prom- 
issory note)  so  that  the  warehouse  company  could  and 
did  reissue  warehouse  receipts  covering  the  lumber 
then  in  the  field  warehouse  in  the  name  of,  and  de- 
livered same  to,  Mrs.  Lannin  as  security  for  her  said 
guarantee  to  Appellees.  Naturally,  before  Appellees 
surrendered  their  security  in  the  form  of  the  ware- 
hous  receipts  they  made  an  investigation  as  to  the 
financial  responsibility  of  Mrs.  Lannin.  (Financial 
Statement,  Defendants'  Ex. J.) 

It  is  true  that  no  notice  was  given  to  the  creditors 
of  the  bankrupt  of  the  October  transaction  and/or  of 
the  Trust  Agreement,  nor  of  the  release  and/or  the 
transfer  of  the  warehouse  receipts  by  Appellees  to 
Mrs.  Lannin,  but,  as  a  result  thereof,  the  bankrupt's 
business  was  reopened  and  continued,  although  appar- 
ently unprofitably  until  shortly  before  the  institution 
of  these  bankruptcy  proceedings  in  July,  1954. 


LEGAL  ISSUES. 

We  accept  the  legal  issues  as  tendered  in  Appel- 
lants' Opening  Brief  (p.  6)  and  resolve  them  as  fol- 
lows: 

1.  The  October  transaction  was  not  procured  for 
the  purpose  of  or  with  the  actual  intent  or  effect  of 
hindering,  delaying  or  defrauding  the  bankrupt's 
creditors.  (Finding  of  Fact  No.  1,  T.R.  p.  58.) 

2.  Under  the  October  transaction  the  bankrupt 
transferred  no  property  to  Appellees  nor  did  he  incur 
any  new  obligations  to  Appellees  but  merely  gave  the 
$28,000.00  promissory  note  to  evidence  his  antecedent 
and  admitted  indebtedness  in  that  amount  to  Appel- 
lees. (Finding  of  Fact  No.  10,  T.R.  pp.  57-58.) 

3.  The  property  remaining  in  the  hands  of  the 
])ankrupt  after  the  October  transaction  did  not  leave 
him  an  unreasonably  small  capital  for  his  business. 
(Finding  of  Fact  No.  5,  T.R.  pp.  54-55.) 

4.  The  bankrupt  was  not  insolvent  at  the  time  of 
the  October  transaction  nor  was  he  rendered  insolvent 
thereby.  (Finding  of  Fact  No.  2,  T.R.  pp.  52-53.)' 

5.  The  bankrupt  received  fair  consideration  (as 
defined  by  Sec.  67,  Bankruptcy  Act  and  'California 
Code  Sec.  3439)  for  the  October  transaction.  (Find- 
ings of  Fact  Nos.  10  and  11,  T.R.  pp.  57-58.) 


iln  computing  the  alleged  "insolvency"  of  the  bankrupt  in  Oc- 
tober, 1953,  appellants  (Opening  Brief,  pp.  16-17)  set  up  aggre- 
gate liabilities  of  $64,000.00,  including  $13,000.00  due  Mrs.  Lannin. 
The  bankrupt's  accountant's  testimonv  and  records  indicated  that 
indebtedness  at  only  $7,000.00  (T.R.  p".  221  and  p.  270;  Defendants' 
Ex.  No.  C  for  Identification),  thus  making  a  net  worth  of  $1,500.00 
instead  of  a  deficit  of  $4,500.00.  The  records  support  the  Court's 
finding  above  cited. 
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6.  There  was  no  fraud  in  the  October  transaction 
and  there  was  adequate  current  consideration  for  the 
promissory  note  and  hence  same  was  and  is  valid  and 
enforceable  by  Appellees  against  Appellant  Pearl  K. 
Lannin,  the  guarantor  thereof.  (Finding  of  Fact  on 
Cross-Complaint,  Nos.  2,  3  and  5,  T.R.  pp.  61-62.) 


ARGUMENT. 

Appellants  seek  to  avoid  as  against  the  Trustee  and 
the  guarantor  thereof  and  to  cancel  the  $28,000.00 
promissory  note  of  the  bankrupt  guaranteed  by  Appel- 
lant Mrs.  Lannin,  the  bankrupt's  mother-in-law.  They 
do  so,  per  their  Opening  Brief,  by  asserting  that  the 
so-called  October  transaction  (which  resulted  in, 
among  other  things,  the  execution,  guarantee,  and 
delivery  of  this  note  to  Appellees)  was  fraudulent 
under  the  following  provisions  of  Sec.  67d(l)(e),  (2) 
(a),  (b)  and  (d),  Bankruptcy  Act;  11  U.S.C.A.  107d 
(1) (e)(2) (a),  (b)  and(d): 

I.    THE  APPLICABLE  STATUTES. 

''Sec.  67d(l).  For  the  purpose  of,  and  exclu- 
sively applicable  to,  this  subdivision  d:  .  .  .  (e) 
consideration  given  for  the  property  or  obligation 
of  a  debtor  is  'fair'  (1)  when,  in  good  faith,  in 
exchange  and  as  a  fair  equivalent  therefor,  prop- 
erty is  transferred  or  an  antecedent  debt  is  satis- 
fied, 07^  (2)  wJien  such  property  or  ol)ligatio7i  is 
received  in  good  faith  to  secure  a  present  advance 
or  antecedent  debt  in  an  amount  not  dispropor- 
tionately small  as  compared  with  the  value  of  the 
property  or  obligation  obtained.  (Italics  ours.) 
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(2)  Every  transfer  made  and  every  obligation 
incurred  by  a  debtor  within  one  year  prior  to  the 
filing  of  a  petition  initiating  a  proceeding  under 
this  Act  by  or  against  him  is  fraudulent  (a)  as 
to  creditors  existing  at  the  time  of  such  transfer 
or  obligation,  if  made  or  incurred  without  fair 
consideration  by  a  debtor  who  is  or  will  be  thereby 
rendered  insolvent,  without  regard  to  his  actual 
intent;  or  (b)  as  to  then  existing  creditors  and 
as  to  other  persons  who  become  creditors  during 
the  continuance  of  a  business  or  transaction,  if 
made  or  incurred  without  fair  consideration  by 
a  debtor  who  is  engaged  or  is  about  to  engage  in 
such  business  or  transaction,  for  which  the  prop- 
erty remaining  in  his  hands  is  an  unreasonably 
small  capital,  without  regard  to  his  actual  intent; 
...  (d)  as  to  then  existing  and  future  creditors, 
if  made  or  incurred  with  actual  intent  as  distin- 
guished from  intent  presumed  in  law,  to  hinder, 
delay,  or  defraud  either  existing  or  future  credi- 
tors."  (Italics  ours.) 


11.    NOTE  WAS  ISSUED  FOR  "FAIR"  CONSIDERATION. 

To  the  extent  that  this  note  is  challenged  as  being 
''without  fair  consideration,"  Appellants  apparently 
ignore  the  italicized  portion  of  Sec.  67d(l)  (e)(2)  of 
the  Bankruptcy  Act  quoted  above.  Obviously  there  was 
here  both  a  current  consideration  for  and/or  an  ante- 
cedent debt  represented  or  covered  by  this  promissory 
note.  The  current  consideration  was  the  release  of  the 
warehouse  receipts  upon  the  lumber  in  the  field  ware- 
house admittedly  worth  at  least  $25,000.00.  The  then 
existing  (antecedent)  obligations  of  the  bankrupt  to 
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Appellees,  totalled  $28,116.63.  They  included  the  ware- 
house account,  the  three  dishonored  checks  (two  of 
which  had  been  credited  to  the  warehouse  account  and 
the  other  of  which  had  been  credited  to  the  open 
account)  plus  interest  on  the  warehouse  account  and 
$21.00  protest  fees  on  the  three  dishonored  checks. 
(T.R.  p.  481.) 


III.     THE  "OBLIGATION"  IS  UNJUSTLY  ATTACKED. 

The  only  case  which  we  have  been  able  to  find  in 
which  an  '  ^  obligation, ' '  as  distinguished  from  a  ' '  trans- 
fer," has  been  attacked  under  Section  67d(2)  is  Cen- 
tral Banover  Bank  &  Trust  Co.  v.  United  Tradition 
Co.  (2d  C),  95  F.  2d  50  at  55,  wherein  the  Court  says: 
"The  appellees  urge  that  the  principal  note  was 
issued  in  fraud  of  creditors,  and  is  void  under 
Section  273  of  the  New  York  Debtor  and  Creditor 
Law.  The  master  reported  that  the  Company  was 
insolvent  on  December  31,  1928,  and,  although  the 
finding  is   disputed   by  the   appellant,   we   shall 
assume  it  to  be  correct.  The  argument  is  that  re- 
newal of  a  barred  debt  is  the  incurring  of  an 
obligation  without  a  fair  consideration,  and  for- 
bidden by  the  statute  if  the  debtor  is  insolvent. 
To  so  construe  the  statute  is  to  ignore  all  history. 
It  has  never  been  deemed  a  fraudulent  conveyance 
to  pay  an  honest  debt  or  to  perform  an  obligation 
which  the  obligor  was  under  a  moral  duty  to  per- 
form, although  the  debt  or  obligation  was  legally 
unenforceable  because  of  some  statutory  provi- 


sion." 
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The  only  text  comment  on  this  phase  of  the  statute, 

and  which  we  believe  to  be  a  sound  analysis  is  that: 

''A  bankrupt  can  defraud  his  real  creditors  by 

giving  an  obligation  to  one  not  a  creditor,  and 

thus  make  it  possible  for  him  to  share  in  the 

estate."   (Italics  ours.) 

Remmgton  on  Bankruptcy,  5th  Ed.,  Vol.  4(a), 
Section  1649,  Page  62. 

The  Bankruptcy  Act  does  not  define  ''obligation"  but 

does  define  "transfer"  which 

''shall  include  the  sale  and  every  other  and  dif- 
ferent mode,  direct  or  indirect,  of  disposing  of 
or  of  parting  with  property  or  with  an  interest 
therein  or  with  the  possession  thereof  or  of  fixing 
a  lien  upon  property  or  upon  an  interest  therein, 
absolutely  or  unconditionally,  volimtarily  or  in- 
voluntarily, by  or  without  judicial  proceedings,  as 
a  conveyance,  sale,  assignment,  payment,  pledge, 
mortgage,  lien,  encumbrance,  gift,  security,  or 
otherwise ;  the  retention  of  a  security  title  to  prop- 
erty delivered  to  a  debtor  shall  be  deemed  a  trans- 
fer suffered  by  such  debtor." 

Bankruptcy  Act.  Sec.  1(30),  11  U.S.C.A.  1(30). 

Here  there  was,  by  the  October  transaction,  no 
"transfer"  whatever  to  Appellees  by  the  bankrupt. 
Actually,  Twin  City  Lumber  Co.  transferred  (through 
its  release  of  its  warehouse  receipts)  its  security  posi- 
tion to  Mrs.  Lanniyi.  Admittedly  Twin  City  was,  at 
the  time  it  received  the  note  guaranteed  by  Mrs.  Lan- 
nin,  a  legitimate  creditor  of  the  bankrupt  to  the  full 
extent  of  the  face  of  the  note.  Hence  the  note  (obli- 
gation) is  not  vulnerable  to  this  attack. 
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IV.  NOTE  WAS  NOT  ISSUED  OR  RECEIVED  IN  FRAUD. 

To  the  extent  that  this  note  is  challenged  under 
Section  67d2(d)  of  the  Bankruptcy  Act,  supra,  the 
burden  of  proving  actual  intent  to  hinder,  delay  or 
defraud  creditors  is  upon  the  trustee.  See  Nicholson 
V.  Scott,  50  F.  Supp.  209,  at  212  and  Hertzler,  Trustee 
V.  Nizzley,  144  Atl.  824,  14  Ain.  B.  R.  (N.S.),  725,  at 
730: 

"The  words  'hinder,  delay,  or  defraud'  in  sec- 
tion 276  of  the  Debtor  and  'Creditor  Law  have  no 
broader  meaning  than  that  put  on  the  same  ex- 
pression in  the  familiar  Statute  of  Elizabeth  and 
do  not  embrace  mere  preferences.  Section  276  was 
so  construed  by  Mr.  Justice  Rosenman  in  Doehler 
V.  Real  Estate  Board,  150  Mis.  733,  740-745,  270 
N.Y.S.  385 ;  and  in  Watson  v.  Goldstein,  174  Minn. 
423,  219  N.W.  550,  the  same  construction  was 
placed  on  the  equivalent  words  in  the  Minnesota 
enactment  of  the  Uniform  Conveyance  Act." 

Irving  Trust  Co.  v.  Kamfiinsky,  19  F.  Supp.  816, 
at  818. 

Fraud  is  not  to  be  presumed  and  something  more 
is  required  than  the  mere  weight  or  preponderance  of 
evidence,  and  it  must  be  established  by  clear,  unequi- 
vocal and  convincing  evidence.  Nicliolson  v.  Scott, 
supra;  Lackawanna  Pants  Mfg.  Co.  v.  Wiseman  (6th 
C),  133  F.  2d  482. 

For  the  sake  of  the  argument  only,  taking,  as  did 
the  trial  court,  all  of  the  evidence  in  the  case  in  the 
light  contended  for  by  Appellants  we  see  no  evidence 
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that  the  "obligation  incurred  by"  the  bankrupt  (the 
$28,000.00  note)  was  incurred  'Svith  actual  intent  .  .  . 
to  hinder,  delay  or  defraud  .  .  .  creditors." 

"The  only  evidence  tending  to  support  the 
charge  of  actual  fraud  in  the  execution  of  the 
chattel  mortgage  for  the  purpose  of  hindering  and 
delaying  creditors  is  the  evidence  which  tends  to 
indicate  that  the  purpose  of  the  mortgage  was  to 
prevent  the  creditors  of  the  corporation  from  seiz- 
ing the  property  pending  the  formation  of  a  Nev- 
ada corporation  and  the  issuance  of  a  part  of  the 
stock  thereof  in  payment  of  the  indebtedness  due 
the  appellant.  It  appears  that  the  appellant  was 
pressing  the  bankrupt  for  further  security  in  the 
form  of  a  chattel  mortgage,  and  as  he  was  in  a 
position  to  itmnediately  enforce  his  claims  against 
the  bankrupt  corporation,  there  was  no  actual 
fraud  to  be  inferred  from  the  mere  execution  of 
the  chattel  mortgage.  The  trustee's  allegation  of 
fraud  was  based  largely  upon  the  contention  that 
there  was  no  indel^tedness  due  from  the  bankrupt 
to  the  appellant,  and  the  charge  of  fraud  in  that 
regard  fell  when  it  was  clearly  shown  that  there 
was  such  bona  fide  indebtedness."  (Italics  ours.) 
Woodruff  V.  Latigharn  (9th  C),  50  F.  2d  532, 
at  533. 

Assuming  then  that  the  bankrupt  was  insolvent  at 
the  time  of  the  October  transaction  (whether  or  not 
Appellees  were  cognizant  of  such  insolvency)  such 
insolvency  would  not  be  sufficient  evidence  upon  which 
the  trial  court  could  have  predicated  a  finding  or  con- 
clusion that  the  note  was  fraudulent,  either  as  against 
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the  Appellant  Trustee  or  as  against  Appellant  Pearl 

K.  Lannin. 

"The  Supreme  Court  has  pointed  out  that  an 
intent  to  prefer  and  an  intent  to  defraud  'are  not 
of  the  same  quality,  either  in  conscience  or  in  law, 
and  one  may  exist  without  the  other';  but  in 
connection  with  the  foregoing  expression  the  Su- 
preme Court  also  makes  the  following  statement: 
'There  is  no  necessary  connection  between  the  in- 
tent to  defraud  and  that  to  prefer,  but  inasmuch 
as  one  of  the  common  incidents  of  a  fraudulent 
conveyance  is  the  purpose  on  the  part  of  the 
grantor  to  apply  the  proceeds  in  such  manner  as 
to  prefer  his  family  or  business  connections,  the 
existence  of  such  intent  to  prefer  is  an  important 
matter  to  be  considered  in  determining  whether 
there  was  also  one  to  defraud.'  Also,  the  Supreme 
'Court  has  pointed  out  that  the  giving  of  a  mort- 
gage and  its  effect  upon  other  creditors  constitute 
an  item  of  evidence  to  be  considered  in  determin- 
ing the  question  of  fraud. 

Since  we  conclude  that  there  was  substantial 
evidence  to  support  the  findings  of  the  Referee, 
it  is  not  necessary  to  consider  whether  the  execu- 
tion of  a  chattel  mortgage  under  the  circumstances 
constituted  a  fraudulent  conveyance  under  the 
Wisconsin  Bulk  Sales  Law.  We  hold  that  the  Dis- 
trict Court  did  not  err  in  affirming  the  findings 
of  the  Referee  in  Bankruptcy  and  the  order  of 
the  District  Court  is  affirmed." 
hi  re  Peacock  Food  Markets,  Inc.  (7th  C),  108 

Fed.  2d  453,  at  456; 
See  also  Coder  v.  Arts,  213  U.S.  223,  53  L.Ed. 
772;  and  Hertzler,  Trustee  v.  Nissley,  supra, 
at  p.  729. 
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In  English,  et  al.  v.  Brown,  et  al.  (3rd  C),  229 
Fed.  34,  which  was  a  case  in  which  a  husband  in  fail- 
ing circumstances  was  indebted  to  his  wife,  and  also 
to  complainants,  who  had  brought  suit  on  their  debt. 
The  wife  knew  of  such  suit,  and  that  the  husband  was 
in  failing  circumstances,  and  both  she  and  the  husband 
knew  that  he  could  not  discharge  both  debts,  and  that 
payment  of  the  one  debt  meant  loss  to  the  other  credi- 
tor of  his  or  her  debt.  The  husband  paid  his  debt  to 
his  wife,  by  transferring  to  her  corporate  stock  the 
value  of  which  was  inadequate  to  cover  his  debt  to 
her.  It  was  there  held  that,  in  view  of  the  rule  in  New 
Jersey  that  an  insolvent  debtor  may  prefer  one  credi- 
tor, even  though  the  preferred  creditor  is  his  wife, 
this  transfer  was  not  a  fraud  upon  complainants,  even 
though  the  husband  intended  to  defraud  them;  the 
wife  accepting  the  stock  for  the  sole  purpose  of 
obtaining  payment  of  her  debt,  and  not  for  the  pur- 
pose of  aiding  her  husband  to  defraud  complainants. 
The  Court  (at  page  39)  said: 

''The  law  recognizes  the  right  of  a  debtor  in 
failing  circumstances  to  prefer  a  bona  fide  credi- 
tor by  making  to  him  a  valid  conveyance  in  con- 
sideration of  his  debt,  and  of  the  right  of  the 
creditors  acting  honestly  and  in  good  faith  to 
accept  the  same  as  security  for  or  in  payment  of 
the  debt.'' 

In  distinguishing  the  case  of  Sherman  v.  Luckhardf, 
67  Kan.  682 ;  74  P.  277,  the  court  in  Irving  Trust  Co. 
V.  Chase  National  Bank  (2d  C),  65  F.  2d  409,  at  411, 
said: 

"But  Coder  v.  Arts,  supra,  and  lower  federal 
decisions   too   numerous   to   cite,   have   said   the 
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opposite.  If  the  rule  of  Sherman  v.  Luckhardt  be 
sound,  then  every  preference  may  be  attacked  as 
a  fraudulent  conveyance,  and  the  Court  or  jury 
will  be  required  to  make  a  finding  not  only  that 
the  recipient  had  no  reasonable  cause  to  believe 
that  a  preference  would  result,  but  also  that  the 
debtor  was  actuated  only  by  an  intent  to  prefer 
the  favored  creditor  unaccompanied  by  an  intent 
to  hinder  or  delay  other  creditors.  To  so  hold 
seems  to  us  to  destroy  Section  60(b)." 

A  fraudulent  intention  (even  if  it  existed  in  this 
case,  which  we  deny)  on  the  part  of  the  Bankrupt 
Elliff  in  connection  with  the  issuance  of  this  note  to 
Twin  City  Lumber  Co.  is  not  sufficient  to  render 
fraudulent  the  note  itself.  Under  the  Uniform  Frau- 
dulent Conveyance  Act  which  is,  for  the  most  part, 
the  basis  of  the  applicable  jorovisions  of  Section  67(d) 
of  the  Bankruptcy  Act,  and  of  Sections  3439.01  to 
3439.12  of  the  California  Civil  'Code  the  Court,  in 
General  Konfrolar  Co.  v.  Alien  (6th  Cir.),  124  F.  2d 
123,  at  126,  said: 

"Under  it  (Uniform  Fraudulent  Conveyance 
Act),  the  majority  of  cases,  where  the  transfer 
is  for  a  valuable  consideration,  as  distinguished 
from  a  voluntary,  gratuitous  transfer,  hold  that 
a  fraudulent  intent  on  the  part  of  the  debtor  is 
not  sn^cient  to  invalidate  the  transaction  unless 
a  corresponding  intention  or  knoivledge  of  the 
debtor's  purpose  on  the  part  of  the  transferee  is 
made  to  appear."  (Italics  ours.) 

Here  no  fraudulent  intent  whatever  can  be  imputed 
to  Twin  City  Lumber  Co.  where  it  had  a  legitimate 
debt  of  $28,000.00  against  Elliff,  secured  to  the  extent 


I 


19 


of  the  (at  least)  $25,000.00  worth  of  lumber  in  the 
warehouse  and  unsecured  for  the  balance  and  was 
entitled  to  close  the  warehouse  and  to  demand  pay- 
ment or  security  satisfactory  to  it  as  a  condition  pre- 
cedent to  its  release  of  the  warehoused  lumber.  See 
Woodruff  V.  Laugharn,  supra,  at  p.  533,  wherein 
Judge  Wilbur  of  the  9th  Circuit  'Court  of  Appeals 
was  the  author  of  the  quotation  cited  above. 

Taking  the  uncontradicted  testimony  of  the  Bank- 
rupt Elliff  on  the  subject  of  the  circumstances  sur- 
rounding, and  the  purpose  of,  his  asking  Twin  City 
Lumber  Co.  to  accept  the  guaranteed  note  and  of  his 
asking  his  mother-in-law,  Mrs.  Lannin,  to  guarantee 
it  for  him,  we  see,  at  best, 

"an  honest  effort  to  avert  a  financial  crash  and 
to  continue  in  business,  thereby  promoting  the 
interest  of  all  creditors  'making  a  mortgage  to 
secure  an  advance  with  which  the  insolvent  debtor 
intends  to  pay  a  pre-existing  debt  does  not  neces- 
sarily imply  an  intent  to  hinder,  delay  or  defraud 
creditors.  Dean  v.  Davis,  242  U.S.  438,  444;  37 
S.  Ct.  130,  132;  61  L.  Ed.  419.  .  ." 

Blackburn  v.  Bechtel,  80  Fed.  2d  505  at  508. 


CONCLUSION. 

From  the  foregoing  argument  it  appears  clear  to 
Appellees  that  the  findings  of  fact  made  by  the  trial 
court,  which  were  in  all  respects  based  upon  conflict- 
ing evidence  of  substantial  nature^  adequately  dispose 


2An  unbiased  readino^  of  the  testimony  of  the  witnesses  J.  N. 
Baum,  George  F.  Elliff,  H.  Collins,  John  W.  Hunter,  W.  W. 
Ramsay,  and  Pearl  K.  Lannin  will  clearly  support  this  statement. 
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of  all  of  Appellants'  contentions  herein  because  such 
findings  are  binding  upon  this  court. 

1.  First  National  Bank  of  Portland  v.  Dudley 
(9th  Cir.),  231  Fed.  2d  396; 

2.  Lilies  V.  FaJstaff  Breiving  Co.,  et  al.  (9th 
Cir.),  233  Fed.  2d  927,  and  the  cases  therein 
cited;  and 

3.  Rule  52a  of  the  Federal  Rules  of  Civil  Pro- 
cedure (28  U.S.C.A.  52a). 

A  reading  of  the  'Complaint  and  Cross-Complaint  in 
this  case  (which,  incidentally,  were  filed  on  the  same 
day)  shows  clearly  that  the  theory  of  Appellants  below 
was  that  the  October  transaction  and  the  note  were 
made  by  the  bankrupt  with  actual  intent  to  hinder, 
delay  and  defraud  his  creditors  and  that  Appellees 
conspired  with  him  in  this  alleged  fraud.  After  the 
full  opportunity  given  to  Appellants  by  the  trial  judge 
to  prove  their  case  he  concluded,  and  properly  so,  that 
there  was  no  merit  whatever  in  any  of  plaintiffs' 
alleged  causes  of  action  or  in  the  Cross-Complaint,  | 
except  for  the  recoverable  preference  involved  in 
Count  3.  This  coimt  covered  only  payments  made  by 
the  bankrupt  to  Appellees  on  its  open  account  (not 
on  the  secured  warehouse  account)  for  lumber  de- 
livered in  November  after  the  October  transaction. 

The  very  purpose  of  the  October  transaction  as  in- 
dicated in  the  testimony  of  the  bankrupt  himself  and 
of  Appellant  Mrs.  Lannin  herself^  was  to  give  him  an 
opportunity  to  continue  in  business.  Both  the  bank- 
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rupt  and  Mrs.  Lannin  were  oi^timistic  concerning  this 
possibility  and  the  general  creditors  of  the  bankrupt 
were  in  no  way  harmed  by  the  October  transaction 
either  under  the  Trust  Agreement  or  by  the  issuance 
of  the  note  guaranteed  by  Mrs.  Lannin.  Even  though 
admittedly  no  notice  was  given  to  creditors  of  the 
transaction  (and  perhaps  the  bankrupt  and  the  other 
parties  decided  not  to  give  notice  because  of  the  pos- 
sible adverse  effect  upon  the  continuation  of  the  busi- 
ness thereof)  the  fact  remains  that  if  notice  had  been 
given  and  the  creditors  had  attached  (as  was  appar- 
ently feared  by  the  bankrupt  and  his  attorney)  the 
position  of  Twin  City  Lumber  Co.  would  have  been 
unchanged  by  such  attachment.  Appellees  were  then 
secured  by  a  valid  pledge  (and  no  attack  has  ever  been 
made  by  Appellants  upon  the  validity  of  the  May 
agreement)  and  surrendered  that  position,  in  effect, 
to  Mrs.  Lannin,  in  exchange  for  her  guarantee  of  the 
bankrupt's  note.  (T.R.  p.  396.)  Actually,  the  general 
creditors  of  the  bankrupt  were  benefited  by  the  Octo- 
ber transaction,  because  the  effect  thereof  was  to  give 
the  bankrupt  a  much  more  flexible  operation  of  his 
retail  lumber  business  than  was  possible  under  the 
strict  terms  of  the  May  agreement.  The  fact  that  the 
October  transaction  did  not  save  the  bankrupt's  busi- 
ness was  no  fault  either  of  Appellees  or  of  any  part 
of  the  October  transaction  itself. 

No  point  is  made  in  Appellants'  Opening  Brief  con- 
cerning the  4th  Count  of  the  Complaint,  although  the 
judgment  thereon  in  favor  of  Appellees  has  been 
appealed.  Perhaps  Appellants  were  unable  to  find  any 
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authority  to  support  that  4th  'Count.  The  limit  of  the 
statutory  right  of  the  trustee  in  bankruptcy  to  set 
aside  a  fraudulent  transfer  or  obligation  under  Sec- 
tion 67d  of  the  Bankruptcy  Act  is  to  be  found  in  Sub- 
division (6)  thereof,  which  merely  makes  such  a  trans- 
fer or  obligation  ''null  and  void  against  the  trustee." 
There  is  no  provision  in  the  Bankruptcy  Act,  nor 
under  the  corresx^onding  provisions  of  the  California 
Civil  Code,  supra,  for  the  collection  by  the  trustee 
from  the  transferee  or  obligee  of  any  damages  ''ac- 
tual" or  "penal"  as  prayed  for  in  the  4th  Count  of 
Plaintiffs'  Complaint,  since  by  this  action  the  trustee 
is  seeking  to  enforce  as  against  Appellees  a  purely 
statutory  right,  though  there  is  no  basis  in  law  for 
such  relief  as  is  prayed  for  in  that  Count. 

The  findings  of  fact  made  by  the  trial  court  on  the 
issues  drawn  on  the  Complaint  and  'Cross-Comj)laint 
are  amply  supported  by  the  evidence  and,  in  turn,  its 
conclusions  therefrom  support  the  judgment  which 
should,  therefore,  be  affirmed. 

Dated,  San  Francisco,  California, 
September  25,  1957. 

Respectfully  submitted, 

Shapro  &  Rothschild, 

By  Arthur  P.  Shapro, 

Attorneys  for  Appellees. 

Daniel  Aronson,  Jr., 
Of  Counsel. 
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Appellants'  position  is  that  the  bankrupt  made 
transfers  and  incurred  oJDligations  in  October  which 
the  law  forbids  as  being  unfair  to  other  creditors. 
This  position  was  successfully  maintained  against 
Mrs.  Lannin  in  the  Bankruptcy  Court,  and  the  trans- 
action was  set  aside  as  to  her.     It  is  quite  true  that 


this  decision  is  not  binding  on  Appellees/  as  they 
successfully  avoided  being  joined  in  the  proceeding 
before  the  Referee  on  the  grounds  of  lack  of  jurisdic- 
tion. The  action  in  the  coiu't  below  was  brought  to 
comjDlete  the  task  of  setting  aside  the  October  trans- 
fers. As  stated  in  our  opening  brief,  partial  relief 
was  given  by  the  trial  court  on  one  of  the  grounds  of 
the  complaint.  We  say  it  was  error  not  to  give  full 
relief  asked. 


I.  SUBJECT  OF  APPELLANTS'  ATTACK. 

We  set  forth  our  contention  that  the  banki'upt  while 
insolvent  made  transfers  and  incurred  obligations 
without  the  consideration  the  law  demands  as  a  pro- 
tection to  other  creditors.  Appellees  deny  the  insol- 
vency and  due  to  a  misunderstanding,  assert  there  was 
adequate  consideration  for  the  October  transaction. 
They  apparently  do  not  understand  which  transfers 
and  which  obligations  are  being  attacked  by  Appel- 
lants. 

Before  the  October  transaction  the  bankrupt  owed 
Appellees  some  $28,000.00.  In  October  he  executed  a 
j)romissory  note  to  them,  transferred  his  interest  in 
his  stock  in  trade  and  existing  accounts  receivable  to 
a  trust,  incurred  an  ohligafion  to  transfer  future  stock 
in  trade  and  accounts  receivable  to  the  trust.  Taking 
all  these  actions  together,  there  was  a  so-called 
fraudulent  convevance. 


iln  Appellants'  Opening  Brief  Appellees  were  incorrectly  called 
Respondents. 


Appellees  apparently  feel  that  Appellants  sole  at- 
tack is  on  the  note.  Thus  the  title  of  their  Point  II 
at  page  11  states:  ''Note  was  issued  for  'fair'  con- 
sideration". Under  Point  III  in  which  they  claim 
that  the  obligation  is  unjustly  attacked,  their  ^dew 
that  the  obligation  in  question  is  the  note  only  as 
shown  by  the  last  sentence  which  reads:  "Hence  the 
note  (obligation)  is  not  \n.ilnerable  to  this  attack." 
The  title  of  Point  IV  at  page  14  is:  "Note  was  not 
issued  or  received  in  fraud".  The  argiunents  of  Ap- 
pellees under  those  points  proceed  accordingly  on  the 
sole  question  of  whether  the  issuance  of  the  note  by 
the  Bankrupt  to  Appellees  was  permissible. 

If  nothing  more  had  occurred  in  October  than  the 
gi^Tjig  of  the  note  to  Appellees  by  the  Bankrupt,  we 
would  not  be  in  this  court.  If  a  debt  exists,  the  giving 
of  a  promissory  note  on  that  debt  is  neither  a  transfer 
nor  the  creation  of  an  obligation.  No  consideration 
would  be  required  where,  as  here,  the  debt  already 
existed. 

The  transaction  however  is  broader  than  Appellees 
make  it.  The  transfers  in  trust  and  the  obligations  of 
further  transfers  in  trust  are  transfers  and  obliga- 
tions which  can  be  and  are  questioned  and  attacked. 
Appellees  cannot  isolate  part  of  a  transaction  and 
claim  it  valid  and  ignore  the  balance  of  the  transac- 
tion. 

Appellees,  considering  only  a  part  of  the  transac- 
tion, assert  that  there  was  no  transfer  to  them  by  the 
bankrupt.  Indeed  the  only  thing  handed  to  them  by 
the  bankrupt  was  the  note  but  the  law  is  not  so  un- 
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sophisticated  as  to  overlook  transfers  in  trust  for  the 
benefit  of  a  person.  Section  1  (30)  of  the  Bankruptcy 
Act  provided  in  part : 

"Transfer  shall  include  the  sale  and  every  other 
and  different  mode,  direct  or  indirect,  of  dispos- 
ing of  or  of  parting  with  property  or  with  an 
interest  therein.  ..." 

A  transfer  in  trust  is  an  indirect  transfer.  Appellees 
were  not  named  in  the  Trust  Agreement  as  benefici- 
aries by  the  express  use  of  the  word  beneficiary  but 
the  Agreement  (Tr.  Rec.  pp.  27  et  seq.)  provides  that 
the  Bankrupt  was  to  collect  receipts  of  the  business 
and  turn  them  over  to  the  trustee  who  was  to  set  aside 
20%  for  Appellee.  It  would  strain  credulity  to  deny 
that  Appellees  were  beneficiaries  of  the  transfers  and 
the  obligations  undertaken  by  the  Bankmpt. 


II.  THE  CONSIDERATION  FURNISHED  BY  APPELLEES  WENT 
TO  MRS.  LANNIN  AND  NOT  TO  THE  BANKRUPT. 

We  have  pre^dously  indicated  that  it  is  meaningless 
to  talk  of  consideration  for  the  note  alone  where  a 
larger  transaction  is  in  question.  Appellees  protesta- 
tions of  a  sufficient  consideration  for  the  note  require 
no  further  answer.  In  our  opening  brief  we  detailed 
the  lack  of  consideration  for  the  entire  October  trans- 
action. Appellees  brief  contains  a  statement  in  which 
is  said  (with  the  emphasis  of  italics)  something  which 
is  important.  Appellees  surrendered  the  warehouse 
receipts  to  the  warehouseman  for  reissuance  to  Mrs. 
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Lannin.    Page  8  of  Brief  of  Appellees  commencing  at 

line  2  sajs : 

''As  a  part  of  the  same  October  transaction  but 
necessarily  prior  thereto  (by  reason  of  the  recitals 
contained  in  the  Trust  Agreement)  the  bankrupt 
and  wife  had  executed,  in  favor  of  Appellees,  the 
promissory  note  for  $28,000  (Defendants  Ex.  B 
T.R.  p.  143)  and  Mrs.  Lannin  had  endorsed  and 
guaranteed  the  payment  of  that  note  to  Appellees. 
In  consideration  for  such  guarantee,  Appellees 
had  surrendered  the  warehouse  receipts  (which 
they  had  theretofore  held  as  security  for  the 
bankrupt's  admitted  obligations  equalling  the 
amoimt  of  the  promissory  note)  so  that  the  ware- 
house company  could  and  did  reissue  warehouse 
receipts  covering  the  Imnber  then  in  the  field 
warehouse  in  the  name  of,  and  delivered  same  to 
Mrs.  Lannin  as  security  for  her  said  guarantee 
to  Appellees."    (Emphasis  that  of  Appellees.) 

Thus  the  consideration  for  Appellees  acts  in  the  Oc- 
tober transaction  was  the  act  of  Mrs.  Lannin  and  not 
the  transfers  in  trust  and  obligations  of  the  Bankrupt. 

As  the  Bankmpt's  acts  in  October  constituted  one 
transaction  it  should  be  so  regarded  by  the  court  and 
even  though  the  note  standing  alone  would  have  been 
valid,  the  making  and  delivery  thereof  should  be  set 
aside  as  being  part  of  a  fraudulent  transaction. 

Bank  of  Orland  v.  Harlan,  188  Cal.  413,  421- 

422; 
Wells  V.  Girling,  1  Broderip  and  Bingham  447, 

129  Eng.  Reps.  Reprint  795 ; 
1  Cal  Jur.  2d,  ''Bills  and  Notes",  Sec.  49,  p. 
380. 


III.    THE  BANKRUPT  WAS  INSOLVENT  AT  THE  TIME 
or  THE  OCTOBER  TRANSACTION. 

Appellant's  opening  brief  at  pages  16  and  17  con- 
tains the  computations  under  which  we  claun  that  the 
trial  courts  finding  of  solvency  was  untenable.  Brief 
of  Appellees  at  page  9,  point  4  and  footnote  1  contains 
their  answer.  The  only  difference  concerns  the  amount 
the  Bankrupt  owed  Mrs.  Lannin.  Appellants  claim  it 
was  at  least  $13,000.  Appellees  point  to  the  testimony 
of  the  Bankrupt's  Accountant  Joel  Baiun  in  the  tran- 
script of  record  at  pages  221  and  270  to  show  it  was 
only  $7,000.  An  examination  of  page  220  discloses 
the  following: 

''Mr.  Jacobs.  Q.  Can  you  tell  us  Mr.  Baum, 
what  the  business  owed  at  the  time  of  this  ex- 
amination of  its  affairs  in  September? 

A.     It  was  in  excess  of  $50,000. 

Q.  Can  you  give  us  the  exact  figure  or  ap- 
proximate it? 

A.  Yes.  Approximately  there  was  roughly 
$28,000  owed  to  the  Twin  City  Lumber  Co.  The 
others  payable,  I'd  say,  were  in  the  neighborhood 
of  $12,000  or  $13,000,  something  like  that.  The 
unpaid  balances  on  the  equipment  contracts  were 
in  excess  of  $4,000  and  at  that  time,  just  on  the 
business  operation  of  the  Pine  Supply  business 
by  Mr.  EUiff  as  the  sole  proprietor,  he  owed  his 
mother-in-latv  Mrs.  Lannin,  $7,000. 

Q.  Now  you  have  enumerated  all  the  liabilities 
that  have  appeared  on  the  records  of  the  busi- 
ness? 

A.  Those  were  the  only  liabilities  that  would 
appear  on  the  company  records.  Any  sums  that 
he  might  have  borrowed  from  other  people  and 


that  I  had  no  knowledge  of  would  not  appear 
on  the  books  of  the  account  for  the  Pine  Supply 
business." 

It  appears  then  that  the  bankrupt's  accountant  could 
and  did  testify  only  as  to  liabilities  the  bankrupt  dis- 
closed to  hiin  relating  to  the  Pine  Supply  business. 
Mr.  Baum  again  refers  to  $7,000  owing  at  page  270 
of  the  transcript. 

Under  cross-examination  of  Mr.  Shapro,  the  Bank- 
rupt testified  (Tr.  Rec.  pp.  342,  et  seq.)  as  follows: 

''Q.  Now  Mr.  Elliff,  in  October,  1953,  at  the 
time  of  this  meeting  and  the  inspection  of  the 
books,  whom  did  you  owe  money  to  other  than 
the  creditors  of  Pine  Supply  Company? 

A.     Personally  you  mean? 

Q.     Yes. 

A.  Mrs.  Lamiin,  the  Bank  of  America,  Charles 
Lamb,  maybe  some  small  bills  around — that 
wouldn't  amount  to 

Q.  How  much  did  you  owe  at  that  time,  in 
October,  the  end  of  September — I  am  not  trying 
to  confuse  you 

A.     That's  all  right. 

Q.    how  much  did  you  owe  Mrs.  Lannin? 

A.    Yes  sir. 

Q.    How  much  ? 

The  Court.     Mrs.  ? 

Q.     (By  Mr.  Shapro).     Mrs.? 

A.  That  had  grown  to  about  $18,000  about  that 
time. 

Q.     By  that  time  it  had  grown  to  about  $18,000? 

A.    Yes. 

Q.  That  was  not  recorded  in  the  books  of  the 
Pine  Supply  Company. 


A.  Only  $7,000,  I  believe,  was  ever  recorded 
there  because  it  was  put  into  the  business  directly. 

Q.  And,  as  a  matter  of  fact,  the  $7,000  wasn't 
put  in  the  books  of  the  Pine  Supply  Company 
until  December  31,  1953,  was  it  ? 

A.     I  would  have  no  knowledge  of  that. 

Q.  Then  to  your  best  recollection,  all  of  the  in- 
debtedness to  Mrs.  Lannin,  other  than  possibly 
$7,000  was  not  recorded  in  the  books  of  the  Pine 
Supply  ? 

A.    No." 

Appellees  apparently  have  mistaken  the  obligation  to 
Mrs.  Lannin  shown  on  the  books  of  the  company  for 
the  full  amount  of  money  owed  to  Mrs.  Lannin.  Mrs. 
Lannin  also  testified  that  the  debt  to  her  in  October 
was  $13,000.    (Tr.  Rec.  p.  428.) 


CONCLUSION. 

This  case  fails  in  an  area  of  the  law  where  there  is 
little  if  any  case  authority  for  the  propositions  pre- 
sented. We  are  asking  the  court  to  determine  the 
meaning  of  the  Statutes  we  set  forth  in  our  opening 
brief.  We  feel  that  upon  consideration  the  court  be- 
low was  in  error  in  failing  to  find  that  the  type  de- 
Yice  used  here  was  not  permissible  because  it  was  un- 
fair to  the  creditors  of  the  Bankrupt.  There  were 
transfers  made  by  an  insolvent  without  fair  considera- 
tion and  these  transfers  and  obligations  left  the  Bank- 
rupt without  sufficient  capital  to  carry  on  his  busi- 
ness. The  bankrupt  intended  to  conceal  these  trans- 
fers   from   other   creditors    and    appellees   who   had 


knowledge  of  this  intent.  After  the  transfers  the 
Bankrupt  retained  possession  of  his  business  and  to 
other  creditors  and  the  general  public  was  the  appar- 
ent owner.  This  the  law  forbids. 

We  respectfully  urge  the  court  to  reverse  the  deci- 
sion of  the  court  below. 

Dated,  San  Jose,  California, 
October  18, 1957. 

Respectfully  submitted, 

C.  Huntington  Jacobs, 
Daniel  R.  Cowans, 
Robert  N".  Jacobs, 
By  Daniel  R.  Cowans, 
Attorneys  for  Appellants. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

ToRA  Upstead  Rystad,  Appellant, 

vs. 

John  P.  Boyd,  District  Director  Immi-  }  ^^-  ^^^^^ 
gration  and  Naturalization  Service, 

Appellee. 

Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  Western  District  of  Washington, 

Northern  Division 

Honorable  William  J.  Lindberg,  Judge 


APPELLANT'S  OPENING  BRIEF 


JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  District  Court  is  conferred 
by  the  provisions  of  Sec.  1331,  Title  8  U.S.C.A.,  and  of 
this  court  by  Sec.  1291,  Title  28,  U.S.C.A. 

STATEMENT 

Appellant  is  a  citizen  of  Norway,  having  been  born 
there  July  1st,  1909,  and  has  resided  continuously  in 
the  United  States  of  America  since  May  31st,  1928.  She 
now  lives  in  Seattle,  Washington,  is  married  to  a  Unit- 
ed States  citizen  and  has  two  children.  She  is  a  house- 
wife. 

On  July  16th,  1954,  appellant  was  arrested  by  direc- 
tion of  appellee  upon  a  charge  of  being  unlawfully  in  the 
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United  States  under  the  Immigration  and  Nationality 
Act  of  1952,  in  that  she  was,  after  entry,  an  alien  who 
was  a  member  of  the  Communist  Party  of  the  United 
States,  as  set  forth  in  Section  241  (a)  of  said  Act. 

After  a  hearing  before  a  Special  Inquiry  Officer  act- 
ing under  the  direction  of  the  appellee,  at  which  hear- 
ing appellant  did  not  take  the  stand  and  testify,  said 
Inquiry  Officer  made  a  written  opinion  and  decision 
that  appellant  was  an  alien  and  that  in  1945  and  1946. 
she  had  been  a  member  of  the  Communist  Party  of  the 
United  States,  and  ordered  her  deported.  He  based  his 
decision  and  order  solely  upon  the  testimony  of  Fred 
L.  Thornburgh  and  upon  an  inference  he  drew  adverse 
to  appellant  because  of  her  failure  to  testify. 

Thereafter  appellant  obtained  other  counsel  than  her 
original  lawyer,  or  her  present  attorney,  and  moved  to 
reopen  the  matter  for  further  testimony  and  filed  ap- 
pellant's affidavit  that  she  was  not,  and  never  had  been  a 
member  of  the  Communist  Party  of  America.  The  mo- 
tion was  denied.  She  appealed  to  the  Board  of  Immi- 
gration Appeals  and  it  denied  her  appeal,  and  later 
her  motion  to  Reopen. 

Appellant  then  brought  habeas  corpus  proceedings, 
and  the  writ  was  denied  and  the  petition  dismissed  by 
the  Honorable  William  J.  Lindberg,  Judge  of  the  Dis- 
trict Court. 
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APPELLANT'S  POINTS  ON  APPEAL 

1.  That  the  court  erred  in  finding  as  a  matter  of  fact 
(Paragraph  VIII  Findings  of  Fact)  : 

*'That  the  hearing  officer  found  as  a  matter  of 
fact  that  the  petitioner  is  an  alien,  a  native  and 
citizen  of  Norway;  that  after  entry  at  New  York 
on  May  31,  1928,  at  which  time  she  was  admitted 
for  permanent  residence,  she  was  a  member  of  the 
Communist  Party  of  the  United  States  at  Seattle, 
Washington,  in  1945  and  1946,  for  the  reason  that 
said  findings  were  not  supported  by  the  evidence," 

2.  That  the  court  erred  in  concluding,  as  a  matter  of 
law  (Paragraph  I) : 

"That  the  deportation  proceedings  and  the  Mo- 
tion to  Reopen  and  administrative  action  pertain- 
ing thereto  were  judicially  reviewed  by  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  in  Cause  No.  3986 ; 
that  the  court  found  (properly)  that  the  record 
of  administrative  proceedings  to  be  supported  by 
reasonable,  substantial  and  probative  evidence,  and 
that  there  was  no  denial  of  due  process  to  the  peti- 
tioner herein.  That  the  judgment  of  the  court  in 
Cause  No.  3986  is  final  and  determinative  of  the  is- 
sues presented  therein. ' ' 

3.  That  the  court  erred  in  concluding  as  a  matter  of 
law  (Paragraph  2)  : 

"That  the  order  of  the  Board  of  Immigration 
Appeals  dated  January  25th,  1956,  denying  appel- 
lant's 'Renewal  of  Motion  to  Reopen'  did  not  deny 
petitioner  due  process,  nor  render  the  hearing  un- 
fair." 

4.  That  the  court  erred  in  concluding,  as  a  matter  of 
law  (Conclusion  No.  3)  : 


' '  That  respondent  is  entitled  to  an  order  dismiss- 
ing the  petition  and  quashing  the  order  to  show 
cause." 

5.  That  the  court  erred  in  making  and  entering  its 
Order : 

' '  That  the  petition  in  this  cause  be  and  the  same 
hereby  is,  denied,  and  the  rule  to  show  cause  here- 
tofore issued  discharged." 

THE  EVIDENCE 

The  only  witness  upon  behalf  of  appellee  was  Fred 
L.  Thornburgh  who  testified  that  he  was  an  informer, 
paid  by  the  Federal  Bureau  of  Investigation  solely 
upon  the  basis  of  the  names  of  alleged  communists  and 
their  activities  (R.  8),  from  1942  until  he  terminated 
his  membership  in  the  Communist  Party  and  quit  work- 
ing as  a  paid  spy  early  in  1947  (R.  8).  He  identified 
appellant  as  a  member  from  early  in  1945  until  he  quit, 
and  claimed  to  have  given  her  membership  stamps.  On 
cross-examination  he  could  not  remember  any  details 
about  the  time  and  place  of  giving  these  stamps,  or 
when  and  where  he  saw  appellant  at  any  meetings,  or 
whether  they  were  open  meetings  or  closed  ones  where 
only  communists  could  attend. 

THE  LAW 

It  is  admitted  that  appellant  is  an  alien,  and  that  if 
she  was  a  member  of  the  Communist  Party  of  the  Unit- 
ed States  at  the  time  stated,  that  she  is  subject  to  de- 
portation. 


ARGUMENT 

Appellant  contends  that  no  inference  adverse  to  her, 
should  have  been  drawn  by  the  Special  Inquiry  Officer. 
The  burden  was  on  appellee  to  prove  that  she  was  sub- 
ject to  deportation.  But,  if  for  the  sake  of  argument,  it 
is  conceded  that  such  is  the  law,  then  the  action  of  the 
appellee  in  denying  her  the  right  to  reopen  the  case 
and  testify  in  accordance  with  her  sworn  affidavits,  that 
she  was  not  a  communist  and  never  had  been,  was  a 
denial  of  legal  rights,  and  the  District  Court  erred  in 
not  so  holding. 

Appellant  adopts  the  law  cited  by  the  Special  Inquiry 
Officer  as  the  definition  of  substantial  evidence.  Mr. 
Justice  Hughes  in  Consolidated  Edison  v.  N.  L.  R.  B., 
307U.S.  197,  says: 

' '  Substantial  evidence  is  more  than  a  mere  scin- 
tilla. It  means  such  relevant  evidence  as  a  reason- 
able mind  might  accept  as  adequate  to  support  a 
conclusion. ' ' 

Manifestly  the  evidence  of  Thornburgh  does  not  rise 
to  this  dignity.  The  inference  from  his  testimony  is  in- 
escapable. He  said  that  he  had  no  other  reason  than 
money  in  working  as  an  informer,  and  that  he  was  paid 
for  names  and  information.  He  had  a  direct  financial 
reason  for  turning  in  appellant's  name,  and  his  failure 
to  remember  any  detail  whatsoever  supports  no  other 
theory  than  that  his  testimony  about  her  membership 
and  giving  her  membership  stamps  was  false.  He  had 
taken  the  Federal  Bureau  of  Investigation's  money, 
and  had  to  testify  to  what  he  did  to  escape  admitting  he 
had  procured  it  under  false  pretenses.  His  imagination 
went  no  further  than  the  bare  outlines  of  a  story. 
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The  testimony  of  paid  spies  and  informers  comes 
from  a  very  polluted  source.  Counsel  feels  that  he  is  un- 
able to  comment  upon  it  with  the  force  and  truth  of 
what  Lord  Erskine  said  in  his  defense  of  Thomas 
Hardy,  when  in  turn  he  quoted  the  eminent  English- 
man, Mr.  Burke.  It  is  as  follows : 

"A  mercenary  informer  knows  no  distinction. 
Under  such  a  system  the  obnoxious  people  are 
slaves,  not  only  to  the  government,  but  they  live  at 
the  mercy  of  every  individual ;  they  are  at  once  the 
slaves  of  the  whole  community,  and  of  every  part  of 
it;  and  the  worst  and  most  unmerciful  men  are 
those  on  whose  goodness  they  most  depend. 

' '  In  this  situation  men  not  only  shrink  from  the 
frowns  of  a  stern  magistrate,  but  are  obliged  to 
fly  from  their  very  species.  The  seeds  of  destruc- 
tion are  sown  in  civil  intercourse  and  in  social  habi- 
tudes. The  blood  of  wholesome  kindred  is  infected. 
The  tables  and  beds  are  surrounded  with  snares. 
All  means  given  by  Providence  to  make  life  safe 
and  comfortable,  are  perverted  into  instriunents  of 
terror  and  torment.  This  species  of  universal  sub- 
serviency that  makes  the  very  servant  who  waits 
behind  your  chair,  the  arbiter  of  your  life  and  for- 
tune, has  a  tendency  to  debase  and  degrade  man- 
kind, and  to  deprive  them  of  that  assured  and  lib- 
eral state  of  mind  which  alone  can  make  us  what 
we  ought  to  be,  that  I  vow  to  God,  I  would  sooner 
bring  myself  to  put  a  man  to  death  for  opinions  I 
disliked,  and  so  to  get  rid  of  the  man  and  his  opin- 
ions at  once,  than  to  fret  him  ^\dth  a  feverish  being, 
tainted  with  the  jail  distemper  of  a  contagious 
servitude  to  keep  him  above  ground,  an  animated 
mass  of  putrefaction,  corrupting  himself,  and  cor- 
rupting all  about  him.'' 


In  addition  to  the  above  it  must  be  remembered  that 
the  statute  of  limitations  is  founded  upon  a  wise  pro- 
vision of  law.  In  the  State  of  Washington,  where  this 
matter  was  tried,  all  prosecutions  for  crimes,  except 
treason  and  murder,  are  barred  by  a  three-year  limita- 
tion. Old  evidence  is  unreliable.  Thornburgh  was  testify- 
ing to  matter  over  nine  years  old,  and  for  that  very  rea- 
son it  would  not  support  a  conviction  for  any  common 
crime  or  a  judgment  for  a  debt.  How  can  such  testimony 
be  held  to  be  substantial  •?  If  it  were  on  a  charge  of  trea- 
son or  murder,  would  it  be  enough  to  hang  a  person  ? 

This  is  a  serious  situation.  This  wife  and  mother  is 
being  threatened  with  being  taken  from  her  husband 
and  children  and  sent  back  to  a  country  she  left  in  1928. 

The  question  is  not  whether  the  appellee 's  officer  be- 
lieved Thornburgh.  It  is  as  to  whether  or  not  the  dis- 
credited testimony  of  a  paid  spy  and  informer  concern- 
ing something  he  claims  happened  so  long  ago  is  sub- 
stantial evidence  in  a  court  of  law.  If  it  is,  the  District 
Court  was  right  in  denying  the  petition  for  a  writ  of 
habeas  corpus,  if  it  is  not,  then  that  court  was  in  error 
and  the  case  should  be  reversed. 

Kespectfully  submitted, 

Warren  Hardy 

Attorney  for  Appellant. 
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JURISDICTIONAL    STATEMENT 

Jurisdiction  of  the  District  Court  is  conferred 
by  provisions  of  Section  2241,  et  seq.,  Title  28,  United 
States  Code;  Sections  2201  and  2202,  Title  28,  United 
States  Code;  Section  1009,  Title  5,  United  States 
Code ;  and  Rule  65,  Federal  Rules  of  Civil  Procedure ; 


jurisdiction  of  this  Court  is  conferred  by  the  pro\a- 
sions  of  Section  1291,  Title  28,  United  States  Code. 

STATUTES   INVOLVED 

The  statutes  involved  are  Section  1009,  Title  5, 
United  States  Code;  Sections  2201  and  2202,  Title  28, 
United  States  Code;  and  Section  1251(a),  Title  8, 
United  States  Code. 

STATEMENT   OF   THE   CASE 

This  case  came  before  the  lower  court  upon  ap- 
pellant's petition  for  writ  of  habeas  corpus,  challeng- 
ing an  order  of  deportation  against  her.  The  factual 
background  of  the  case  is  set  forth  in  the  return  to 
the  petition  for  writ  of  habeas  corpus,  and  the  record 
of  administrative  proceedings  attached  thereto.  The 
return  was  not  traversed  in  the  court  below,  and  is 
set  forth  on  pages  14  through  17  of  the  transcript  of 
the  record  on  appeal.   The  basic  facts  are  as  follows: 

The  appellant  is  a  native  and  citizen  of  Norway, 
an  alien  presently  residing  within  the  United  States 
at  Seattle,  Washington.  She  entered  the  United  States 
at  the  Port  of  New  York  on  May  31,  1928,  at  which 
time  she  was  admitted  for  permanent  residence. 
(R.  14,  18,  19,  20). 


On  July  16,  1954,  appellant  was  served  with  a 
copy  of  a  warrant  of  arrest  issued  by  the  District  Di- 
rector of  the  Immigration  and  Naturalization  Service, 
the  appellee  herein;  said  warrant  charged  that  after 
appellant's  entry  into  the  United  States  she  had  been 
an  alien  who  was  a  member  of  the  Communist  Party 
of  the  United  States  and  therefore  deportable  under 
the  immigration  laws   (R.  14,  18). 

A  deportation  hearing  on  the  charges  set  forth 
in  the  warrant  of  arrest  was  held  thereafter,  pursuant 
to  notice,  at  which  appellant  was  represented  by 
counsel  (R.  18).  The  deportation  hearing  commenced 
on  August  24,  1954,  at  which  time  the  Government 
introduced  certain  exhibits  and  the  testimony  of  one 
witness;  at  the  conclusion  of  the  government's  case 
and  cross-examination,  appellant  requested  and  re- 
ceived a  continuance  for  a  period  of  28  days  to  permit 
her  to  prepare  her  defense  (R.  19).  Upon  the  con- 
vening of  the  continued  hearing  on  September  21, 
1954,  appellant  moved  to  dismiss  the  charges  against 
her,  which  motion  was  denied.  The  appellant  did  not 
testify  in  her  own  defense,  or  present  controverting 
evidence  to  the  charges  against  her,  although  she  was 
given  a  full  opportunity  to  do  so  (R.  19).  The  Special 
Inquiry  Officer,  in  making  his  ruling  on  the  hearing, 
took  the  position  that  an  adverse  inference  could  be 
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drawn   by  him   in   view    of   petitioner's   failure   to 
testify  (R.  19). 

The  Special  Inquiry  Officer  found  as  a  matter 
of  fact  that  the  appellant  is  an  alien,  a  native  and 
citizen  of  Norway,  and  that  after  entry  at  New  York 
on  May  31,  1928,  at  which  time  she  was  admitted  for 
permanent  residence,  she  was  a  member  of  the  Holly 
Park  Branch  of  the  Communist  Party  of  the  United 
States  at  Seattle,  Washington,  in  1945  and  1946.  He 
concluded  that  appellant  is  subject  to  deportation 
under  the  provisions  of  the  Immigration  and  Na- 
tionality Act  of  1952,  Section  241(a),  8  U.S.C. 
1251(a),  in  that  she  has  been,  after  entry,  an  alien 
who  was  a  member  of  the  Communist  Party  of  the 
United  States,  and  on  September  27,  1954,  he  entered 
an  order  that  the  alien  be  deported  from  the  United 
States  pursuant  to  law  (R.  19,  20). 

Thereafter  appellant  appealed  the  decision  of  the 
Special  Inquiry  Officer  to  the  Board  of  Immigration 
Appeals  in  Washington,  D.  C,  and  the  decision  was 
affirmed  by  said  board.  Appellant  then  filed  a  mo- 
tion to  reopen  the  proceedings  with  the  Board  of  Im- 
migration Appeals,  and  on  August  9,  1955,  during 
the  pendency  of  said  motion,  filed  a  petition  in  cause 
number  3986,  in  the  court  below,  for  review  of  ad- 
ministrative proceedings,  declaratory  judgment,  and 
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for  injunctive  relief  and  show  cause  (R.  16,  20).  The 
chief  issues  raised  in  the  subject  case  were  determined 
by  the  lower  court  in  said  cause  number  3986,  that  is, 
the  legality  of  the  deportation  proceedings  had  already 
been  determined  in  the  prior  cause  (R.  16,  21);  the 
Board  of  Immigration  Appeals  denied  appellant's 
motion  to  reopen  the  deportation  hearing  on  Septem- 
ber 15,  1955,  and  thereafter,  on  November  10,  1955, 
with  the  complete  administrative  record  before  it,  the 
District  Court  entered  judgment  in  cause  number 
3986,  denying  the  relief  prayed  for  in  the  petition 
in  said  cause  (R.  20).  No  appeal  was  taken  from  said 
judgment. 

Thereafter  appellant,  on  November  21,  1955,  filed 
a  motion  for  new  trial  in  cause  number  3986,  and  on 
the  same  date  submitted  a  motion  to  the  Board  of  Im- 
migration Appeals  entitled  "Renewal  of  Motion  to 
Reopen  Hearing  on  the  Ground  of,  and  for  the  Purpose 
of  Presenting,  New  Evidence."  The  Board  of  Immigra- 
tion Appeals  denied  the  second  motion  to  reopen  the 
deportation  hearing  on  January  25,  1956  (R.  16,  21) ; 
the  District  Court  denied  the  motion  for  new  trial  in 
cause  number  3986  on  January  4,  1956. 

No  appeal  was  taken  in  cause  number  3986;  ap- 
pellant was  ordered  by  the  Immigration  Service  to 
report  for  deportation  on  March  27,  1956 ;  on  March 
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26,  1956,  one  day  prior  to  the  scheduled  deportation, 
appellant  filed  another  petition  for  ''Habeas  Corpus 
And  Order  To  Show  Cause;  For  Declaratory  Judg- 
ment And  Injunctive  Relief"  (R.  3,  16,  21).  The 
lower  court  denied  the  petition,  concluding  that  as  a 
matter  of  law  the  deportation  proceedings  and  motion 
to  reopen  had  been  judicially  reviewed  in  cause  num- 
ber 3986,  and  the  judgment  of  the  court  therein  was 
final  and  determinative  of  the  issues  presented  there- 
in. The  lower  court  further  concluded  that  the  order 
of  the  Board  of  Immigration  Appeals,  dated  January 
25,  1956,  in  which  appellant's  second  motion  to  reopen 
the  deportation  proceedings  was  denied,  neither  de- 
nied appellant  due  process  nor  rendered  the  hearing 
unfair  (R.  20,  21). 

This  appeal  followed. 

QUESTIONS   PRESENTED 

1.  Did  the  District  Court  properly  deny  appel- 
lant's petition  for  judicial  review  of  deportation  pro- 
ceedings, after  it  had  already  reviewed  said  proceed- 
ings in  prior  cause  number  3986  and  entered  judgment 
therein? 

2.  Did  the  District  Court  properly  conclude  that 
the  order  of  the  Board  of  Immigration  Appeals  dated 
January  25,  1956,  denying  appellant's  second  motion 
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to  reopen  the  deportation  hearing,  neither  denied  ap- 
pellant due  process  of  law  nor  rendered  the  hearing 
unfair? 

SUMMARY    OF    ARGUMENT 

The  appellant  challenged  the  legality  of  the  depor- 
tation proceedings  against  her  by  filing  an  action  for 
judicial  review  in  cause  number  3986  of  the  judicial 
district  for  the  Western  District  of  Washington, 
Northern  Division.  The  issue  of  whether  the  deporta- 
tion proceedings  were  valid  was  determined  in  the 
affirmative  by  the  District  Court  in  said  cause,  and 
no  appeal  having  been  taken  from  the  judgment,  that 
determination  is  final  and  conclusive  as  to  all  issues 
presented  therein. 

Appellant  sought  to  relitigate  the  legality  of  the 
deportation  proceedings  by  filing  a  second  action  for 
judicial  review,  which  was  not  in  any  material  way 
different  from  the  original  action.  Only  one  addi- 
tional fact  had  occurred  between  the  entry  of  judg- 
ment in  cause  number  3986  and  the  entry  of  judgment 
in  the  second  action  (cause  number  4111),  which  is 
claimed  to  be  material  to  the  action  .  .  .  i,e.,  that  the 
Board  of  Immigration  Appeals  had  denied  appellant's 
second  motion  to  reopen  the  deportation  hearing  for 
the  purpose  of  producing  new  evidence. 
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Under  the  circumstances,  the  trial  court  properly 
held  that  it  had  already  exhausted  its  function  as  a 
court  of  review  relative  to  the  legality  of  the  deporta- 
tion hearing  and  administrative  functions  preceding 
appellant's  second  motion  to  reopen  the  deportaion 
proceedings;  there  remained  only  one  matter  for  the 
court  to  review  .  .  .  the  denial  by  the  Board  of  Immi- 
gration Appeals  of  the  second  motion  to  reopen.  The 
record  fully  supported  the  board's  denial  of  said  mo- 
tion, and  the  court  below  had  no  alternative  but  to 
deny  the  challenge  to  the  board's  order.  This  the 
court  did,  and  entered  its  order  denying  the  petition 
for  a  writ  of  habeas  corpus. 

Appellant's  position  on  appeal  in  essence  chal- 
lenges the  sufficiency  of  the  evidence  in  the  adminis- 
trative proceeding.  This  position  completely  ignores 
the  fact  that  the  issue  had  already  been  adjudicated  in 
cause  number  3986.  The  present  appeal  cannot  serve 
as  a  vehicle  to  challenge  the  District  Court's  deter- 
mination in  the  prior  cause;  that  determination  be- 
came final  and  conclusive  when  no  appeal  was  taken 
in  the  first  action  within  the  time  permitted  for  such 
an  appeal.  Appellant  could  not  proceed  before  this 
Court  by  filing  an  appeal  after  the  time  for  filing 
an  appeal  had  run  on  the  prior  judgment ;  she  cannot 
now  appeal  the  same  judgment  by  using  the  simple 


expediency  of  filing  the  same  action  again  in  the 
District  Court. 

ARGUMENT 

I. 

The  District  Court  Entered  Final  Judgment  in  Cause 
Number  ^^86  on  November  lo,  i^^^;  the  Court's 
Judgment  Therein  Upheld  the  Legality  of  the 
Administrative  Proceeding,  and  Said  Judgment  Is 
Not  Subject  to  Appeal  in  the  Present  Cause  By 
Reason  of  the  Action  Having  Been  Filed  Again  in 
the  District   Court. 

Appellant  raises  two  chief  questions  on  appeal. 
She  first  challenges  the  sufficiency  of  the  evidence 
in  the  deportation  hearings  to  sustain  the  lower  court's 
judgment  on  judicial  review,  and  secondly,  the  legality 
of  the  Board  of  Immigration  Appeals'  denial  of  appel- 
lant's second  motion  to  reopen  the  deportation  hearing 
to  permit  further  testimony. 

The  District  Court  denied  the  appellant's  petition 
for  a  writ  of  habeas  corpus ;  the  reason  for  the  court's 
denial  of  relief  on  the  question  of  the  legality  of  the 
deportation  hearing  and  subsequent  administrative 
action  preceding  the  appellant's  second  motion  to  re- 
open the  deportation  hearing,  is  apparent  from  the 
record  .  .  .  the  sufficiency  of  the  deportation  hearing 
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had  already  been  upheld  by  the  court  in  a  prior  action 
between  the  same  parties.  The  court  had  entered  final 
judgment  in  cause  number  3986  on  November  10, 
1955,  after  judicial  review  of  the  deportation  pro- 
ceedings including  the  appellant's  original  motion  to 
reopen  the  depoitation  hearing.  An  examination  of 
the  findings  of  fact,  conclusions  of  law,  and  final  order 
in  cause  number  3986,  which  were  attached  to  the 
return  filed  in  this  action,  demonstrates  that  the 
court  therein  concluded  that  the  Special  Inquiry  Of- 
ficer could  la\^^ully  draw  an  adverse  inference  from 
appellant's  failure  to  testify  in  her  own  behalf  at  the 
deportation  hearing,  and  that  the  entire  record  of  the 
deportation  hearing  did  not  show  a  denial  of  due 
process  to  the  petitioner.  The  court  further  concluded 
that  the  findings  of  the  Special  Inquiry  Officer  were 
supported  by  reasonable,  substantial,  and  probative 
evidence.  See  Exhibit  C,  attached  to  the  return  here- 
in, and  forwarded  as  enclosure  number  3  in  the  cer- 
tificate of  the  district  court  clerk  to  the  record  on 
appeal.  The  court  declined  to  review  the  same  matter 
again  upon  appellant's  petition  for  habeas  corpus, 
except  to  note  that  the  matter  had  been  judicially  re- 
viewed, and  that  the  court's  judgment  thereon  was 
final. 

Appellant's  petition  for  writ  of  habeas  corpus 
was  filed  on  ]\Iarch  26,  1956,  more  than  four  months 
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after  final  judgment  had  been  entered  in  cause  num- 
ber 3986.  The  two  actions  are  essentially  the  same, 
both  involving  the  same  parties,  both  seeking  judicial 
review  of  the  deportation  proceedings.  Presumably 
appellant  relies  on  the  fact  that  the  present  action  is 
a  habeas  corpus  proceeding,  to  which  the  doctrine  of 
res  judicata  does  not  apply.  But  the  rule  does  not 
permit  relitigation  of  the  same  issue  indefinitely,  nor 
does  it  permit  an  appeal  at  a  time  wholly  within  the 
discretion  of  the  petitioner.  The  matter  having  been 
once  adjudicated,  and  no  appeal  having  been  taken 
from  such  adjudication,  the  judgment  therein  became 
the  law  of  the  case,  and  it  is  not  subject  to  collateral 
attack  by  reason  of  the  simple  expediency  of  filing  a 
petition  in  habeas  corpus,  raising  the  same  issues 
again. 

The  present  appeal  does  not  present  a  situation 
wherein  successive  applications  for  writ  of  habeas 
corpus  are  taken,  involving  different  issues  which 
could  have  been  but  were  not  presented  on  the  first 
application.  Cause  number  3986  sought  judicial  re- 
view of  deportation  proceedings  under  the  declaratory 
judgment  act  and  habeas  coi^pus  proceedings.  The 
Government  filed  an  answer  to  the  petition,  and  final 
judgment  was  rendered  after  judicial  review  (R.  16; 
Exhibit  C  attached  to  the  return  forwarded  to  the 
record  on  appeal  as  enclosure  number  3  of  the  district 
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court  clerk's  certificate  to  the  record  on  appeal).  The 
same  relief  was  subsquently  sought  by  appellant's  pe- 
tition in  cause  number  4111,  the  denial  of  which  is 
the  subject  of  this  appeal. 

Very  nearly  the  same  question  was  presented  in 
Cruz-Sanchez  v.  Robinson,  136  F.  Supp.  52.  In  that 
case  the  petitioner  sought  judicial  review  of  an  order 
of  deportation  first  by  habeas  corpus,  then  by  an 
action  for  declaratory  judgment.  The  pertinent  por- 
tion of  Judge  Byrne's  well-reasoned  decision  is  worthy 
of  restatement  here  for  the  pui-pose  of  delineating 
the  issue: 

''The  question  here  is  whether  Cruz-Sanchez 
may  have  a  redetermination  of  the  same  issues 
previously  adjudicated.  He  relies  on  Shaugh- 
nessy  v.  Pedreiro,  349  U.S.  48,  75  S.Ct.  591,  594, 
and  contends  that  it  authorizes  judicial  review  in 
both  habeas  corpus  and  declaratoiy  relief  and 
therefore  he  is  entitled  to  ttvo  judicial  reviews  of 
the  same  administrative  proceeding.  That  is  not 
the  holding  of  the  Pedreiro  case.  The  Pedreiro 
court  held  'that  there  is  a  right  of  judicial  review 
of  deportation  orders  other  than  by  habeas  corpus' 
and  that  an  action  for  declaratoiy  relief  is  an  ap- 
propriate remedy  to  obtain  such  a  review.  The 
clear  holding  is  that  judicial  review  may  be  had 
either  by  habeas  corpus  or  an  action  for  declara- 
tory relief.  The  Administrative  Procedure  Act 
provides  the  'form  of  proceeding  for  judicial  re- 
view shall  be  *  *  *  any  applicable  form  of  legal 
action  (including  actions  for  declaratory  judg- 
ments or  writs  of  prohibitory  or  mandatory  in- 
junction or  habeas  corpus)  in  any  court  of  com- 
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petent  jurisdiction.'  It  could  hardly  be  contended 
that  Congress  intended  to  permit  successive  ju- 
dicial reviews  of  the  same  administrative  action 
in  each  of  the  various  forms  authorized,  with  re- 
sultant endless  litigation  and  the  indefinite  post- 
ponement of  execution  of  the  administrative 
order.  The  conclusion  is  inescapable  that  Con- 
gress intended  but  one  judicial  review  of  admin- 
istrative action. 

"Cruz-Sanchez  says  it  is  elementary  that  the 
doctrine  of  res  judicata  does  not  apply  to  habeas 
corpus.  That  is  a  correct  statement  of  the  law 
which  is  founded  upon  the  recognition  of  habeas 
corpus  as  the  privileged  writ  of  freedom.  It  is 
because  of  this  status  that  courts  are  not  fore- 
closed from  considering  successive  applications 
for  the  extraordinary  writ.  However,  we  are  not 
concerned  with  the  application  of  the  doctrine  of 
res  judicata  to  habeas  corpus  proceedings.  This 
is  an  action  for  a  declaratory  judgment  and  not 
an  application  for  the  Great  Writ. 

"Ordinarily  the  office  of  habeas  corpus  is  ex- 
hausted when  it  is  ascertained  that  the  agency 
or  court  under  whose  order  the  petitioner  is  being 
held  had  jurisdiction  to  act  and  the  requirements 
of  due  process  were  observed.  Judicial  review  of 
an  administrative  proceeding  may  be  had  in 
habeas  corpus  because  the  Administrative  Pro- 
cedure Act  so  provides,  5  U.S.C.A.  §  1009(b),  and 
the  scope  of  habeas  corpus  is  enlarged  accord- 
ingly. The  scope  of  judicial  review  of  deporta- 
tion proceedings  whether  invoked  by  habeas 
corpus  or  an  action  for  declaratory  relief  is  de- 
lineated by  section  242(b)  of  the  Immigration 
and  Nationality  Act  of  1952,  8  U.S.C.A.  § 
1252(b).  See  Marcello  v.  Bonds,  349  U.S.  302, 
75  S.Ct.  757.    Section  242(b)  sets  forth  various 
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requirements  with  respect  to  notice,  right  to 
counsel,  right  to  present  evidence  and  to  cross- 
examine  witnesses  and  provides  that  decisions  of 
deportability  shall  be  based  upon  reasonable,  sub- 
stantial and  probative  evidence.  The  scope  of  the 
review  is  exactly  the  same  whether  the  remedy 
pursued  is  habeas  corpus  or  an  action  for  dec- 
laratory relief. 

"The  plaintiff  has  been  afforded  judicial  re- 
view and  a  court  of  competent  jurisdiction  has 
determined  that  the  deportation  proceedings  com- 
plied with  the  conditions  and  provisions  of  Sec- 
tion 242(b).  A  judgment  rendered  by  a  court 
having  jurisdiction  of  the  parties  and  subject 
matter  is  conclusive  and  indisputable  evidence 
as  to  all  rights,  questions,  or  facts  put  in  issue  in 
the  suit  and  actually  adjudicated  therein,  when 
the  same  come  again  into  controversy  between 
the  same  parties  or  their  privies. 

"Although  the  defense  of  res  judicata  should 
ordinarily  be  pleaded;  where,  as  here,  the  com- 
plaint on  its  face  shows  the  prior  proceeding, 
such  defense  may  be  presented  by  motion  to 
dismiss. 

"An  alien  is  not  entitled  to  repetitious  judicial 
reviews  of  deportation  proceedings.  If  discon- 
tented with  the  result  of  the  first  judicial  review, 
his  remedy  is  by  appeal.  The  motion  to  dismiss 
is  granted.  Counsel  for  defendant  to  prepare, 
serve  and  lodge  a  formal  order  pursuant  to  local 
rule  7." 

Cruz-Sanchez  v.  Robinson,  136  F.  Supp.  52,  53, 
et  seq.  (D.C.,  S.D.  California,  Central  Divi- 
sion, 1955) 

And  so  it  is  here.    Appellant  has  already  had  a 
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judicial  review  of  the  deportation  hearing,  and  if  dis- 
contented with  the  results  of  the  first  judicial  review, 
her  remedy  was  by  appeal.  It  is  elementary  that  the 
office  of  habeas  corpus  may  not  be  substituted  for  an 
appeal  or  writ  of  error,  and  that  allowing  the  time 
to  elapse  within  which  an  appeal  might  have  been 
taken  confers  no  right  to  habeas  corpus  as  a  substi- 
tute. Goto  V.  Lane,  265  U.S.  393,  402,  44  S.Ct.  525, 
68  L.Ed.  1070  (1924) ;  Riddle  v.  Dyche,  262  U.S.  333, 
335,  43  S.Ct.  555,  67  L.Ed.  1009  (1923);  Frank  v. 
Mangum,  237  U.S.  309,  326,  35  S.Ct.  582,  59  L.Ed. 
969  (1915). 

Here  the  lower  court  entered  judgment  in  ap- 
pellant's first  action  for  judicial  review  on  November 
10,  1955;  more  than  four  months  later  and  one  day 
prior  to  the  date  set  for  her  deportation,  appellant  filed 
another  action  for  judicial  review.  Under  the  circum- 
stances the  District  Court  was  fully  justified  in  ruling 
that  the  issues  presented  in  the  prior  action  of  judicial 
review  had  been  finally  adjudicated,  and  in  effect, 
were  the  law  of  the  case.  Appellant's  attempt  to  bring 
them  before  this  Court  for  review  must  fail  for  the 
same  reason  .  .  .  the  judgment  of  the  lower  court  in 
appellant's  first  action  for  judicial  review  is  a  final 
and  conclusive  judgment,  as  no  appeal  was  taken 
therefrom. 
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II. 

The  District  Court  Properly  Held  that  the  Order  of 
the  Board  of  Immigration  Appeals  of  January 
2<y,  i^^6,  Did  Not  Deny  Appellant  Due  Process 
or  Otherwise  Render  the  Deportation  Proceedings 
Unfair. 

Final  judgment  was  rendered  in  cause  number 
3986,  appellant's  first  action  for  judicial  review,  on 
November  10,  1955.  On  November  21,  1955,  appel- 
lant submitted  a  motion  entitled  "Renewal  of  Motion 
to  Reopen  Hearing  on  the  Ground  of,  and  for  the 
Purpose  of  Presenting,  New  Evidence"  to  the  Board 
of  Immigration  Appeals.  The  motion  was  denied  on 
January  25,  1956  (R.  16,  21).  A  prior  motion  to  re- 
open the  hearing  was  denied  on  September  15,  1955, 
the  legality  of  which  denial  was  adjudicated  in  cause 
number  3986  (R.  20). 

The  second  action  for  judicial  review,  i.e.,  the 
subject  habeas  corpus  proceeding,  introduced  nothing 
into  the  case  that  had  not  already  been  adjudicated 
except  for  the  denial  of  appellant's  "Renewal  of  Mo- 
tion to  Reopen."  This  motion  did  not  differ  materially 
from  appellant's  previous  motion  to  reopen  the  depor- 
tation hearing;  both  motions  had  the  same  objective 
...  to  reopen  the  proceedings  for  the  purpose  of  offer- 
ing further  evidence  on  the  issue  of  appellant's  mem- 
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bership  in  the  Communist  Party.  (Both  motions  were 
attached  to  the  government's  return  to  the  petition 
in  the  court  below,  and  were  forwarded  under  the 
district  court  clerk's  certificate  to  the  record  on  appeal 
as  enclosure  number  3.) 

The  order  of  the  Board  of  Immigration  Appeals 
denying  the  ''Renewal  of  the  Motion  to  Reopen"  (also 
attached  to  the  return  to  the  petition  and  forwarded 
to  the  record  on  appeal  under  enclosure  number  3) 
demonstrates  that  the  board  fully  considered  the 
merits  of  the  motion  prior  to  entering  its  order  of 
denial : 

''Upon  careful  consideration  of  the  record  and 
representations  made  in  support  of  the  instant 
motion  and  prior  motion,  we  have  again  concluded 
that  a  reopening  of  the  proceedings  is  not  war- 
ranted." Page  3,  Order  of  the  Board  of  Immigra- 
tion Appeals  dated  January  25,  1956. 

The  relevant  facts  constituting  the  background  of 
this  case  were  set  forth  in  the  return  to  the  petition 
for  writ  of  habeas  corpus,  and  the  record  of  deporta- 
tion proceedings  attached  thereto;  they  were  not 
traversed,  and  were  accepted  as  conclusive  by  the  court 
below,  as  provided  for  under  the  provisions  of  28 
U.S.C.  2248.  Vitale  v.  Hunter,  206  F.  2d  826,  829 
(C.A.  10,  1953).  A  brief  summary  of  these  facts  here 
may  serve  to  place  appellant's  position  relating  to  the 
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denial  of  the  '^Renewal"  of  the  motion  to  reopen  in 
perspective. 

The  Government  relied  upon  the  testimony  of 
one  witness  and  certain  exhibits  to  establish  the  fact 
that  appellant  is  an  alien,  and  that  she  had  been  a 
member  of  the  Communist  Party  in  1945  and  1946, 
after  her  entry  into  the  United  States.  After  the 
Government  presented  its  case,  and  after  extensive 
cross-examination  of  the  Government  witness,  the 
appellant's  attorney  asked  for  and  received  a  con- 
tinuance of  28  days  in  order  to  prepare  her  defense. 
At  the  continued  hearing,  the  appellant  made  no  at- 
tempt to  defend  the  matter  except  to  move  to  dismiss 
the  proceedings.  The  motion  was  denied,  and  the  ap- 
pellant was  in  effect  advised  that  the  Government  had 
made  a  prima  facie  case.  She  nevertheless  chose  to 
remain  silent,  to  offer  no  evidence,  to  offer  no  state- 
ment or  witnesses  in  her  own  behalf.  See  pp.  56,  57, 
58,  transcript  of  hearing,  attached  as  Exhibit  A  to  the 
government's  return  and  forwarded  to  the  record  on 
appeal  under  enclosure  number  3  of  the  district  court 
clerk's  certificate. 

Appellant's  first  offer  to  rebut  the  case  against 
her  came  after  the  Special  Inquiry  Officer  found  her  to 
be  deportable  as  an  alien  who  had  been  a  member  of 
the  Communist  Party  of  the  United  States  after  entry. 
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The  entire  record  of  the  deportation  hearing  demon- 
strates that  the  finding  of  the  Special  Inquiry  Officer 
was  fully  substantiated  by  the  evidence.  There  was 
no  contradicting  evidence.  As  reflected  on  pages  9 
and  33  of  the  transcript  of  the  deportation  hearing, 
the  Government  witness,  who  identified  himself  as  the 
membership  director  of  the  Holly  Park  Branch  of  the 
Communist  Party  of  the  United  States,  positively 
identified  appellant  as  a  member  of  that  unit  of  the 
Communist  Party.  On  page  56  of  the  transcript,  the 
colloquy  discloses  that  appellant's  attorney  was  satis- 
fied with  the  28  day  continuance  granted  appellant  to 
permit  her  to  prepare  a  defense.  Yet  she  made  no  de- 
fense at  the  expiration  of  that  time,  and  did  not  offer 
to  do  so  until  after  the  matter  had  been  determined 
adversely  to  her.  She  is  now  in  the  position  of  urging 
that  the  Board  of  Immigration  Appeals,  in  declining 
to  reopen  the  hearing  to  permit  her  to  introduce  evi- 
dence on  issues  which  had  already  been  resolved,  ren- 
dered the  deportation  proceedings  procedurally  so  de- 
fective as  to  deprive  her  of  due  process  of  law.  It  is 
submitted  that  the  administration  of  deportation 
hearings  would  be  effectively  blocked  if  the  subject 
of  the  hearing  could  await  a  decision  in  the  case 
before  deciding  to  testify,  and  then  secure  a  second 
hearing  on  the  same  issues.  Under  such  a  procedure, 
why  testify  in  any  deportation  case  until  an  order  of 
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deportation  has  been  entered?  Appellant's  position  re- 
garding the  issue  of  whether  a  denial  of  due  process 
resulted  from  the  board's  refusal  to  order  the  hearing 
reopened  is  clearly  untenable.  The  lower  court  was 
strictly  limited,  in  judicial  review  of  the  deportation 
proceedings  preceding  appellant's  second  motion  to 
reopen  the  hearing,  to  a  determination  of  whether 
the  deportation  order  was  based  upon  "reasonable, 
substantial,  and  probative  evidence."  United  States 
ex  rel  Brzovich  v.  Holton,  222  F.  2d  840,  842  (C.A. 
7,  1955).  The  District  Court  made  such  a  determina- 
tion in  cause  number  3986;  the  court's  findings  of 
fact,  conclusions  of  law,  and  judgment  in  that  cause 
were  incorporated  by  reference  in  the  return  in  the 
present  case,  and  were  determinative  of  the  suffi- 
ciency of  the  evidence  in  the  deportation  hearing. 

The  lower  court  was  similarly  restricted  in  its 
function  of  judicial  review  as  to  the  denial  of  appel- 
lant's second  motion  to  reopen ;  the  scope  of  its  review 
was  clearly  defined  in  Qnattrone  v.  Nicolls,  210  F.  2d 
513,  516  (C.A.  1,  1954),  certiorari  denied  347  U.S. 
976,  98  L.Ed.  1116,  74  S.Ct.  786. 

"A  petition  for  writ  of  habeas  corpus  was  de- 
nied by  the  district  court  and  this  appeal  re- 
sulted. 

*The  appellant  contends  that  he  was  deprived 
of  due  process  of  law  in  the  deportation  hearings 
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because  the  hearings  were  procedurally  unfair. 
Judicial  review  on  this  issue  is  limited  to  whether 
or  not  '*  *  *  there  was  some  evidence  from  which 
the  conclusion  of  the  administrative  tribunal 
could  be  deduced  and  that  it  committed  no  error 
so  flagrant  as  to  convince  a  court  of  the  essential 
unfairness  of  the  trial',  U.S.  ex  rel.  Vajtauer  v. 
Commissioner  of  Immigration,  1927,  273  U.S. 
103,  106,  47  S.Ct.  302,  304,  71  L.Ed.  560,  and 
whether  or  not  the  appellant  had  a  fair  opportu- 
nity to  be  heard.  The  Japanese  Immigrant  Case 
(Yamataya  v.  Fisher),  1903, 189  U.S.  86,  23  S.Ct. 
611,  47  L.Ed.  721;  Bilokumsky  v.  Tod,  1923,  263 
U.S.  149,  44  S.Ct.  54,  68  L.Ed.  221." 

The  record  in  the  subject  case  demonstrates  that 
the  order  of  deportation  was  supported  by  reasonable, 
substantial,  and  probative  evidence;  the  lower  court 
so  held  in  a  prior  determination,  and  the  record  amply 
demonstrates  that  the  appellant  was  given  a  full  op- 
portunity to  be  heard,  although  she  did  not  avail  her- 
self of  it. 

Under  the  circumstances,  the  District  Court 
properly  denied  the  writ. 

CONCLUSION 

Although  the  issue  of  the  sufficiency  of  the  evi- 
dence is  not  before  the  Court  because  that  issue  was 
adjudicated  in  the  first  action  for  judicial  review, 
from  which  judgment  no  appeal  was  taken,  the  record 
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adequately  rebuts  appellant's  argument  as  to  its  suffi- 
ciency. The  finding  of  deportability  is  fully  substan- 
tiated by  the  record.  Only  after  that  determination 
had  been  made  did  appellant  elect  to  defend  herself 
from  the  charges  against  her,  by  filing  her  first  motion 
to  reopen  the  deportation  hearing.  Failing  in  this, 
appellant  filed  her  first  action  for  judicial  review. 

When  the  lower  court  sustained  the  order  of  de- 
portation upon  judicial  review,  appellant  did  not 
appeal.  She  elected  instead  to  file  another  motion  to 
reopen,  and  await  further  administrative  action.  The 
Board  of  Immigration  Appeals  denied  the  second  mo- 
tion to  reopen  on  January  25,  1956,  and  appellant  did 
nothing  further  relevant  to  the  decision  of  the  Special 
Inquiry  Officer  until  she  was  ordered  to  report  for 
deportation  on  March  27,  1956.  On  March  26,  1956, 
she  filed  the  subject  petition  for  habeas  corpus,  in 
sufficient  time  to  delay  deportation. 

Under  the  circumstances,  the  District  Court  was 
limited  in  its  function  of  judicial  review  to  determ- 
ing  whether  the  deportation  order  was  vitiated  by  the 
denial  of  appellant's  second  motion  to  reopen  the  de- 
portation hearing.  As  the  court  was  bound  by  its  prior 
decision  as  to  the  sufficiency  of  the  eridence  in  the 
deportation  hearing,  and  as  the  record  showed  that 
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appellant  had  been  afforded  an  ample  opportunity  to 
be  heard,  the  court  properly  declined  to  grant  the  writ. 
For  the  foregoing  reasons,  it  is  respectfully  urged  that 
the  decision  of  the  court  below  be  affirmed. 

Respectfully  submitted, 

CHARLES  P.  MORIARTY 

United  States  Attorney 

RICHARD  F.  BROZ 

Assistant  United  States  Attorney 
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No.  15,204 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


ToRA  Ups 

TEAD  RySTAD, 

Appellant, 

vs. 
John  P. 

Boyd,  District 

> 

Director,   Im- 

migration  and  Naturalization  Service, 

Appellee. 

PETITION  FOR  REHEARING. 


To  the  Honorable  Homer  T.  Bone,  Dal  M.  Lemmon 
and  Frederick  G.  Hamley: 

This  petition  for  rehearing  is  being  presented  by 
counsel  who  was  retained  in  this  case  after  the  de- 
cision of  this  Court  was  rendered  on  June  21,  1957. 
An  examination  of  the  record  convinces  the  under- 
signed counsel  that  there  are  at  least  three  reasons 
why  this  petition  should  be  granted  and  the  case  re- 
heard in  this  Court. 

1.  The  record  before  the  administrative  agency 
does  not  contain  "reasonable,  substantial  and  proba- 
tive evidence"  (8  U.S.C.  1252[b][4])  establishing  that 
appellant  was  more  than  a  ''nominal"  member  of 
the  Communist  Party  (cf.  Roivoldt  v.  Perfetto,  228  F. 


2d  109  [8  Cir.,  1955],  cert,  granted  350  U.S.  993,  or- 
dered re-argued  June  24,  1957,  353  U.S [1  L.Ed. 

2d  1535]). 

The  Board  of  Immigration  Appeals  found  that  the 
only  witness  against  appellant  was  "unable  to  recall" 
the  times  when  appellant  attended  party  meetings  or 
paid  party  dues.  This  witness  "could  recall  only  one 
meeting  attended  by  him  and  [appellant]  which  he 
could  positively  state  was  a  closed  meeting."  It  is 
submitted  that  proof  of  attendance  at  only  one  Com- 
munist Party  meeting  is  not  proof  by  reasonable,  sub- 
stantial and  probative  evidence  of  a  relationship  to  the 
Communist  Party  which  is  more  than  nominal.  Cf. 
Galvan  v.  Press,  347  U.S.  522,  529.  The  issue  of  what 
constitutes  more  than  nominal  membership,  touched 
upon  in  Galvan,  is  now  before  the  Supreme  Court  in 
Uowoldt,  and  it  is  respectfully  submitted  that  this 
Court  should  grant  this  petition  and  withhold  its  de- 
cision until  the  Supreme  Court  has  spoken.  Counsel 
for  appellant  is  advised  that  on  June  28,  1957,  four 
days  after  Rowoldt  was  ordered  re-argued  in  the 
Supreme  Court,  the  Court  of  Appeals  for  the  District 
of  Columbia  ordered  rehearing  in  Carlisle  v.  Brownell, 
D.C.  Cir.,  No.  13,711,  a  case  involving  issues  similar  to 
those  presented  under  this  point.  ^ 


iThe  order  in  the  Carlisle  case  reads:  "It  is  ORDERED  by  the 
Court  that  the  above-entitled  case  be,  and  it  is  hereby,  set  down  for 
rehearing  at  a  time  convenient  to  the  Court  after  the  decision  of 
the  Supreme  Court  in  Rowoldt  v.  Perfetto,  No.  34,  October  Term, 
1956.   Per  Curiam." 

Identical  orders  have  been  entered  by  the  same  Court  in  Cherner 
V.  Brownell,  No.  12,877;  GrondaJil  v.  Brownell,  No.  13,158;  Hedge 
V.  Brownell,  No.  13,018;  Martinez  v.  Brownell,  No.  13,014;  Peyro 


2.  The  administrative  agency  denied  appellant  due 
process  of  law  by  upholding  the  refusal  of  its  hearing 
officer  to  require,  as  specifically  demanded  by  appel- 
lant (Transcript  of  Deportation  Proceedings,  p.  14),^ 
the  production  of  the  witness'  reports  to  the  Federal 
Bureau  of  Investigation.  These  rulings  were  made 
prior  to  the  Supreme  Court's  decision  in  Jencks  v. 
United  States,  353  U.S.  657.  There  the  Court  held 
that  in  a  criminal  case  the  defendant  ''was  entitled  to 
an  order  directing  the  Government  to  produce  for 
inspection  all  reports  of  [the  witnesses]  in  its  posses- 
sion .  .  .  touching  the  events  and  activities  as  to  which 
they  testified  at  the  trial."  (353  U.S.  at  668).  The 
Court  made  clear  that  this  requirement  was  imposed 
upon  the  Government  by  the  due  process  clause. 
''Justice",  it  said,  "requires  no  less."  (353  U.S.  at 
669). 

It  is  submitted  that  what  due  process  or  "justice" 
requires  in  a  criminal  case  may  not  be  dispensed  with 
in  a  deportation  case.  Cf.  Bridges  v.  Wixon,  326  U.S. 
135  (1945)  ;  Mangoang  v.  Boyd,  186  F.  2d  199  (9  Cir., 
1950)  ;  Schoeps  v.  Carmichael,  111  F.  2d  391  (9  Cir., 
1949). 

Since  the  Jencks  decision,  the  District  Court  for  the 
Eastern  District  of  New  York  has  set  aside  a  prior 
order  of  denaturalization  and  has  directed  further 


V.  Brownell,  No.  13,703;  Kochi  v.  BrowneU,  No.  13,264,  and  No. 
13,374;  Estrada^Salazar  v.  Brownell,  No.  13,015;  Ramirez-Salse  v. 
Brownell,  No.  12,852,  and  Larson  v.  Brownell,  No.  13,039. 

2This  document  is  a  part  of  Exhibit  A  attached  to  the  return  to 
the  order  to  show  cause  herein  (R.  15). 


proceedings  in  a  case  in  which  it  had  previously  re- 
fused to  order  the  production  of  witnesses'  reports 
to  the  Federal  Bureau  of  Investigation  so  that  cross- 
examination  might  be  had  thereon.  United  States  v. 
Matles,  E.D.  N.Y.,  Civ.  No.  13,121,  July  11,  1957. 
Counsel  understands  that  the  Attorney  General  inter- 
posed no  objection  to  this  order. 

Clearly,  if  due  process  requires  the  production  of 
such  reports  in  criminal  and  denaturalization  cases,  it 
can  hardly  be  argued  that  this  requirement  is  inap- 
plicable to  a  deportation  proceeding  which  may,  and 
in  this  case  will,  result  in  the  loss  ''of  all  that  makes 
life  worth  living"  {Ng  Fung  Ho  v.  White,  259  U.S. 
276,  284). 

3.  The  administrative  agency  denied  appellant  due 
process  of  law  by  holding  that  its  hearing  officer  could 
draw  an  adverse  inference  from  appellant's  silence. 
This  ruling  was  made  prior  to  the  decision  of  the 
Supreme  Court  in  Gruenwald  v.  United  States,  353 
U.S.  391,  which,  in  reversing  a  conviction  because  the 
prosecutor  had  inquired  of  the  defendant  about  his 
prior  invocation  of  his  Fifth  Amendment  privilege 
against  self-incrimination,  emphasized  that  '*no  impli- 
cation of  ,guilt  could  be  drawn  from  [the  defendant's] 
invocation  of  his  Fifth  Amendment  privilege  .  .  .  " 
(353  U.S.  at  421).  The  Court  cited  with  approval 
Dean  Griswold's  observations  that 

"Too  many,  even  those  who  should  be  better  ad- 
vised, view  this  privilege  as  a  shelter  for  wrong- 
doers. They  too  readily  assume  that  those  who 
invoke  it  are  either  guilty  of  crime  or  commit 


perjiuy  in  claiming  the  privilege."  (353  U.S.  at 
421.) 

The  Court  gave  the  dispositive  answer  to  this  claim 

by  referring  to  its  earlier  decision  in  Slochower  v. 

Board  of  Higher  Education,  350  U.S.  551,  where  it 

had  said: 

''The  privilege  serves  to  protect  the  innocent  who 
otherwise  might  be  enmeshed  by  ambiguous  cir- 
cumstances."   (350  U.S.  at  557-558.) 

Since  the  decision  in  Gruenwald,  and  in  reliance 
thereon,  the  Court  of  Appeals  for  the  Tenth  Circuit 
has  reversed  a  con^dction  because  the  prosecutor  was 
permitted  to  bring  to  the  jury's  attention,  through  the 
cross-examination  of  defense  character  witnesses,  the 
fact  that  on  a  prior  occasion  the  defendant  had  re- 
fused to  answer  questions  on  the  ground  that  his 
answers  might  incriminate  him.  Travis  v.  United 
States,  10  Cir.,  No.  5379,  July  15,  1957.  There  the 
Court  said: 

"One  who  claims  the  rights  and  pri\41eges  of  the 
Constitution  most  certainly  does  not  exhibit  a 
character  defect  of  any  kind  and,  if  one  who  law- 
fully asserts  the  shelter  of  the  Fifth  Amendment 
becomes,  in  so  doing,  a  person  of  guilt  or  a  per- 
jurer in  the  minds  of  some,  the  shame  lies  with 
those  who  misunderstand  and  not  with  him  who 
is  entitled  to  protection." 

We  submit  that  the  same  reasons  which  prohibit 
a  Court  in  a  criminal  case  from  drawing  adverse  in- 
ferences because  of  a  defendant's  prior  reliance  on 


his  Fifth  Amendment  privilege,  also  prohibit  an  ad- 
ministrative agency  from  drawing  such  inferences  in 
a  deportation  case  in  which  the  respondent  [appellant 
here]  refuses  to  testify,  basing  her  refusal  upon  the 
due  process  clause  (Transcript  of  Deportation  Pro- 
ceedings, p.  3). 

This  is  particularly  so  on  the  facts  of  this  case.  For 
the  record  here  reveals  that  after  appellant  learned 
that  an  adverse  inference  had  in  fact  been  drawn 
against  her,  she  moved  to  reopen  the  record  so  that 
she  could  testify  and  rebut  that  inference  (Motion  to 
Reopen  Hearing  filed  July  28,  1955,  and  Order  thereon 
dated  September  15,  1955).^  The  denial  of  this  mo- 
tion underlines  the  extent  to  which  appellant  was  de- 
prived of  due  process  of  law  on  this  issue. 


CONCLUSION. 

For  the  reasons 

1.  That  there  is  no  substantial,  reasonable  and 
probative  evidence  of  more  than  nominal  member- 
ship in  the  Communist  Party ; 

2.  That  the  administrative  agency  denied  ap- 
pellant due  process  of  law  by  refusing  to  order 
the  production  of  the  Federal  Bureau  of  Investi- 
gation reports  requested;  and 

3.  That  the  administrative  agency  denied  ap- 
pellant due  process  of  law  by  drawing  an  ad- 


3This  document  is  a  part  of  Exhibit  B  attached  to  the  return  to 
the  order  to  show  cause  herein  (R.  15). 


verse  inference  from  her  refusal  to  testify  and 
by  denying  her  an  opportunity  thereafter  to  rebut 
that  inference, 

the  judgment  of  this  Court  affirming  the  proceedings 
below  was  in  error,  and  this  petition  for  rehearing 
should  be  granted. 

Dated,  San  Francisco,  California, 
August  15,  1957. 

Respectfully  submitted, 
Gladstein,  Andersen,  Leonard  &  Sibbett, 
Norman  Leonard, 
Attorneys  for  Appellant  and  Petitioner. 
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Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed  for 
delay. 

Dated,  San  Francisco,  California, 
August  15, 1957. 

Norman  Leonard, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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Cowlitz  Tribe  of  Indians,        Appellant, 

^^'  >  No.  15211 

The  City  of  Tacoma,  a  Municipal  Cor- 
poration, Appellee. 

Appeal  from  the  United  States  District  Court, 

Western  District  of  Washington, 

Northern  Division 

The  Honorable  George  D.  Boldt,  Judge 


BRIEF  OF  APPELLANT 


APPELLANT'S  STATEMENT  OF  THE  CASE 

This  is  an  action  by  the  Cowlitz  Tribe  of  Indians  for 
damages  and  for  an  injunction  against  the  City  of  Ta- 
coma. The  Cowlitz  Tribe  of  Indians  is  a  tribe  recog- 
nized by  the  United  States  since  1855  when  Territorial 
Governor  Isaac  Stevens  made  an  unsuccessful  attempt 
to  make  a  treaty  of  peace  and  cession  of  their  aboriginal 
title  to  their  tribal  lands  in  the  Cowlitz  River  water- 
shed in  Southwestern  Washington.  Congress  provided 
for  extinguishment  of  Indian  Title  to  their  aboriginal 
lands  (R.  90,  91)  by  treaty  between  the  United  States 
and  the  Cowlitz  Tribe,  but  since  no  treaty  was  ever  con- 
summated their  aboriginal  title  to  their  tribal  lands  has 
never  been  extinguished,  as  provided  by  acts  of  Con- 
gress hereinafter  set  forth.  The  tribal  lands  extend 
over  three  counties  in  Southwestern  Washington, 
Thurston,  Lewis  and  Cowlitz  Counties. 

[1] 


The  City  of  Tacoma  has  embarked  on  a  plan  to  build 
two  dams  on  the  Cowlitz  River  in  complete  disregard 
of  the  rights  of  the  Cowlitz  Indians  to  their  aboriginal 
lands  under  a  license  issued  by  the  Federal  Power  Com- 
mission (R.  16)  Project  2016.  The  City  of  Tacoma  is 
acting  in  its  proprietary  capacity  as  a  merchandiser  of 
power  to  the  general  public  and  expects  by  its  own  ad- 
mission to  make  a  profit  in  excess  of  one  million  dollars 
per  year.  The  City  of  Tacoma  admittedly  (R.  16)  is 
proceeding  to  build  those  dams  in  disregard  of  plain- 
tiff's rights.  The  defendant  is  proceeding  to  build  the 
dams  which  will  deprive  the  plaintiffs  of  their  tribal 
lands,  their  water  in  the  Cowlitz  River  and  their  fish- 
ery consisting  of  salmon  and  smelt  which  abound  in  this 
river  and  have  furnished  a  large  portion  of  the  diet  and 
livelihood  of  plaintiffs  since  time  immemorial. 

The  aboriginal  title  of  nine  tribes  adjacent  to  and 
north  of  the  Cowlitz  Tribal  lands  was  extinguished  by 
the  Treaty  of  Medicine  Creek  in  1855,  consisting  of 
2,236,160  acres  (R.  92). 

The  defendant 's  answer  admits  that  the  graves  of  the 
plaintiffs'  ancestors  (R.  6,  7)  in  their  ancient  burial 
grounds  numbering  from  four  to  six  will  be  inundated 
and  that  defendant  has  made  no  provision  whatsoever 
to  disinter,  remove,  or  rebury  the  departed  ancestors 
(R.  14,  15)  of  the  Cowlitz  Tribe  of  Indians.  The  Cow- 
litz Tribe  has  never  transferred  or  relinquished  these 
lands  in  any  manner  whatsoever  and  they  claim  hunt- 1 
ing,  fishing  and  water  rights  in  the  Cowlitz  watershed 
and  river  and  its  tributaries  and  all  rights  appurtenant 
thereto. 


That  the  present  members  of  the  Cowlitz  Tribe  are 
the  descendants  of  the  tribe  by  the  same  name  who  sat 
in  Treaty  Council  with  Isaac  Stevens  in  1855  wherein 
they  were  recognized  as  a  tribe  and  dealt  with  as  a  sov- 
ereign Indian  nation  and  exist  today  as  a  duly  organ- 
ized tribe  of  American  Indians  by  the  Secretary  of  In- 
terior. 

That  they  are  extremely  primitive,  living  in  the  most 
dire  poverty,  and  most  of  the  Taitnapan  Band  speak 
little  or  no  English  and  live  in  the  same  locations  that 
their  ancestors  occupied  in  1830  to  1855. 

Ruling  of  District  Court 

The  district  court  granted  defendant's  motion  to  dis- 
miss on  the  grounds  that  the  court  was  without  juris- 
diction over  the  subject  matter.  Plaintiffs  filed  notice 
of  appeal  on  May  11,  1956,  and  received  the  Record  on 
Appeal  on  October  30, 1956. 

n. 

JURISDICTION 

This  cause  arises  under  the  Constitution  and  laws  of 
the  United  States  and  is  otherwise  within  the  Juris- 
diction of  the  Federal  Courts  because  of  the  time  hon- 
ored position  of  the  American  Indians  as  wards  of  the 
United  States. 

Violation  of  the  14th  Amendment 

Appellee  in  seizing  the  rights  and  properties  and  de- 
stroying the  hunting,  fishing  and  water  rights  of  the 
appellant  is  violating  due  process  of  law,  under  the  14th 
amendment  to  the  U.  S.  Constitution,  as  illustrated  by 


the  following  cases:  In  Portland  R.R.  Co.  v.  City  of 
Portland,  181  Fed.  632,  Appeal  dismissed,  218  U.S.  686 
(Bean,  D.J.,  1910  CC  Ore.),  the  plaintiff,  an  Oregon 
corporation,  sued  to  enjoin  the  City  from  taking  its 
property.  Held :  The  district  court  had  jurisdiction.  The 
court  stated  : 

"If  the  order  of  the  common  council  under  its 
authority  to  open  streets  has  deprived,  or  is  about 
to  deprive,  the  complainant  of  its  property  without 
due  process  of  law,  it  is  entitled  to  a  remedy  in  this 
court  under  Judiciary  Act  of  March  3,  1887,  c. 
373,  24  Statutes  552,  *  *  *  and  the  Federal  Consti- 
tution. 


it  *  *  * 


"The  fourteenth  amendment  is  a  guaranty  to 
every  citizen,  private  or  corporate,  that  he  shall  not 
be  deprived  of  property  by  a  state,  or  any  of  its 
political  subdivisions  without  due  process  of  law, 
and  the  federal  court  has  jurisdiction  to  enforce 
this  guaranty. ' ' 

In  the  case  of  Iron  Mountain,  etc.,  v.  City  of  Memphis 
(CCA-6,  1899)  at  96  Fed.  113,  a  Tennessee  corporation 
sued  to  enjoin  a  threatened  taking  of  its  property  by  a 
municipal  corporation  of  Tennessee.  Held:  Jurisdic- 
tion in  the  Federal  courts  in  an  able  and  exhaustive  de- 
cision by  Circuit  Judge  William  H.  Taft. 

In  Coyalioga  River  Power  Co.  v.  City  of  Akron,  240 
U.S.  462  (1916)  an  Ohio  corporation  sued  to  enjoin  an 
Ohio  Municipal  corporation  for  the  latter 's  efforts  in 
building  a  dam  on  the  waters  of  the  river  belonging  to 
the  plaintiff  and  without  any  intention  or  attempt  to 
pay  the  plaintiff  for  them,  as  in  the  case  at  bar: 

Mr.  Justice  Holmes,  for  the  court,  wrote  his  usual 


succinct  and  brilliant  decision,  holding  that  the  Federal 
court  had  jurisdiction. 

Since  the  City  of  Tacoma  is  the  extension  of  the  State 
of  Washington,  in  its  exercise  of  eminent  domain  it 
may  be  identified  as  "the  State"  under  the  14th  amend- 
ment as  set  out  in  the  prior  cases  cited,  see  also  Road 
Improvement  District  No.  2  v.  Missouri  Pacific  Ry., 
275  Fed.  600,  where  the  analogy  is  practically  identical 
to  the  facts  and  the  law  in  the  case  at  bar : 

"The  power  is  conferred  and  the  duty  is  im- 
posed upon  a  Federal  court  sitting  in  equity  to  re- 
lieve by  its  decree,  or  other  process,  a  citizen  of  the 
United  States  who  properly  invokes  its  aid  from 
an  arbitrary  and  unwarranted  exercise  of  the  legis- 
lative power  of  a  state  (or  its  subdvision),  which, 
without  due  process  of  law  or  compensation  threat- 
ens to  deprive  it  of  all  or  a  part  of  its  property. ' ' 

Violation  of  Statutes 

Another  ground  for  jurisdiction  of  this  Court  is  the 
violation  by  the  City  of  Tacoma  of  25  USCA  177,  in 
that  the  City  of  Tacoma  seeks  an  involuntary  convey- 
ance from  the  Indians  by  eminent  domain,  without  com- 
pensation to  the  Indians.  This  statute  was  designed  for 
the  protection  of  the  Indians  under  chapter  5,  title  25 
USCA,  "Protection  of  Indians,"  and  it  is  quoted  in 
part: 

"No  purchase,  grant,  lease,  or  other  conveyance 
of  lands,  or  of  any  title  or  claim  thereto,  from  any 
Indian  nation  or  Tribe  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be  made 
by  Treaty  or  Convention  entered  into  pursuant  to 
the  Constitution." 
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The  City  of  Tacoma  is  doubly  culpable  under  this 
statute  because  they  are  attempting  to  accomplish  an 
illegal  involuntary  conveyance  of  Indian  property 
rights  without  any  compensation  whatsoever.  Both  of 
these  violations  are  threatened  without  a  semblance  of 
due  process  under  the  14th  Amendment.  An  Attorney 
General  Opinion  defines  the  operation  of  this  section 
(18  Op.  Atty.  Gen.  235)  as  follows : 

"The  operation  of  this  section  does  not  depend 
on  the  nature  or  extent  of  the  title  of  the  Tribe  or 
Nation,  and  it  applies  whether  the  title  is  in  fee 
simple  or  merely  a  right  of  occupancy. ' ' 

In  like  manner  the  appellee  is  violating  the  following 
federal  statutes  (R.  103,  104)  : 

Ordinance  of  1787,  1  Stat.  50,  51,  as  quoted  infra: 

' '  The  utmost  good  faith  shall  always  be  observed 
towards  the  Indians ;  their  land  and  property  shall 
never  be  taken  from  them  without  their  consent." 

Oregon  Territorial  Act,  9  Stat.  323  (August  14, 
1849)  : 

"  *  *  *  nothing  in  this  Act  contained  shall  be  con- 
strued to  impair  the  rights  of  person  or  property 
now  pertaining  to  the  Indians  in  said  Territory,  so 
long  as  such  rights  shall  remain  unextinguished  by 
Treaty  between  the  United  States  and  such  Indians 
..."  (See  opinion  of  Atty.  General  22  June  1885) 

State  of  Washington  Enabling  Act   (Disclaimer 
Clause,  25  Statutes  c.  180  p.  676,  Section  4  Ss2 : 

"That  the  people  inhabiting  said  proposed  State 
do  agree  and  declare  that  they  forever  disclaim  all 
right  and  title  to  . .  .  all  lands  lying  within  said  lim- 
its owned  or  held  by  any  Indian  or  Indian  Tribes ; 
and  that  until  the  title  thereto  shall  have  been  ex- 


tinguished  by  the  United  States,  the  same  shall  be 
and  remain  subject  to  the  disposition  of  the  United 
States,  and  said  Indian  Lands  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the  Con- 
gress of  the  United  States:  ..."  (Emphasis  sup- 
plied) 

Under  the  obvious  construction  of  the  foregoing  fed- 
eral acts  the  City  of  Tacoma,  as  a  subdivision  of  the 
State  of  Washington  is  violating  each  of  these  acts  ac- 
cording to  their  express  terms  and  is  depriving  them  of 
their  property  without  due  process  of  law. 

ARGUMENT 

It  is  apparent  that  the  infant  nation  composed  of 
the  colonial  states  recognized  and  compensated  the  In- 
dians for  their  aboriginal  title.  It  is  also  very  apparent 
that  this  nation  rejected  the  "title  by  conquest"  theory 
advocated  and  practiced  by  nations  in  the  old  world. 
This  departure  is  further  supported  in  legislation  prior 
to  the  adoption  of  the  Fifth  Amendment  in  1791  in  the 
Ordinance  of  1787,  which  language  was  incorporated  in 
the  Organic  Act  of  1848  creating  the  Territorial  Gov- 
ernment of  Oregon  (covering  the  lands  in  question)  : 
' '  The  utmost  good  faith  shall  always  be  observed 
towards  the  Indians ;  their  land  and  property  shall 
never  be  taken  from  them  without  their  consent. ' ' 
(Statutes  50  and  51) 

This  admonition  concerns  the  very  land  in  question 
and  defines  the  relation  as  trustee  and  ward  between  de- 
fendant and  claimants. 
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Constitutional  Precedent  for  Compensation  for  "Indian 
Tide" 

The  Supreme  Court  of  the  United  States  in  Worces- 
ter V.  Georgia,  6  Peter  615,  recognizes  the  fact  that 
"Indian  Title"  could  be  extinguished  by  purchase  as 
does  the  opinion  of  the  Attorney  General  of  the  United 
States  Wirt,  in  Op.  A.  G.  465. 

The  language  of  the  Supreme  Court  in  U.  S.  v.  Creek 
Nation,  295  U.S.  108  at  110,  is  to  the  effect  that  the 
United  States  is  the  guardian  of  the  Indians  and  this 
relationship : 

"did  not  enable  the  United  States  to  give  their 
tribal  lands  to  others,  or  to  appropriate  them  to  its 
own  purposes,  without  rendering  or  assuming  an 
obligation  to  render  just  compensation  for  them." 

This  language  is  compelling  and  forceful  and  can  be 
understood  only  in  the  light  of  the  background  set  out 
above  as  referring  directly  to  the  phrase  "just  compen- 
sation" used  in  the  Fifth  Amendment. 

The  view  that  Indian  Aboriginal  Title  is  compensable 
is  supported  by  numerous  cases :  United  States  v.  Santa 
Fe  Pacific,  314  U.S.  339  at  345,  wherein  Mitchell  v. 
United  States  is  quoted,  9  Peter  711,  at  746;  that  In- 
dian title  is  recognized  is  further  supported  in  Chero- 
kee Nation  v.  Georgia,  5  Peter  1  at  48;  United  States 
V.  Cook,  92  U.S.  733  at  755;  Beecher  v.  Wetherby,  95 
U.S.  517  at  526. 

The  Mitchell  case  supra  held  that  a  conveyance  of 
aboriginal  lands  by  an  Indian,  was  valid  and  that  such 
right  was  later  confirmed  by  Spain  and  in  turn  by  the 
United  States  and  that  the  United  States  did  not  ac- 
quire the  property  under  the  cession  from  Spain. 


Upon  reviewing  the  precedents  of  these  cases  and 
the  language  of  the  treaty  negotiations  of  the  United 
States  with  plaintiff,  the  conclusion  is  inescapable  that 
Congress  intended  to  compensate  the  Indians  for  their 
aboriginally  held  lands. 

The  fact  that  Congress  has  not  done  so,  does  not  give 
the  City  of  Tacoma,  an  inferior  appendage  of  the  State 
of  Washington,  the  right  to  seize  the  tribal  lands  and 
property  of  the  Cowlitz  Indians.  If  the  sovereign  is 
bound  to  respect  these  rights,  then  there  is  no  question 
but  what  the  City  of  Tacoma  has  no  license  whatsoever 
to  invade  them. 

Although,  in  the  case  at  bar,  Congress  recognized 
plaintiff's  title  and  entered  into  treaty  negotiations  at 
Cosmopolis  with  Governor  Isaac  Stevens  in  Febru- 
ary 1855,  the  Treaty  was  never  concluded  (R.  92,  93, 
94). 

The  plain  meaning  of  the  words  "utmost  good  faith 
toward  the  Indian"  used  by  Congress  in  the  Act  cre- 
ating the  Government  of  Oregon  Territory  in  1848, 
binds  the  United  States  to  the  duty  of  a  Trustee  to- 
ward the  Indians  and  requires  performance  of  the 
highest  order  in  word  and  deed. 

This  language  clearly  sets  the  standard  but  the  in- 
tervening treaty  negotiations,  the  failure  to  conclude 
a  treaty,  the  failure  to  honor  the  Indian  rights,  and 
the  wanton  disregard  for  tribal  lands  and  rights  by 
apiDellees,  describes  a  course  of  conduct  and  dealing 
which  are  anything  but  fair  and  honorable. 

Since  the  taking  is  by  third  parties  and  not  by  the 
United  States,  there  is  all  the  more  reason  to  insist 
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upon  "due  process"  and  "just  compensation"  for  the 
"taking  of  private  property  from  Indian  tribes." 

Can  "Indian  Title"  Be  Conveyed  or  Transferred  by  Im- 
plication Without  the  Assent  of  the  Indians,  Although 
Congress  Has  Provided  for  Conveyance  by  Treaty? 

Since  there  is  in  excess  of  2,800,000  acres  in  the 
tribal  lands  claimed  by  plaintiff,  it  is  doubtful  that 
they  could  be  transferred  by  some  vague  sequence  of 
events  as  claimed  by  appellee. 

The  appellants  have  never  transferred  any  of  their 
tribal  lands  or  property  rights  and  have  never  assented 
to  any  transfer. 

Indian  title  has  been  extinguished  to  a  large  part  of 
the  present  State  of  Washington  by  various  treaties 
covering  lands  adjoining  those  owned  by  appellants. 

The  court  is  requested  to  take  judicial  notice  of  the 
following  treaties  as  the  supreme  law  of  the  land,  ced- 
ing Indian  lands  to  the  United  States : 

1.  Treaty  of  Mukilteo  (Pt.  Elliott),  January  22,  1854 
(22  tribes),  12  Stat.  927; 

2.  Treaty  of  Point  No  Point,  January  26,  1855  (15 
tribes),  12  Stat.  933; 

3.  Treaty  with  the  Makah,  January  28,  1855  (5  tribes 
and  bands),  12  Stat.  939; 

4.  Treaty  of  Medicine  Creek,  12  Stat.  1132  (Sheh  Nah- 
Nam  Creek),  December  26,  1854  (9  tribes)  ; 

5.  Treaty  with  14  tribes  of  Yakima,  April,  1855,  12 
Stat.  951: 

6.  Treaty  with  Nez  Perce,  June  11,  1855,  12  Stat.  957 ; 

7.  Treaty  with  Quinault,  July  8,  1855, 12  Stat.  971. 
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The  foregoing  treaties  are  the  means  chosen  by  Con- 
gress for  extinguishing  "Indian  title"  and  there  is  no 
treaty  with  plaintiff,  and  there  is  no  act  of  Congress 
dealing  with  plaintiff's  Indian  title  and  no  basis  for 
their  invasion  of  appellant's  lands  where  appellee 
usurps  the  sovereignty  of  the  United  States  of  America. 

Are  these  treaties  the  means  of  extinguishing  "In- 
dian title?"  Or,  should  Congress  have  attached  the 
phrase,  "we  really  mean  it,"  after  the  admonition  of 
exclusive  Congressional  control  in  these  acts  ? 

Ordinance  1787,  1  Stat.  50  and  51  (Supra) ; 

Oregon    Organic     Act     1848,     9     Stat.     323 
(Supra)  ; 

Treaty    Act    1850    and    1853,    10    Stat.    437 

(Supra)  ; 

Washington  Territorial  Act  1889,  25  Stat.  674; 
Washington  State  Const.  Article  XXVI  (2). 
It  is  heresy  to  constitutional  precedent  for  appellee 
to  don  the  cloak  of  the  sovereign  and  appropriate  the 
Cowlitz  property  rights  while  engaging  in  the  proprie- 
tary business  of  merchandising  electric  power  for 
profit. 

Are  Indians  "People"  and  "Persons"  Under  the  5th,  10th 
and  14th  Amendments? 

Upon  reading  the  solemn  sentiments  contained  in 
these  Acts  of  Congress  w^hich  clearly  spell  out  the  spe- 
cial fiduciary  (guardian  and  ward  relation)  between 
the  United  States  and  the  Indians,  the  inescapable 
conclusion  is  that  their  title  to  their  lands  has  never 
been  extinguished,  and  that  only  Congress  can  express- 
ly extinguish  "Indian  title." 
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That  they  are  definitely  "persons"  and  "people  of 
the  United  States"  under  the  5th  and  14th  Amend- 
ments to  the  United  States  Constitution  and  that  they 
have  been  denied  due  process  of  law  under  these  amend- 
ments is  obvious.  Where  Congress  has  spoken  in  sudh 
an  emphatic,  singular  and  precise  manner,  it  is  ridicu- 
lous for  the  ai^pellee  to  maintain  that  a  municipal  cor- 
poration can  assume  the  cloak  of  the  sovereign  and 
seize  the  lands  and  property  rights  of  these  Indians, 
without  "just  compensation." 

Are  Indians  "Persons"  Under  the  14th  Amendment? 

One  might  properly  ask  the  question,  "Are  Indians 
persons  under  the  14th  Amendment  f  "  If  they  are  "per- 
sons, ' '  then  should  not  the  courts  consider  the  admoni- 
tion by  Congress  contained  in  the  Ordinance  of  1787 
and  the  subsequent  acts  previously  cited  ? 

The  following  excerpts  are  quoted  from  the  Oregon 
Territorial  Act: 

*^'act  establishing  territorial  government  of 

OREGON 

August  14,  1848,  9  Stat.  323 
[Indian  Rights  of  Person  and  Property 
Preserved] 
"Providid  that  nothing  in  this  Act  contained 
shall    be    construed    to    impair    the    rights    of 
p'erson  or  property  now  pertaining  to  the  Indians 
in  said  territory,  so  long  as  such  rights  shall  re- 
main unextinguished  by  treaty  between  the  United 
States  and  such  Indians,  or  to  affect  the  authority 
of  the  government  of  the  United  States  to  make 
any    regulation    respecting    such    Indians,    their 
lands,  property,  or  other  rights,  by  treaty,  law,  or 
otherwise,  which  it  would  have  been  competent  to 
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the  government  to  make  if  this  Act  had  never  been 
passed:  *  *  *   " 

[Dams  May  Not  Obstruct  Salmon  in  Streams] 
"Sec.  12  And  be  it  further  enacted,  that  rivers 
and  streams  of  water  in  said  Territory  of  Oregon 
in  which  salmon  are  found,  or  in  which  they  resort, 
shall  not  be  obstructed  by  dams  or  otherwise,  unless 
such  dams  or  obstructions  are  so  constructed  as 
to  allow  salmon  to  pass  freely  up  and  down  such 
rivers  and  streams." 

[Ordinance  of  1787  Extended  to  Oregon  Territory] 
"Sec.  14.  That  the  inhabitants  of  said  Territory 
shall  be  entitled  to  enjoy  all  and  singular  the  rights, 
privileges  and  advantages  granted  and  secured  to 
the  people  of  the  Territory  of  the  United  States 
northwest  of  the  River  Ohio  by  the  articles  of  the 
compact  contained  in  Ordinance  of  seventeen  July 
seventeen  hundred  and  eighty-seven." 

[Reservation  of  School  Lands] 
"Sec.  20  *  *  *  Sections  numbered  sixteen  and 
thirty-six  in  each  township  in  said  Territory  shall 
be,  and  the  same  is  hereby,  reserved  for  the  purpose 
of  being  applied  to  schools  in  said  Territories 
hereafter  to  be  erected  out  of  the  same." 

The  Oregon  Territory  Organic  Act  of  1848,  9  Stat. 
323,  is  the  Statute  which  set  the  stage  for  Congress  to 
acquire  title  to  what  is  now  the  States  of  Oregon  and 
Washington.  There  are  four  important  provisions  of 
that  Act  that  define  the  rights  of  Indians  in  the  New 
Territory  obtained  through  the  Treaty  with  Great 
Britain  in  1846.  The  British  did  nothing  to  disturb  the 
"Indian  Title"  of  plaintiff,  but  insisted  on  paying  the 
Indians  for  their  lands  as  per  the  affidavit  of  Dr.  Her- 
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bert  Taylor  herein  (R.  39  to  68).  These  provisions  are 
(as  quoted  above  Section  1,  Section  12,  Section  14,  and 
Section  20) : 

(1)  The  jirst  section  of  the  Act  preserves  all  Indian 
rights  "of  person  or  jDroperty"  and  "so  long  as  such 
rights  shall  remain  unextinguished  by  Treaty  between 
the  United  States  and  such  Indians."  This  first  section 
carefully  protects  these  rights  and  is  in  derogation  of 
Section  20  of  the  same  Act  which  reserves  Sections  16 
and  36  for  school  purposes.  Because  the  section  one  be- 
gins with  this  Proviso  it  is  intended  to  qualify  succeed- 
ing sections  and  therefore  where  sections  16  and  36  fall 
within  Indian  Lands  to  which  the  title  has  not  been  ex- 
tinguished by  Treaty,  the  schools  did  not  get  a  title  free 
of  the  Indian  Title,  but  subject  to  the  "Indian  rights  of 
property. ' ' 

(2)  Section  12  of  the  Act  forbids  construction  of 
dams  which  will  not ' '  allow  salmon  to  pass  freely  up  and 
down  such  rivers  and  streams."  While  the  defendant 
has  attempted  to  make  some  provision  for  conserving 
the  fishing  it  has  presented  nothing  in  the  way  of  a  plan 
or  facility  which  will  permit  salmon  to  "pass  freely  up 
and  down"  or  aroimd  or  otherwise  a  60  foot  dam,  let 
alone  the  325  foot  dam  which  is  planned.  It  must  be 
conceded  that  no  spawning  salmon  going  upstream  or 
fingerlings  going  down  river  could  ever  survive  this 
obstacle,  nor  the  pressures  created  by  such  a  head  of 
water  through  the  turbines. 

(3)  The  Ordinance  of  1787  has  been  discussed  earlier 
in  this  writing  on  page  6,  7  and  11. 

(4)  Section  20  of  the  Act  reserves  section  16  and  36 
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which  is  subject  to  the  "PROVIDED"  clause  in  Sec- 
tion one,  which  in  effect  gives  only  the  title  the  United 
States  had  at  the  time  of  the  Act  (1850)  subject  to  the 
"Indian  Title''  which  has  never  been  extinguished. 

Either  a  Treaty  or  express  Federal  legislation  is  re- 
quired to  extinguish  Indian  title  and  to  annex  territory. 

Citing  Fleming  v  U.  S.  (1850)  9  Howard  603;  Cross 

V.  Harrison  (1853)  16  Howard  164,  197.  42  C.J.S.  1688 

^l^xtinguishment  of  Indian  title)  : 

"Possessory  right  of  Indians  to  their  Tribal 
Lands  is  sacred,  something  to  be  taken  from  the 
Indians  only  with  their  consent  and  on  such  condi- 
tions as  may  be  agreed  upon,  and  while,  as  has  been 
indicated,  this  right  may  be  extinguished  by  the 
general  goverimient  or  the  state  in  which  is  the 

fee only  the  government  holding  the  fee  can 

extinguish  the  right,  and  until  the  right  is  ex- 
tinguished by  some  definite  action  it  cannot  be 
questioned. 

"the  right  is  extinguished  only  by  plain  and  un- 
ambiguous actions." 

United  States  v.  Santa  Fe  B.  R.,  314  U.S.  339  (This  case 
will  be  discussed  at  length  later.) 

The  Treaty  method  of  annexing  Indian  title  was 
chosen  by  Congress  because  as  stated  in  the  case  of 
Cherokee  Nation  v.  Georgia  (1831)  5  Peters  1,  Indians 
were  described  by  Chief  Justice  Marshall, 

' '  They  may  more  correctly,  perhaps,  be  denomi- 
nated Domestic  dependent  nations  *  *  *  they  are  in 
a  state  of  pupilage.  Their  relation  to  the  United 
States  resembles  that  of  a  ward  to  his  guardian." 
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Chief  Justice  Marshall  in  the  same  case  stated : 

''The  Cherokee  Nation,  then,  is  a  distinct  com- 
munity, occupying  its  own  territory,  with  bound- 
aries accurately  described,  in  which  the  laws  of 
Georgia  can  have  no  force,  and  which  the  citizens 
of  Georgia  have  no  right  to  enter,  but  with  the 
consent  of  the  Cherokees  themselves,  or  in  conform- 
ity with  treaties,  and  with  the  acts  of  Congress. 
The  whole  intercourse  between  the  United  States 
and  this  nation  is,  by  our  Constitution  and  laws, 
vested  in  the  government  of  the  United  States." 

The  peculiar  status  of  Indians  is  further  described  in 
the  United  States  v.  Kagama  (1886)  118  U.S.  375  as 
follows  : 

"These  Indian  tribes  are  wards  of  the  nation. 
They  are  communities  dependent  on  the  United 
States From  their  very  weakness  and  help- 
lessness, so  largely  due  to  the  course  of  dealing  of 
the  Federal  Government  with  them  and  treaties  in 
which  it  has  been  promised,  there  arises  the  duty 
of  protection,  and  with  it  the  power  ....  The  power 
of  the  General  Government  over  these  remnants  of 
a  race  once  powerful,  now  weak  and  diminished 
in  numbers,  is  necessary  to  their  protection,  as 
well  as  to  the  safety  of  those  among  whom  they 
dwell.  It  must  exist  in  that  government,  because 
it  never  has  existed  anywhere  else,  because  the 
theatre  of  its  exercise  is  within  the  geographical 
limits  of  the  United  States,  because  it  has  never 
been  denied,  and  because  it  alone  can  enforce  its 
laws  on  all  its  tribes." 

In  accord  with  the  Congressional  mandate  to  ex- 
tinguish Indian  Titles  to  their  lands  by  Treaty,  Con- 
gress enacted  the  Treaty  Act  of  1850,  9  Stat.  437,  fol- 
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lowed  by  a  Supplemental  Act  of  1853.   Portions  of  the 

Act  of  June  5,  1850  are  quoted  as  follows : 

''Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  That  the  President  be  author- 
ized to  appoint  one  of  more  commissioners  to  nego- 
tiate treaties  with  the  several  Indian  Tribes  in 
the  Territory  of  Oregon,  for  the  extinguishment 
of  their  claims  to  lands  Ijing  west  of  the  Cascade 
Mountains;  and,  if  found  expedient  and  practic- 
able, for  their  removal  east  of  said  mountains ; . . .  " 

"Section  5,  A}id  be  it  further  enacted,  That  the  law 
regulating  trade  and  intercourse  with  the  Indian 
Tribes  east  of  the  Rocky  Mountains  or  such  provi- 
sions as  may  be  applicable  be  extended  over  the 
Indian  Tribes  in  the  Territory  of  Oregon." 
(7F896) 

(1)  It  is  significant  that  the  first  section  calls  for 
negotiating  "Treaties  with  the  Indians  of  Territory  of 
Oregon,  for  the  extinguishment  of  their  claims  to  lands 
lying  West  of  the  Cascade  mountains "  If  Con- 
gress had  intended  to  disregard  Indian  rights  of  prop- 
erty, tvhy  did  that  august  body  devote  dozens  of  stat- 
utes, treaties  and  millions  of  dollars  to  that  end? 

(2)  Section  5  further  preserves  Indian  Rights  and 
extends  Treaty  Protocol  of  Eastern  Tribes  to  the  West : 

Although  the  appellee  claims  that  the  Cowlitz  Tribe 
of  Indians'  rights  have  "long  been  extinguished,"  no 
acts  of  Congress  are  cited  which  extinguish  these  rights 
and  no  cases  have  been  cited  supporting  this  contention. 
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Does  Aboriginal  (Indian  Title)  Title  Create  a  Vested 
Right  Legally  Enforceable  Against  Everyone  Except 
the  Sovereign? 

While  the  foregoing  authorities  and  points  are  com- 
pelling, the  cases  are  legion  in  supporting  the  fact  that 
third  parties  (and  by  that  term  the  defendant  is  in- 
cluded) cannot  interfere  with  the  aboriginal  title  of 
plaintiffs.  In  fact,  the  principal  case  relied  upon  by 
defendant,  Teehiton  v  United  States,  99  S.  C.  Advance 
Dec,  254-255,  holds  that  such  a  title  when  shown  to 
exist  is  good  against  the  whole  world  but  not  as  against 
the  United  States.  348  U.  S.  Teehiton  v.  U.  S,  A. 

' '  This  .  .  .  amounts  to  a  right  of  occupancy  which 
the  Sovereign  .  .  .  protects  against  intrusion  by 
third  parties  ..." 

The  DuwamisJi  case,  79  C.  CI.  530,  is  cited  by  defend- 
ant in  support  of  its  position  when  in  fact  that  case 
holds  that  as  against  the  United  States,  only  Congress 
can  decide  the  issues  as  to  whether  the  sovereign  can 
be  forced  by  the  courts  to  compensate  Indians  for  abor- 
iginal title.  It  is  distinguished  in  any  event,  since  it 
involves  22  Indian  Tribes  suing  as  parties  to  the 
TREATY  OF  POINT  ELLIOTT  OF  1855,  supra., 
and  the  COWLITZ  have  no  treaty,  and  were  not  par- 
ties to  that  law  suit  and  plaintiff  cannot  depend  upon 
res  ad  judicata. 

The  Supreme  Court  of  the  L^nited  States  has  spoken 
on  this  problem  and  it  has  been  resolved  in  favor  of  the 
Indians;  the  pertinent  portions  of  the  decision  which 
came  from  the  9th  Circuit  in  United  States  v.  Santa  Fe 
R.  B.  Co.,  314  U.S.  339,  are  quoted : 

(1)"  This  Court  has  consistently  held  that,  in  the 
absence  of  express  language  to  the  contrary,  a  fed- 
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eral  grant  of  public  lands  does  not  constitute  an 
extinguishment  of  Indian  occupancy  rights.  Citing 
Johnson  v.  Mcintosh,  8  Wheat.  543  at  page  574." 

And  from  the  same  decision;  defining  "Indian  Title": 

(2)  "The  term  'Indian  title'  used  in  Section  2  of 
the  Act  of  1866  had  a  well  understood  meaning.  It 
connoted  the  Indian  possessory  right  based  on  ab- 
original occupancy,  whether  or  not  that  occupancy 
had  been  recognized  by  treaty,  statute,  or  other- 
wise. Johnson  v.  Mcintosh,  supra,  at  page  543  and 
United  States  v.  Shoshone,  304  U.  S.  111." 

With  this  definition  in  mind,  and  the  following  lan- 
guage from  the  Santa  Fe  case,  the  extensive  authorities 
quoted  by  appellee  on  jurisdiction,  the  merits,  and  the 
naked  assertion  that  "all  .  .  .  appellant's  rights  .  .  . 
have  long  been  extinguished  by  various  acts  of  Con- 
gress (R.  17,  18),"  w^e  are  curious  to  know  how  appellee 
can  reconcile  this  case  and  the  quoted  statutes  (at  page 
342): 

(3)  "This  Court  has  continuously  recognized 
that  aboriginal  possession  creates  a  possessory 
right  legally  enforceable  against  everyone  except 
the  United  States.  Citing  Worcester  v.  Georgia, 
6,  Pet.  515,  Mitchell  v.  United  States,  9  Pet.  711 ; 
Choteau  v.  Molony,  16  How.  203,  Holden  v.  Joy, 
17  Wall.  211,  244;  Buttz  v.  Northern  Pacific  B.  R. 
119  U.S.  55,  Cramer  v.  United  States,  261  U.S.  219, 
and  a  host  of  other  cases." 

At  page  345,  the  above  quoted  Santa  Fe  case  said : 

(4)  "Occupancy  is  a  question  of  fact  to  be  de- 
termined as  any  other  question  of  fact,  (see  also 
Alcea  V.  United  States,  103  C/Cl  550)  " 

And  further  from  the  same  page : 

(5)  "As  stated  in  Mitchell  v.  U.  S.,  supra,  at 
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page  746, '  Indian  right  of  occupancy  is  considered 
as  sacred  as  the  fee  simple  of  the  whites.' ..." 

And  at  page  354,  we  quote : 

(6)  "But  an  extinguishment  cannot  be  implied 
in  view  of  the  avowed  solicitude  of  the  Federal 
Government  for  the  welfare  of  its  wards.  As  stated 
in  Choate  v.  Trapp,  224  P.S.  665,  675,  the  rule  of 
construction  recognized  mthout  exception  for  over 
a  century  has  been  that  'doubtful  expressions,  in- 
stead of  being  resolved  in  favor  of  the  United 
States,  are  to  be  resolved  in  favor  of  a  weak  and 
defenseless  people,  who  are  wards  of  the  Nation, 
and  dependent  wholly  upon  its  protection  and  good 
faith." 

At  page  355,  we  find  an  excerpt  which  is  amazing  in  its 
application  to  the  case  at  bar : 

(7)  "Their  forcible  removal  in  1847  was  not 
pursuant  to  any  mandate  from  Congress.  It  was  a 
high  handed  endeavor  to  wrest  from  the  Indians 
lands  which  Congress  had  never  declared  for- 
feited." 

A  portion  of  the  property  to  be  condemned  by  the 
City  of  Tacoma  are  ten  tracts  which  originally  were 
granted  to  the  Northern  Pacific  R.  R.  Six  of  these 
tracts  were  conveyed  by  the  United  States  by  patent 
to  the  railway  company  pursuant  to  the  authority  cre- 
ated by  the  Act  of  July  2, 1864,  13  Stat.  365,  Chapt.  217. 
It  is  the  position  of  the  Indians  that  there  is  no  way  to 
distinguish  between  these  railroad  patents  and  those 
in  the  case  of  the  United  States  v.  Santa  Fe,  supra. 
The  latter  case  is  commonly  known  as  the  Walapai  case, 
because  the  United  States  sued  as  guardian  on  behalf  of 
the  Hualpai  or  Walapai  Indians.   The  Santa  Fe  Rail- 
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road  acquired  alternate  sections  of  land  along  its  line 
by  authority  of  14  Stat.  292.  The  words  of  the  convey- 
ance by  the  United  States  in  14  Stat.  292  are  identical 
to  those  in  13  Stat.  365  (R.  17,  18),  and  are  in  part  as 
follows : 

"Sec.  3  .  .  ,  .  that  there  be,  and  hereby  is  granted 
to  the  'Northern  Pacific  Railroad  Company'  its 
successors  and  assigns,  (here  the  Santa  Fe)  .... 
every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each  side 
of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States  .  .  . 
and  whenever  on  the  line  thereof,  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated  and  free  from  preemption,  or 
otherwise  appropriated  and  free  from  preemption, 
or  other  claims  or  rights,  at  the  time  the  line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof  filed  in 
the  office  of  the  Conmiissioner  of  the  General  Land 
Office. . .  " 

A  comparison  between  Section  2  of  the  two  statutes 
(and  those  quoted  by  appellee)  reveals  that  there  is 
almost  identical  language,  as  follows : 

' '  Sec.  2  . . .  The  United  States  shall  extinguish  as 
rapidly  as  may  be  consistent  with  public  policy  and 
the  welfare  of  the  said  Indians  emd/only  hy  their 
voluntary  session  the  Indian  titles  to  all  lands 
falling  under  the  operation  of  this  Act,  and  ac- 
quired in  the  donation  of  the  /road/  named  in  this 
bill  ..." 

The  portion  in  italics  in  the  foregoing  quotation  is 
in  the  Walapai  statute  and  is  not  in  13  Stat.  365,  the 
statute  covering  the  lands  in  the  case  at  bar.  But,  of 
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course,  the  phrase  "  .  .  .and  only  by  their  voluntary 
session  ..."  alludes  to  the  relationship  between  the 
United  States  and  the  Indians  and  does  not,  nor  cannot, 
enlarge  or  diminish  the  rights  of  the  Railroad,  or  as,  in 
the  case  at  bar,  the  appellee.  The  important  part  of 
the  two  statutes  is  the  grant  of  alternate  sections  by 
the  United  States,  "whenever  on  the  line  thereof  the 
United  States  have  full  title,  not  reserved,  sold,  granted 
or  otherwise  appropriated  and  free  from  preemption  or 
other  claims  or  rights  ..." 

The  interesting  thing  about  this  situation  is  that  in 
the  Walapai  or  Santa  Fe  case  (314  U.S.  339),  the  Su- 
preme Court  held  that  aboriginal  rights  of  the  Indians 
survived  the  patents  to  the  railroad,  and  that  the  rail- 
road had  to  give  an  accounting  of  the  use  of  such  alter- 
nate sections  from  the  time  it  acquired  the  property, 
which  we  assume  would  be  shortly  after  1865,  up  until 
at  least  1941  when  the  case  was  decided. 

Some  of  the  first  six  lots  referred  to  herein  may  have 
been  granted  under  authority  of  the  Act  of  May  31, 
1870,  16  Stat.  378,  but  as  before,  the  United  States  ex- 
cepted "...  mineral  and  other  lands  as  excepted  in  the 
Charter  of  said  Company  of  1864. ' ' 

Two  of  the  tracts  identified  by  defendant  apparently 
were  conveyed  pursuant  to  the  Act  of  July  1,  1898,  30 
Stat.  597,  Chapt.  546.  This  was  an  appropriation  act 
which  had  a  "rider"  attached  to  it  at  page  620,  of  30 
Stat.  620,  and  as  before,  the  property  conveyed  to  the 
railroad  had  to  be  "free  from  any  valid  adverse  claim" 
*  *  *  as  though  it  had  been  originally  granted. ' ' 

And  further,  relating  to  tracts  identified  by  appel- 
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lee,  two  of  the  tracts  were  apparently  conveyed  to  the 
railroad  pursuant  to  the  authority  of  the  Act  of  May 
17,  1906,  34  Stat.  197,  Chapt.  2470,  which  merely  ex- 
tended the  Act  to  July  1,  1898,  30  Stat.  597,  620,  to  a 
little  later  date. 

The  basic  plan  of  the  Acts  of  July  1,  1898,  30  Stat. 
597,  620,  and  the  Act  of  May  17,  1906,  34  Stat.  197,  was 
that  the  railroad  did  not  get  all  it  bargained  for  because 
certain  homesteaders  and  other  persons  securing  rights 
under  the  Oregon  Donations  Act  of  1850,  had  settled  on 
such  alternate  sections.  Therefore,  in  order  to  avoid  a 
quarrel  between  the  Railroad  and  such  settlers,  the 
United  States  granted  the  Railroad  the  right  to  select 
other  sections  of  land  in  lieu  of  those  claimed  by  the 
homesteaders  and  others  under  the  Oregon  Donations 
Act  of  1850.  So  it  is  apparent  that  the  basic  rights  that 
the  Railroad  had  to  the  four  tracts  identified  by  defend- 
ant were  acquired  pursuant  to  30  Stat.  597,  and  34  Stat. 
197,  were  merely  replacements  (in  lieu  of  selections) 
of  the  basic  grant  in  13  Stat.  365,  and  logically  would 
be  burdened  with  any  restrictions  which  were  care- 
fully set  out  in  the  basic  statute. 

Because  all  of  the  railroad  grants  are  burdened  with 
this  encumbrance,  referring  to  the  tracts  identified  by 
defendant,  which  we  assume  are  correct  for  the  pur- 
poses of  this  brief,  they  are  all  subject  to  the  claims  and 
Indian  titles  of  the  Cowlitz  Tribe  of  Indians.  Thus,  in 
conclusion  of  the  matter  of  the  Railroad  grants,  the 
statute  says  they  are  subject  to  the  Indian  rights  and 
titles,  and  the  railroad  took  title  "at  the  time  the  line 
of  said  road  is  definitely  fixed,"  then  by  analogy,  it  is  a 
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question  of  fact  as  to  the  period  for  which  the  Railroads 
as  well  as  others  in  possession  of  plaintiffs'  lands,  must 
account  to  plaintiffs  for  their  use  and  occupation. 
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APPELLEE'S  STATEMENT  OF  THE  PLEADINGS 
AND  FACTS 

Issues  Raised  By  the  Pleadings  on  lurisdiction 

This  action  was  instituted  by  the  appellant  to  enjoin 
the  appellee  from  constructing  two  dams  upon  the 
Cowlitz  River  in  Lewis  County,  Washington,  and  from 
selling  any  of  its  bonds  in  connection  therewith  until 
the  alleged  rights  of  the  appellant  can  be  ascertained. 

Appellant  sues  here  as  an  Indian  tribe  and  not  as 
individuals. 

The  appellant  in  its  Complaint  sets  forth  four  sepa- 
rate causes  of  action  (R.  3-13).  All  are  based  solely 


upon  its  claimed  aboriginal  or  Indian  title.  All  prop- 
erty is  located  in  Lewis  County,  Washington  (Maps, 
Appellee  Ex.  1 ) . 

Briefly  these  rights,  as  claimed  in  these  four  sepa- 
rately stated  causes  of  action  are  as  follows : 

(1)  Appellant  claims  a  fee  simple  title  and  interest 
in  all  of  the  lands,  including  all  the  rights  pertaining 
and  appurtenant  thereto  which  the  appellee  has 
acquired  or  will  acquire  in  the  construction  and  opera- 
tion of  the  Mayfield  and  Mossyrock  Dams  on  the  Cow- 
litz River  (R.  3-6). 

(2)  On  information  and  belief,  appellant  alleges  the 
existence  of  several  Indian  burial  grounds  which  it  is 
claimed  will  be  inundated  upon  the  completion  of  the 
dams;  that  the  appellee  has  made  no  provisions  for 
compensation;  and  that  such  acts  violate  the  culture 
of  the  Indians  and  constitute  a  sacrilegious  interfer- 
ence with  their  burial  grounds  (R.  6-8). 

(3)  Appellant  alleges  that  Congress,  by  an  act  dated 
March  2,  1853,  (10  Stat.  172),  which  established  the 
territorial  government  of  Washington,  provided  that 
certain  lands  should  be  set  aside  for  schools  and  other 
purposes;  that  under  said  act  certain  of  appellant's 
lands  above  described  were  appropriated  without  com- 
pensation to  the  appellant  and  without  its  consent, 
in  violation  of  its  aboriginal  or  original  Indian  title; 
appellant  further  alleges  a  violation  by  the  appellee 
of  the  appellant's  fishing  rights  on  the  Cowlitz  River 
over  the  properties  involved  (R.  8-9). 
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(4)  Appellant  alleges  that  the  appellee  is  violating 
appellant's  rights  in  that  no  compensation  has  been 
paid  to  the  appellant  for  the  appropriation  of  its  water 
rights  on  the  Cowlitz  River  drainage,  and  that  the 
appellee  is  proceeding  to  build  said  dams  in  violation  of 
certain  State  statutes  therein  mentioned  (R.  9-12). 

Appellant  then  prays  that  the  appellee  be  restrained 
from  the  construction  of  these  dams,  from  selling  any 
bonds  in  connection  with  the  financing  thereof  until  all 
rights  of  the  appellant  can  be  ascertained;  and  for 
judgment  for  damages  in  the  total  sum  of  $80,014,- 
861.39,  with  interest  thereon,  and  for  appellant's  costs 
(R.  12-13). 

The  appellee  in  its  Answer  to  the  Complaint  admits : 
That  the  City  of  Tacoma  has  passed  Ordinance  No. 
14386,  which  provides  for  the  building  of  two  dams 
on  the  Cowlitz  River,  pursuant  to  a  license  issued  by 
the  Federal  Power  Commission,  being  Project  No. 
2016  issued  November  27,  1951,  under  the  Federal 
Power  Act  (16  USCA,  791  (a)  through  823);  that 
it  is  proceeding  to  build  these  dams  in  accordance  with 
this  permit,  and  that  in  so  doing  it  is  purchasing  from 
the  present  owners  and  taking  possession  of  the  lands 
and  rights  involved  in  said  project.  The  appellee  either 
denies  specifically  or  upon  information  and  belief  all 
of  the  remaining  principal  allegations  of  the  Com- 
plaint (R.  13-17). 

The  appellee  further  sets  up  in  its  Answer  eight 
separately  stated  defenses  (R.  17-21).  Four  of  these 
defenses  are  defenses  involving  the  jurisdiction  of  the 
Court  and  the  question  as  to  whether  or  not  the  facts 
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alleged  state  a  claim  upon  which  relief  can  be  granted 
to  the  appellant.  These  defenses  are  those  which  may- 
be determined  by  a  preliminary  hearing  in  accord- 
ance with  Rule  12(d)  of  the  Federal  Rules  of  Civil 
Procedure  (R.  17-18).  These  defenses  are  set  forth 
in  appellee's  Motion  and  Application  for  a  preliminary- 
Hearing  (R.  21-23). 

Briefly  these  four  defenses  are  as  follows: 

(1)  The  Court  has  no  jurisdiction  of  this  cause, 
because  all  appellant's  claims  are  based  solely  on  ab- 
original or  Indian  title,  and  the  issues  raised  herein 
are  political  and  are  not  judicial.  In  the  absence,  as 
here,  of  Congressional  recognition  of  such  title  and 
specific  authority  for  the  appellant  to  sue  for  viola- 
tion of  any  alleged  rights  so  recognized,  this  Court 
has  no  jurisdiction  over  either  the  subject  matter  of  this 
suit  or  the  parties  hereto,  the  appellant's  only  recourse 
being  the  prosecution  of  its  claims  against  the  United 
States  under  the  provisions  of  the  Indian  Claims  Act, 
which  course  it  is  pursuing,  as  more  particularly  set 
forth  in  ''Defendant's  Exhibits  2  and  3"  which  are 
annexed  to  Appellee's  Answer  (R.  17). 

(2)  The  Court  has  no  jurisdiction  of  this  cause, 
because  the  appellant  has  no  rights  whatsoever,  either 
legal  or  equitable,  that  are  enforceable  herein;  all 
rights,  if  any,  that  the  appellant  may  have  had  in  the 
lands  and  rights  pertaining  and  appurtenant  thereto 
and  involved  herein,  have  been  long  extinguished  by 
various  acts  of  the  Congress  of  the  United  States  and 
the  issuance  of  patents  and  grants  pursuant  thereto 
(except  as  still  owned  by  the  U.  S.)  by  the  United 
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States  Government,  copies  of  which  patents,  grants  or 
conveyances,  and  index  thereof,  are  marked  as  "De- 
fendant's Exhibit  1"  and  annexed  to  appellee's  Answer 
(R.  17-18). 

(3)  The  'Court  has  no  jurisdiction  of  this  cause, 
because  the  Complaint  does  not  show  on  its  face  that 
the  action  is  one  arising  under  the  Constitution  or 
laws  of  the  United  States  or  otherwise  within  the  juris- 
diction of  the  Federal  Courts;  the  action  is  between 
citizens  of  the  same  state,  to-wit,  the  State  of  Wash- 
ington, and  the  issues  involve  solely  the  title  and  rights 
to  land  located  wholly  within  Lewis  County,  Washing- 
ton, and  over  which  the  State  courts  have  exclusive 
and  original  jurisdiction  (R.  18). 

(4)  The  Complaint  fails  to  state  a  claim  upon  w^hich 
relief  can  be  granted  (R.  18). 

The  Fifth  Defense  sets  forth  the  fact  that  the  appel- 
lant has  now  pending  before  the  Indian  Claims  Com- 
mission of  the  United  States  a  claim  against  the  Gov- 
ernment for  the  taking  of  the  same  lands  herein 
involved,  and  attached  to  the  Answer  is  ''Defendant's 
Exhibits  2  and  3"  (R.  18-19). 

The  Sixth  Defense  sets  up  the  defense  of  the  Statute 
of  Limitations  (R.  19). 

The  Seventh  Defense  sets  up  the  defense  of  laches 
and  estoppel  (R.  19-20). 

The  Eighth  Defense  alleges  abandonment  and  re- 
linquishment by  the  appellant  of  any  rights  which  it 
may  ever  have  had  in  said  lands  (R.  20). 
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The  jurisdictional  defenses  as  set  forth  in  appellee's 
first,  second  and  third  defenses  are  the  issues  here 
directly  involved. 

The  appellee  served  and  filed  its  Motion  for  an 
Order  for  a  Preliminary  Hearing  on  the  first  four 
defenses  above  mentioned,  as  provided  for  by  Rule 
12(d)  of  the  Federal  Rules  of  Civil  Procedure  (R.  21- 
23)   (R.  23-26). 

Interrogatories  were  filed  by  appellee  (R.  74-84) 
and  answered  upon  order  of  Court  (R.  86-90). 

Request  for  Admission  of  Facts  and  of  the  Genuine- 
ness of  Documents  were  served  upon  the  appellant 
and  filed  (R.  84-86).  The  appellant  filed  no  answer 
thereto,  and  so  the  statements  therein  made  became 
the  facts  of  this  case.  The  Court  heard  the  matter  and 
entered  its  Order  dismissing  the  plaintiff's  action  on 
the  ground  that  the  Court  was  without  jurisdiction 
over  the  subject  matter,  (R.  95-96),  and  this  appeal 
followed  (R.  96-97). 

Facts  Admitted  and  Pertinent  to  Jurisdictional  Issues 

The  appellee,  in  support  of  the  allegations  in  its 
Answer,  attached  to  its  Answer  Exhibits  1,  2  and  3. 
These  have  been  forwarded  to  the  Circuit  Court  sepa- 
rate from  the  Record  (R.  101,  Item  24). 

The  genuineness  of  all  of  these  exhibits  has  been 
admitted  by  the  appellant  by  its  failure  to  answer 
appellee's  Request  for  Admission  of  Facts  and  of  the 
Genuineness  of  Documents  (R.  84-86). 


Exhibit  No.  1 

This  is  a  compilation  of  certified  copies  of  all  patents, 
grants  or  conveyances  of  all  of  the  properties  involved 
from  the  United  States  Government  to  appellee's  pre- 
decessors in  title,  except  property  still  owned  by  the 
United  States  Government  as  public  domain,  and  prop- 
erty still  held  by  the  State  of  Washington  as  school 
land. 

Attached  to  this  exhibit  is  a  summary  of  the  patents 
and  grants,  with  the  page  and  volume  numbers  where 
the  original  instruments  are  filed  in  the  Auditor's 
Office  of  Lewis  County. 

Briefly,  the  number  of  these  patents  and  the  acts 
of  Congress  under  which  they  were  issued  are  as 
follows : 

A.  PUBLIC  LAND  ACT  (3  Stat.  566),  passed  by  the 
Sixteenth  Congress,  Session  I,  Chapter  51,  approved 
April  24,  1820,  under  which  23  patents  were  issued 
by  the  Government. 

B.  HOMESTEAD  ACT  (12  Stat.  392),  passed  by  the 
37th  Congress,  Session  II,  Chapter  75,  approved 
May  20,  1862,  under  which  77  patents  and  3  appli- 
cations were  issued  by  the  Government. 

C.  RAILROAD  LAND  GRANT  ACT. 

1. 13  Stat.  365.  Passed  by  the  38th  Congress,  Ses- 
sion II,  Chapter  217,  approved  July  2,  1864. 

2.  16  Stat.  378.  Passed  by  the  41st  Congress, 
Session  II,  Resolution  No.  67,  approved  May  31, 

1870. 

6  patents  were  issued  under  these  two  acts. 
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3.  30  Stat.  597.  Passed  by  the  55th  Congress, 
Session  II,  Chapter  546,  approved  July  1,  1898. 
2  patents  were  issued  under  this  act. 

4.  34  Stat.  197.  Passed  by  Congress  May  17, 
1906.  This  was  an  extension  of  the  indemnity  pro- 
visions of  the  Act  of  1898  above  referred  to.  2 
patents  were  issued  under  this  act. 

D.  ACTS  INVOLVING  INDIANS 

1.  23  Stat.  96.  Passed  by  the  48th  Congress,  Ses- 
sion I,  Chapter  180,  approved  July  4,  1884.  3  trust 
patents  were  issued  under  this  act. 

2.  24  Stat.  388.  Passed  by  the  49th  Congress, 
Session  II,  Chapter  119,  approved  February  8, 
1887.   2  trust  patents  were  issued  under  this  act. 

E.  SCHOOL  LAND  GRANTS 

The  Organic  Act  established  the  Territory  of 
Washington,  10  Stat.  172  (1  Rem.  Rev.  Stat.  315), 
approved  March  2,  1853. 

The  Enabling  Act  provided  for  the  State  of 
Washington,  25  Stat.  676,  (Rem.  Rev.  Stat.  333), 
approved  February  22,  1889. 

F.  PUBLIC   DOMAIN   STILL   OWNED   BY   U.   S. 
GOVERNMENT 

The  Federal  Power  Act,  (16  U.S.C.A.  791-825r, 
pages  576  to  641,  and  as  amended)  provided  for 
the  disposition  of  these  government  lands. 

After  hearings  before  the  Federal  Power  Commis- 
sion, under  Project  No.  2016,  a  license  was  issued  by 
the  Commission  to  the  appellee  on  November  28,  1951, 
to  build  these  dams,  which  license  was  accepted  and 
approved  by  the  City  as  required  under  the  act  (R.  5). 
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The  Commission  further,  in  Section  (B),  Article  32, 
page  14,  provides  in  part  as  follows: 

"*  *  *  The  Licensee  shall  also  pay  to  the  United 
States  such  charges  as  may  be  specified  hereafter 
for  the  purpose  of  recompensing  the  United  States 
for  the  use,  occupancy  and  enjoyment  of  its  lands, 
including  transmission  line  right-of-way."  (R.  6). 

From  the  foregoing,  the  undisputable  facts  are  that 
all  of  the  properties  involved  in  the  Cowlitz  Project 
are  embraced  within  the  foregoing  categories  of  prop- 
erties and  are  shown  on  the  maps  forwarded  to  this 
Court  by  the  lower  Court  as  ''Defendant's  Exhibit  1" 
(R.  101,  item  24)  save  and  except  certain  right  of  ways 
for  transmission  line  purposes. 

Note  that  nowhere  in  any  of  the  categories  of  these 
properties  involved  does  the  appellant  have  accorded 
to  it  or  reserved  to  it  any  rights  in  these  lands  or  rights 
in  connection  with  said  lands. 

Exhibit  No.  2 

"Exhibit  2,"  attached  to  Defendant's  Answer,  is  a 
copy  of  the  original  Petition,  verified  on  August  2, 
1951,  by  Simon  Plamondon,  a  member  of  the  appellant's 
tribe  (R.  17). 

In  this  Petition  the  appellant  tribe  makes  claim 
against  the  United  States  Government  under  the 
authority  of  60  Stat.  1050,  et  seq..  Public  Law  No.  726, 
79th  Congress. 

In  Section  II  of  this  Petition,  the  appellant  claims 
the  lands  and  rights  in  all  of  Lewis,  Cowlitz  and 
Clarke  Counties,  and  parts  of  Skamania,  Wahkiakum 
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and  Pierce  Counties  in  the  State  of  Washington  (R.  75, 
Item  4;  R.  86,  Item  4). 

The  appellant  alleges  in  this  Petition  that  the: — 

''United  States  continued  to  encourage  the  set- 
tlement of  lands  of  said  tribe  by  American 
settlers,  made  numerous  grants  of  land  to  such 
settlers  out  of  the  lands  of  said  tribe  and  forcibly 
removed  the  Cowlitz  Indians  from  their  lands,  all 
without  compensation  to  said  tribe  and  its 
members," 

The  appellant  further  alleges  that  the  Tribe  was 
deprived  of  its  lands  and  rights  in  connection  there- 
with, and  asked  damages  of  the  Federal  Government 
in  the  sum  of  $60,000,000.00. 

Exhibit  No.  3 

''Exhibit  3"  is  a  copy  of  the  Answer  of  the  Govern- 
ment to  appellant's  Petition  above  set  forth  as  "Ex- 
hibit 2." 

The  United  States  contends  the  tribe  has  no  rights, 
and  its  claim  should  be  denied  under  Duwamish  et  al 
vs.  United  States,  79  Ct.  Cls.  530,  (Cert,  denied  295 
U.S.  755). 

The  appellant  has  filed  to  date  in  this  action  affi- 
davits of  the  following:  Malcolm  S.  McLeod  (R.  31)  ; 
Isaac  Ike  Kinswa  (R.  27)  ;  Sara  Costama  (R.  28) ; 
John  Eyle  (R.  71);  Frank  Thomas  (R.  69);  Dr. 
Herbert  C.  Taylor  (R.  39) ;  and  Malcolm  S.  McLeod 
(R.  90). 

It  would  unduly  lengthen  this  brief  to  set  out  or  dis- 
cuss these  affidavits  in  detail.  It  is  sufficient  to  say  that 
while  very  interesting  reading,  they  have  no  bearing 
whatsoever  upon  the  issues  involved  herein. 
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APPELLEE'S  ABSTRACT  OF  THE  CASE 

For  the  sake  of  clarity  and  continuity,  the  appellee 
briefly  sets  forth  its  abstract  or  statement  of  the 
case. 

Appellant's  Contentions 

As  before  stated,  this  is  an  action  by  the  appellant, 
as  a  tribe  of  Indians,  to  enjoin  the  building  of  dams 
on  its  claimed  properties  by  the  appellee;  to  enjoin 
the  issuance  of  bonds  in  connection  therewith ;  and  to 
recover  damages  against  the  appellee  in  the  sum  of 
approximately  $80,000,000.00 

In  other  words,  the  appellant  contends  that  it  has 
superior  title  to  all  of  the  properties  involved,  over  that 
of  the  appellee  and  the  appellee's  predecessors  in  title, 
including  the  original  patentees  and  grantees  from 
the  Government,  and  is  attempting  in  this  action  to 
try  the  title  to  these  properties  in  a  Federal  court. 

In  a  preliminary  hearing  on  the  jurisdictional  de- 
fenses set  up  in  the  appellee's  Answer  (R.  17-18),  the 
District  Court  held  that  the  Federal  courts  had  no 
jurisdiction  and  dismissed  the  action  for  lack  thereof. 

Questions  Involved 

Appellee  submits  that  the  questions  involved  in  this 
appeal  are  those  questions  which  were  raised  by  the 
appellee  in  its  Answer  to  the  Complaint  of  the  appel- 
lant and  which  were  answered  in  the  negative  by  the 
District  Court  (R.  17-18). 

The  question  generally  stated  is  as  follows: 
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Does  the  Federal  District  Court  have  jurisdiction 
of  the  subject  matter  of  any  of  the  causes  of  action 
set  forth  in  appellant's  Complaint? 

The  specific  questions  involved  are  as  follows: 

1.  Does  the  Complaint  in  this  action  show  on  its 
face,  by  a  statement  of  legal  and  logical  facts,  that 
this  suit  is  one  which  really  and  substantially  involves 
a  controversy  based  on  the  construction  or  application 
of  the  Constitution  or  some  law  or  treaty  of  the  United 
States. 

2.  Does  this  Court  have  jurisdiction  over  suits  or 
claims  based  solely  on  aboriginal  or  Indian  title  in 
the  absence  of  express  congressional  authority,  or  must 
such  claims  be  filed  and  heard  before  the  United  States 
Court  of  Claims  under  the  Indian  Claims  Act,  25 
U.S.C.  70. 

3.  Does  this  Court  have  jurisdiction  over  the  sub- 
ject matter  involving  the  parties  to  this  action  where 
the  United  States,  under  the  authority  of  various  acts 
of  Congress,  has  by  patents  and  grants  divested  itself 
and  conveyed  title  to  all  of  said  lands  and  appurten- 
ances to  the  predecessors  in  title  of  the  appellee,  save 
and  except  a  small  amount  of  lands  still  held  by  the 
United  States  as  public  domain  and  subject  to  disposi- 
tion under  the  Federal  Power  Act. 
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ARGUMENT 
Summary 

Argument  in  Support  of  Order  of  Dismissal : 

Federal  District  Courts  are  courts  of  limited  juris- 
diction and  burden  is  on  appellant  to  sustain  its 
jurisdiction. 

Appellant  has  no  vested  property  rights  within  the  ''due 
process"  clauses  of  the  Constitution: 

The  Duwamish  Case, 

The  Tee-Hit-Ton  Case. 

All  rights  appellant  may  have  had  have  been  extin- 
guished by  Congress. 

Any  rights  appellant  may  now  have  are  controlled 
by  Federal  Power  Act. 

Action  to  try  title  must  be  brought  in  county  and 
under  state  law  in  which  lands  are  located. 

Argument  in  answer  to  appellant's  argument : 

Acts  of  appellee  do  not  violate  ''due  process"  clauses 
of  the  U.  S.  Constitution. 

No  vested  rights  in  appellant  have  ever  been  recog- 
nized by  any  acts  of  Congress  and  none  exist. 

Land  grants  reserved  no  rights  to  appellant. 

Argument  in  Support  of  Order  of  Dismissal 

The  appellant  in  its  Complaint,  in  all  four  causes 
of  action,  bases  all  of  its  rights  claimed  therein  on  its 
alleged  aboriginal  or  Indian  title  to  the  land  and 
rights  in  question.  No  treaty,  no  agreement  or  law 
involving  any  real  controversy  based  on  a  Federal 
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question  is  pleaded  as  a  basis  for  any  of  the  rights 
claimed  by  the  plaintiff. 

Furthermore,  the  appellant,  in  all  causes  of  action 
set  forth  in  the  Complaint,  bases  the  jurisdiction  of 
this  Federal  District  Court  on  the  sole  grounds  that  the 
amount  in  controversy  is  over  $3,000.00,  and  that  a 
"Federal"  question  is  involved. 

Federal  District  Courts  are  Court  of  Limited 
Jurisdiction  and  Burden  is  on  Appellant  to 
Sustain  its  Jurisdiction 

It  is  universally  conceded  that  the  Federal  District 
Courts  of  the  United  States  are  courts  of  limited  jur- 
isdiction. 

In  54  Am.  Jur.,  Sec.  6,  page  665,  it  is  specifically 
stated : 

'The  United  States  District  Courts  are  courts 
of  special  or  limited  jurisdiction,  as  defined  by 
acts  of  Congress.  Only  the  jurisdiction  of  the 
United  States  Supreme  Court  is  derived  directly 
from  the  Constitution. 

''Federal  courts  which  are  inferior  to  the 
Supreme  Court  have  no  jurisdiction  except  such 
as  is  conferred  by  act  of  Congress.  Their  powers 
and  duties  depend  upon  the  acts  which  call  them 
into  existence,  or  subsequent  acts  which  extend  or 
limit  their  jurisdiction.  They  must  look  to  the 
act  creating  them  and  defining  their  jurisdiction 
as  the  warrant  of  their  authority,  and  cannot 
go  beyond  the  statute  and  assert  an  authority  with 
which  they  have  not  been  invested  by  it,  or  which 
may  be  clearly  denied  to  them.  Their  jurisdiction 
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must  be  strictly  exercised  within  the  provisions 
of  the  acts  conferring  it.  It  is  for  Congress  to  say 
how  much  of  the  judicial  power  of  the  United 
States  shall  be  exercised  by  the  subordinate  courts 
it  may  establish  from  time  to  time." 

To  the  same  effect  see  54  ALR  10,  page  671,  and  1 
Barron  and  Holtzoff,  Federal  Practice  and  Procedure, 
Section  21,  page  39. 

The  Complaint  must  show  by  a  statement  of  facts 
in  legal  and  logical  form  that  the  suit  is  one  which 
really  and  substantially  involves  a  controversy  based 
on  the  construction  of  or  application  of  the  Constitu- 
tion or  some  law  or  treaty  of  the  United  States. 

In  54  Am.  Jur.  Section  53,  page  707,  it  is  stated: 

'The  presence  of  a  Federal  question  sufficient 
to  confer  jurisdiction  must  generally  be  disclosed 
by  the  complaint,  by  a  statement  of  facts  in  legal 
and  logical  form  such  as  is  required  in  good  plead- 
ing, showing  that  the  suit  is  one  which  really 
and  substantially  involves  a  dispute  or  contro- 
versy as  to  a  right  which  depends  on  the  con- 
struction or  application  of  the  Constitution  or 
some  law  or  treaty  of  the  United  States.  The  essen- 
tial facts  averred  must  show,  not  as  a  matter 
of  mere  inference  or  argument,  but  clearly  and 
distinctly,  that  a  Federal  question  of  that  char- 
acter is  present  in  the  suit.  It  may  not  be  enough 
merely  to  allege  that  such  a  question  exists  in  the 
case,  or  to  make  a  mere  formal  statement  that 
the  suit  arises  under  the  Constitution  and  laws 
of  the  United  States,  particularly  where  it  ap- 
pears that  such  averment  is  not  real  and  sub- 
stantial, but  is  without  color  of  right.  A  claim 
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must  be  alleged  which  rests  on  a  reasonable  foun- 
dation and  which  is  something  more  than  a  mere 
colorable  one.  The  allegations  of  the  complaint 
cannot  he  helped  out  by  resort  to  the  other  plead- 
ings, or  by  judicial  notice.''  (Italics  ours.) 

If  the  jurisdiction  of  a  Federal  Court  does  not  dis- 
tinctly and  affirmatively  appear  in  the  Complaint,  the 
Court  must  dismiss  the  case  unless  the  jurisdictional 
facts  can  and  will  be  supplied  by  amendment. 

54  Am.  Jur.,  Sec.  140,  page  771,  states  concerning 
this  as  follows: 

'The  jurisdiction  of  a  Federal  court  must  dis- 
tinctly and  affirmatively  appear.  If  it  does  not 
thus  appear,  the  court,  upon  having  its  attention 
called  to  the  defect,  or  upon  discovering  it,  must 
dismiss  the  case,  unless  the  jurisdictional  facts 
are  supplied  by  amendment.  District  Courts  are 
explicitly  charged  with  the  duty  of  enforcing  their 
jurisdictional  limitations." 

Furthermore,  the  burden  is  upon  the  appellant,  upon 
challenge  being  made,  to  sustain  the  jurisdiction  of 
the  court  involved. 

54  Am.  Jur.  Sec.  139,  page  770,  states: 

''Whatever  may  have  been  the  view  taken  by 
some  early  cases  as  to  the  burden  of  proof  of 
jurisdiction  being  upon  the  defendant,  it  is  now 
settled  beyond  question  that  where  the  Federal 
jurisdiction  invoked  by  the  plantiff  is  challenged 
in  any  appropriate  manner,  the  burden  is  upon 
him  to  sustain  the  jurisdiction.  Thus,  the  burden 
of  establishing  the  jurisdiction  of  the  Federal 
court  is  upon  the  plaintiff  throughout  the  case. 
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He  should  allege  in  his  pleadings  the  facts  essen- 
tial to  jurisdiction,  and  has  no  standing  if  he  fails 
to  make  them ;  and  if  he  does  make  them,  an  in- 
quiry into  the  existence  of  jurisdiction  may  be 
had  for  the  purpose  of  determining  whether  the 
facts  support  his  allegation.  *    ■=  *" 

Where  the  controvery  is  over  rights  in  real  property 
such  as  here,  the  fact  that  titles  involved  may  have 
emanated  from  the  Federal  Government  or  the  con- 
troversy involves  construction  of  Federal  statutes, 
does  not  vest  the  Federal  District  Courts  with  juris- 
diction in  the  matter. 

In  42  Am.  Jur.,  Sec.  71,  jDage  847,  it  is  stated: 

<o:.  *  =::  rpj^g  mere  fact  that  the  title  of  the 
plaintiff  comes  from  a  patent  or  under  an  act 
of  Congress  does  not  show  that  a  Federal  ques- 
tion arises,  and  mere  allegations  to  the  effect  that 
an  adverse  claim  is  based  on  an  erroneous  con- 
struction of  a  treaty  do  not  necessarily  present 
a  case  arising  under  the  Federal  Constitution, 
laws,  or  treatiees,  of  which  a  Federal  court  has 
jurisdiction  without  diversity  of  citizenship.  '•'  *  '•'" 

and  in  Section  70,  page  846  of  the  same  volume  it  is 
stated : 

*7i  is  the  rule  that  the  courts  of  a  state  must 
determine  the  validity  of  titles  to  land  lying  in 
the  state,  although  such  titles  emanated  from 
the  Federal  Goverment  or  the  controversy  in- 
volves construction  of  Federal  statutes,  and  they 
can  determine  between  individuals  the  priority 
or  validity  of  conflicting  titles  under  different 
grants  from  the  same  antecedent  source.  In  all 
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such  cases  an  appeal  may  be  taken  to  the 
Supreme  Court  of  the  United  States,  but  no  branch 
of  the  Federal  judiciary  has  been  invested  with 
original  jurisdiction  in  such  cases."  (Italics  ours.) 

The  principles  of  law  above  set  forth  are  also  enun- 
ciated and  adopted  by  the  decisions  of  the  United  States 
Supreme  Court. 

In  Shulthis  vs.  McDotigal,  225  U.S.  561,  56  L.  Ed. 
1205,  the  Court  on  page  1211  states: 

''A  suit  to  enforce  a  right  which  takes  its  origin 
in  the  laws  of  the  United  States  is  not  necessarily, 
or  for  that  reason  alone,  one  arising  under  those 
laws,  for  a  suit  does  not  so  arise  unless  it  really 
and  substantially  involves  a  dispute  or  contro- 
versy respecting  the  validity,  construction,  or 
effect  of  such  a  law,  upon  the  determination  of 
which  the  result  depends.  This  is  especially  so  of 
a  suit  involving  rights  to  land  acquired  under  a 
law  of  the  United  States.  If  it  were  not,  every 
suit  to  establish  title  to  land  in  the  central  and 
western  states  would  so  arise,  as  all  titles  in  those 
states  are  traceable  back  to  those  laws.  *  *  *" 

In  accord  see  Taylor  vs.  Smith,  167  Fed.  (2d)  797; 
Shoshone  Mining  Co.  vs.  Rutter,  177  U.S.  505, 
44  L.  Ed.  845  (865) ; 

Little  York  Gold-Washing  &  Water  Co.  vs. 
Keyes,  96  U.S.  199  (203)  24  L.  Ed.  656 
(658). 

In  Section  10,  page  33  of  12  ALR  (2d),  the  further 
point  is  made  that  where  a  Federal  question  is  raised 
that  has  been  decided  by  previous  decisions  of  the  Fed- 
eral Supreme  Court  so  as  to  foreclose  the  subject,  then 
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it  is  not  a  substantial  Federal  question  involved  suf- 
ficient to  vest  the  jurisdiction  of  the  court  thereof.  This 
statement  is  there  made: 

''A  Federal  question  averred  may  be  plainly 
unsubstantial  because  its  unsoundness  so  clearly 
results  from  the  previous  decisions  of  the  Federal 
Supreme  Court  as  to  foreclose  the  subject  and 
leave  no  room  for  the  inference  that  the  question 
sought  to  be  raised  can  be  the  subject  of  contro- 
versy.  •       •  ' 

Numerous  cases  are  cited  in  the  footnote  to  the 
above  quotation,  in  support  of  the  principle  set  forth 
therein.  These  cases  generally  support  the  proposition 
that  where  the  Federal  Supreme  Court  has  settled  a 
question  adversely  to  the  plaintiff's  contention,  that 
issue  then  ceases  to  be  a  controversy  involving  a  Fed- 
eral question. 

It  is  submitted  that  under  the  principles  of  law 
universally  stated  and  above  set  forth,  the  Complaint 
in  this  action  does  not  on  its  face  show  that  a  real 
and  substantial  Federal  question  is  involved,  and  for 
this  reason  alone  the  District  Court  is  without  juris- 
diction of  this  suit. 

Appellant  Has  No  Vested  Property  Rights  Within 
"Due  Process"  Clauses  of  the  Constitution 

As  hereinbefore  stated,  the  appellant's  claimed 
vested  rights,  which  it  contends  are  protected  by  the 
''due  process"  clauses  of  the  United  States  Constitu- 
tion, are  based  solely  on  aboriginal  or  Indian  title. 
Appellee  contends  such  rights  are  not  those  rights  com- 
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ing  under  the  protection  of  these  "due  process"  clauses. 
Aboriginal  or  Indian  title  is  a  mere  right  of  occupancy 
and  is  not  a  vested  property  right. 

In  27  Am.  Jur.  Sec.  24,  page  555,  it  is  stated  as 
follows : 

"It  has  been  settled  by  repeated  adjudications 
that  the  fee  of  the  lands  in  this  country  in  the 
original  occupation  of  the  Indian  tribes  has,  from 
the  time  of  the  formation  of  this  government,  been 
vested  in  the  United  States.  The  Indian  title  as 
against  the  United  States  is  merely  a  title  and 
right  to  the  perpetual  occupancy  of  the  land  with 
the  privilege  of  using  it  in  such  mode  as  they  see 
fit  until  such  right  of  occupation  has  been  sur- 
rendered to  the  government.  *  *  *" 

The  extinguishment  of  Indian  title  is  entirely  a  ques- 
tion of  governmental  policy  and  is  not  open  to  con- 
testation in  judicial  tribunals.  27  Am.  Jur.  Sec.  33, 
page  561. 

There  are  many  cases  in  the  Federal  courts  that 
have  decided  and  discussed  various  issues  involving 
property  rights  of  Indians,  but  there  are  two  cases 
which  have  exhaustively  analyzed  and  discussed  these 
problems  and  have  reconciled  and  interpreted  many,  if 
not  the  great  majority  of,  the  important  cases  dealing 
with  these  problems.  For  this  reason  these  two  cases 
are  discussed  and  set  forth  herein  at  some  length. 

These  cases  are: 

(1)  Duwamish  et  at  Indians  vs.  United  States,  79 
Ct.  Cls.  530  (Cert,  denied,  295  US  755),  which  was 
decided  June  4,  1934;  and 


J 


—  21  — 

(2)  Tee-Hit-Ton  Indians  vs.  United  States,  348  US 
272,  99  L.  Ed.  314,  which  was  decided  February  28, 
1955,  on  a  Writ  of  Certiorari  to  review  a  judgment  of 
the  United  States  Court  of  Claims  ( 128  Ct.  Cls.  82 ;  120 
F.  Supp.  202). 

The  Duwamish  Case 

The  Duwamish  case  was  brought  before  the  U.  S. 
Court  of  Claims  under  the  authorization  of  43  Stat. 
886,  chapter  214.  There  were  nineteen  Indian  tribes 
as  plaintiff  in  this  action. 

Five  of  the  plaintiff  tribes  were  nontreaty  Indians 
and  predicated  their  claim  upon  an  unlawful  taking 
of  their  tribal  lands  by  the  Government  and  the  grant- 
ting  of  the  same  to  white  settlers.  ( The  appellants  are 
nontreaty  Indians  and  make  the  same  claims. )  ( Italics 
ours.)  In  this  case  the  Court,  on  page  597  and  598, 
states : 

"Five  tribes,  the  Upper  Chehalis,  the  Muckle- 
shoot,  the  Nooksack,  the  Chinook,  and  the  San 
Juan  Island  Indians,  living  in  or  adjoining  the 
territory  involved  in  this  case,  have  never  entered 
into  a  treaty  with  the  United  States.  The  defen- 
dant interposes  a  defense  as  to  their  claims,  stated 
in  the  brief  as  follows:  (Italics  ours) 

"  '*  *  *  the  Government  never  having  recog- 
nized that  these  tribes  were  the  possessors  of  title 
in  any  degree  to  the  land  now  claimed  by  them, 
they  have  no  right  thereto  which  can  be  litigated 
in  this  or  any  other  court;  that  whether  or  not 
an  Indian  tribe  has  title  to  any  particular  section 
is  dependent  in  the  first  instance  upon  sovereign 
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recognition  and  that  until  that  recognition  has 
been  accorded  by  the  sovereign  the  entire  matter 
rests  in  the  realm  of  politics  and  is  not  deter- 
minable in  a  court  of  law  or  equity.' 

"The  issue  thus  presented,  so  far  as  cited  prece- 
dents are  available,  has  not  heretofore  been  pre- 
sented to  the  court.  It  is,  we  think,  an  important 
one,  not  to  be  ignored.  The  five  tribes  mentioned 
were  not  included  in  treaties  because  of  dissatis- 
faction with  the  proffered  terms,  and  continued  to 
reside  upon  certain  lands  and  certain  ones  did 
receive  contributions  of  funds  from  the  Govern- 
ment. Their  claim  noiv  is  that  a  vast  extent  of 
territory  to  luhich  they  claimed  Indian  title  has 
been  allotted  and  disposed  of  to  white  settlers  by 
the  United  States,  contrary  to  the  Indians'  ivishes, 
to  their  injury  and  loss  of  a  large  sum  of  ^inoney.'' 
(Italics  ours.) 

Again,  on  page  598  to  600  inclusive,  in  the  Du- 
wamish  case,  it  is  stated : 

a*  .;:  *  js^Q  ^^gg  j^^g  l^ggj^  cited,  and  a  diligent 
research  reveals  none,  where  tribal  Indians  have 
been  recognized  as  sui  juris  entitled  to  sue  in  the 
courts  of  the  United  States  for  the  taking  of  lands 
claimed  merely  by  the  right  of  occupancy.  It  may 
not  be  contended  that  the  right  of  the  United  States 
with  respect  to  Indian  tribal  lands  and  funds  is 
not  supreme.  'No  private  individual,'  as  said  in 
the  case  of  Buttz  v.  Northern  Pacific  Railroad 
Co.,  119  U.S.  55,  QQ,  'could  invade  it,  and  the  man- 
ner, time,  and.  conditions  of  its  extinguishment 
were  matters  solely  for  the  consideration  of  the 
Government,  and  are  not  open  to  contestation  in 
the  judicial  tribunals.'  "  (Italics  ours.) 
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<<*  =:=  ■:=  Tribal  Indians  claimed  by  right  of  occu- 
pancy such  vast  and  unlimited  areas  of  lands, 
encompassing  in  many  instances  the  greater  and 
better  portions  of  what  are  now  States  of  the 
Union,  that  had  it  ever  been  the  'political  policy  of 
the  Government  to  accord  them  the  same  pro- 
prietary light  that  attaches  to  a  title  superior 
to  that  of  occupancy,  and  open  the  courts  to  suits 
as  and  for  their  taking  when  thrown  open  to  public 
settlement  by  the  United  States,  Congress  and  the 
courts  would  have  left  open  no  doubts  upon  the 
subject."    (Italics  ours.) 

''Indian  special  jurisdictional  acts,  of  which 
there  are  many,  exemplify  the  established  rule 
that  resort  to  the  courts  by  tribal  Indians  has 
always  been  restricted  to  adjudication  of  treaty 
rights  and  losses  suffered  by  acts  of  Congress  with 
respect  thereto.  The  cases  are  too  numerous  to 
cite.  As  said  in  Lone  Wolf  vs.  Hitchcock,  187  U.S. 
553,568: 

"  'In  effect,  the  action  of  Congress  now  com- 
plained of  was  but  an  exercise  of  such  power,  a 
mere  change  in  the  form  of  investment  of  Indian 
tribal  property,  the  property  of  who,  as  we 
have  held,  were  in  substantial  effect  the  wards 
of  the  Government.  We  must  presume  that  Con- 
gress acted  in  perfect  good  faith  in  the  dealings 
with  the  Indians  of  which  complaint  is  made, 
and  that  the  legislative  branch  of  the  Government 
exercised  its  best  judgment  in  the  prem.ises.  In 
any  event,  as  Congress  possessed  full  power  in 
the  matter,  the  judiciary  cannot  question  or  in- 
quire into  the  motives  which  prompted  the  enact- 
ment of  this  legislation.  //  injury  was  occasioned, 
which  we  do  not  ivish  to  be  understood  as  imply- 
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ing,  by  the  use  made  by  congress  of  its  poiver, 
relief  must  be  sought  by  an  appeal  to  that  body 
for  redress  and  not  to  the  courts.  The  legislation 
in  question  was  constitutional,  and  the  demurrer 
to  the  bill  was  therefore  rightly  sustained.'  " 
(Italics  ours.) 

''See  also  Beecher  v.  Wetherby,  95  U.S.  517; 
United  States  v.  Rogers,  4  How.  567. 

"We  are  of  the  opinion  that  this  court  is  with- 
out jurisdiction  in  a  case  between  tribal  Indians 
and  the  United  States  for  the  recovery  of  the 
alleged  value  of  lands  thrown  open  to  public  set- 
tlement by  an  act  of  Congress,  in  the  absence  of 
a  treaty  or  an  act  of  Congress  recognizing  the 
Indians'  title  by  right  of  occupancy  to  the  same. 
The  special  jurisdictional  acts  do  not  confer  such 
jurisdiction  {Mille  Lac  Indian  case,  supra)  ^  and 
the  issue  is  a  political  and  not  a  judicial  one." 

In  speaking  on  the  necessity  of  governmental  recog- 
nition of  Indian  title  to  ascertainable  land  in  order 
to  base  any  claim  thereon,  the  Court  states  on  page 
602  and  603  of  the  Duivamish  case  as  follows : 

u>:=  =:=  >:=  ^^  ^-^^  thesc  facts  as  disclosing  the 
absence  of  any  governmental  recognition  of  In- 
dian title  to  ascertainable  territory  claimed  by 
them  by  right  of  occupancy,  and  no  claim  is  now 
preferred  of  a  divestment  of  title  to  reservation 
lands  by  the  defendant.  The  plaintiffs  state  that 
no  reservation  was  set  aside  for  these  Indians; 
and  'that  acting  under  the  friendly  advice  of 
an  agent,  thirty-three  Indians  took  up  homesteads 
on  their  tribal  domain.'  //  this  is  the  situation  and 
the  tribes  in  the  past  and  up  to  the  present  have 
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failed  to  receive  political  recognition  from  the 
government  and  their  right  to  any  limited  area 
of  lands  remains  unrecognized,  they  remain  in 
that  status,  for  the  correction  of  whatever  in- 
equalities or  injustices  prevail  is  for  the  deter- 
mination of  Congress  and  not  the  courts.  To  the 
extent  of  granting  homesteads  to  the  Indians  the 
Government  has  exercised  its  political  preroga- 
tives ;  beyond  this  Congress  has  not  gone,  and  we 
are  convinced  that  no  monetary  liability  exists 
because  of  an  absence  of  such  legislation.  *  ''  *" 
(Italics  ours.) 

The  Tee-Hit-Ton  Case,  supra 

This  case  contains  a  thorough  discussion  of  the 
principles  involved  in  this  case.  Space  will  not  permit 
setting  forth  at  length  the  important  principles  therein 
laid  down,  but  hereinafter  set  forth  are  the  more  im- 
portant and  significant  statements.  Page  numbers  are 
from  L.  Ed. 

This  case  was  brought  by  the  plaintiff  under  the 
Fifth  Amendment  for  compensation  for  the  taking 
of  certain  timber  alleged  to  be  a  part  of  the  tribal 
lands. 

On  page  319  the  problem  is  stated  as  follows: 

"The  problem  presented  is  the  nature  of  the 
petitioner's  interest  in  the  land,  if  any.  Petitioner 
claims  a  'full  proprietary  ownership'  of  the  land ; 
or,  in  the  alternative,  at  least  a  'recognized'  right 
to  unrestricted  possession,  occupation  and  use. 
Either  ownership  or  recognized  possession,  peti- 
tioner asserts,  is  compensable.  If  it  has  a  fee 
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simple  interest  in  the  entire  tract,  it  has  an  in- 
terest in  the  timber  and  its  sale  is  a  partial  taking 
of  its  right  to  'possess,  use  and  dispose  of  it.' 
United  States  v.  General  Motors,  323  US  373, 
378,  89  L.  Ed.  311,  318,  Qo  S  Ct  357,  156  ALR 
390.  It  is  petitioner's  contention  that  its  tribal 
predecessors  have  continually  claimed,  occupied 
and  used  the  land  from  time  immemorial;  that 
when  Russia  took  Alaska,  the  Tlingits  had  a  well- 
developed  social  order  which  included  a  concept 
of  property  ownership ;  that  Russia  while  it  pos- 
sessed Alaska  in  no  manner  interfered  with  their 
claim  to  the  land;  that  Congress  has  by  subse- 
quent acts  confirmed  and  recognized  petitioner's 
right  to  occupy  the  land  permanently  and  there- 
fore the  sale  of  the  timber  off  such  lands  consti- 
tutes a  taking  pro  tanto  of  its  asserted  rights  in 
the  area. 

"The  Government  denies  that  petitioner  has 
any  compensable  interest.  It  asserts  that  the  Tee- 
Hit-Tons'  property  interest,  if  any,  is  merely  that 
of  the  right  to  the  use  of  the  land  at  the  Govern- 
ment's ivill.  That  Congress  has  never  recognized 
any  legal  interest  of  petitioners  in  the  land  and 
therefore  without  such  recognition  7w  compensa- 
tion is  due  the  petitioner  for  any  taking  by  the 
United  States.''  (Italics  ours.) 

On  page  320  of  the  Tee-Hit-Ton  case  it  is  stated : 

"There  is  no  particular  form  for  congressional 
recognition  of  Indian  right  of  permanent  occu- 
pancy. It  may  be  established  in  a  variety  of 
ways  but  there  must  be  the  definite  intention 
by  congressional  action  or  authority  to  accord 
legal  rights,  not  merely  permissive  occupation. 
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Hijnes  V.  Grimes  Packing  Co.,  337  US  86,  101,  93 
L.  Ed.  1231,  1245,  69  S  Ct  968." 

The  Court  on  pages  320  and  321  of  the  Tee-Hit-Ton 
case  as  to  Indian  Title,  states  as  follows : 

''Indian  Title.  *  *  *  That  description  means 
mere  possession  not  specifically  recognized  as 
ownership  by  Congress.  After  conquest  they  were 
permitted  to  occupy  portions  of  territory  over 
which  they  had  previously  exercised  'sovereignty,' 
as  we  use  that  term.  This  is  not  a  property  right 
but  amounts  to  a  right  of  occupancy  which  the 
sovereign  grants  and  protects  against  intrusion 
by  third  parties  but  which  right  of  occupancy 
may  be  terminated  and  such  lands  fully  disposed 
of  by  the  sovereign  itself  without  any  legally  en- 
forceable obligation  to  compensate  the  Indians." 
(Italics  ours.) 

The  Court,  in  this  case  in  quoting  from  Beecher  vs. 
Wetherby,  95  U.S.  517,  24  L.  Ed.  440,  in  respect  to  the 
rights  of  the  Indians  and  the  right  of  the  government 
to  take  their  lands,  states: 

u  i*  *  *  gg  ^Yisi^  as  it  may,  the  propriety  or 
justice  of  their  action  towards  the  Indians  with 
respect  to  their  lands  is  a  question  of  govern- 
mental policy,  and  is  not  a  matter  open  to  discus- 
sion in  a  controversy  between  third  parties,  neither 
of  whom  derives  title  from  the  Indians.  The  right 
of  the  United  States  to  dispose  of  the  fee  of  lands 
occupied  by  them  has  always  been  recognized  by 
this  court  from  the  foundation  of  the  govern- 
ment.'  P.  525." 
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The  Court  further,  on  page  321,  states  as  follows: 

"In  1941  a  unanimous  Court  wrote,  concern- 
ing Indian  title,  the  following: 

"  ^Extinguishment  of  Indian  title  based  on  ab- 
original possession  is  of  course  a  different  matter. 
The  poiver  of  Congress  in  that  regard  is  sujyr'eme. 
The  manner,  method  and  time  of  such  extinguish- 
ment raise  political,  not  justiciable,  issues.'  United 
States  V.  Sante  Fe  Pacific  R.  Co.,  314  US  339,  347, 
86  L.  Ed.  260,  270,  62  S  Ct  248."  (Italics  ours.) 

The  Supreme  Court  further  in  this  Tee-Hit-Ton  case, 
after  discussing  various  decisions  and  interpreting  the 
language  used  therein,  on  page  323,  states: 

"*  *  *  This  leaves  unimpaired  the  rtde  derived 
from  Johnson  v.  Mcintosh  that  the  talcing  by  the 
United  States  of  unrecognized  Indian  title  is  not 
compensable  under  the  Fifth  Amendment. 

''This  is  true,  not  because  an  Indian  or  Indian 
tribe  has  no  standing  to  sue  or  because  the  United 
States  has  not  consented  to  be  sued  for  the  taking 
of  original  Indian  title,  but  because  Indian  occupa- 
tion of  land  without  government  recognition  of 
ownership  creates  no  right  against  taking  or  ex- 
tinction by  the  United  States  protected  by  the 
Fifth  Amendment  or  any  other  principle  of  law.'' 
(Italics  ours.) 

Footnote  21  on  page  325  of  the  Tee-Hit-Ton  case 
supra  in  reference  to  the  right  of  the  government  to 
extinguish  original  title  without  compensation  states: 

"The  Departments  of  Interior,  Agriculture  and 
Justice  agree  with  this  conclusion.  See  Committee 
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Print  No.  12,  Supplemental  Reports  dated  Janu- 
ary 11,  1954,  on  HR  1921,  83d  Cong.— Sess. 

''Department  of  Interior:  'That  the  Indian  right 
of  occupancy  is  not  a  property  right  in  the  accepted 
legal  sense  was  clearly  indicated  ivhen  United 
States  V.  Alcea  Band  of  Tillamooks  341  US  48,  95 
L.  Ed.  738,  71  S  Ct  552  (1951)  ivas  reargued.  The 
Supreme  Court  stated,  in  a  per  curiam  decision, 
that  the  taking  of  lands  to  which  Indians  had  a 
right  of  occupancy  was  not  a  taking  within  the 
meaning  of  the  fifth  amendment  entitling  the  dis- 
possessed to  just  compensation.  (Italics  ours.) 

''  'Since  possessory  rights  based  solely  upon  ab- 
original occupancy  or  use  are  thus  of  an  unusual 
nature,  subject  to  the  whim  of  the  sovereign  owner 
of  the  land  who  can  give  good  title  to  third  parties 
by  extinguishing  such  rights,  they  cannot  he 
regarded  as  clouds  upon  title  in  the  ordinary  sense 
of  the  ivord.  *  *  *'  "  (Italics  ours.) 

"Department  of  Agriculture:  'We  also  concur 
in  the  belief  which  we  understand  is  being  ex- 
pressed by  the  Department  of  the  Interior  that  no 
rights  presently  exist  on  the  basis  of  aboriginal 
occupancy  or  title.  '''  *  *' 

"Department  of  Justice:  Thus,  there  is  no  legal 
or  equitable  basis  for  claims  or  rights  allegedly 
arising  from  ''aboriginal  occupancy  or  title."  '  " 

The  Supreme  Court  of  Washington,  in  State  vs. 
Towessnut  89  Wash.  478  P.  154  Pac.  805,  and  in  State 
vs.  Wallahee,  143  Wash.  176,  P.  254  Pac.  1083,  has 
followed  the  same  rules  in  respect  to  Indian  or  ab- 
original title. 
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Appellee  submits  that,  by  the  principles  above  laid 
down,  Congress  has  the  right  to  terminate  and  ex- 
tinguish at  any  time  and  upon  any  terms  that  it  sees 
fit,  all  Indian  title  or  rights  in  said  lands,  and  can 
do  so  without  any  claim  for  compensation,  as  such 
rights  are  not  property  rights  vested  in  the  Indians. 

All  Rights  Appellant  May  Have  Had  Have  Been 
Extinguished  by  Congress 

Appellee  contends  that  any  rights  that  the  appel- 
lant may  ever  have  had  have  been  long  extinguished 
by  the  issuance  of  patents  and  grants  by  the  United 
States  under  the  several  acts  of  Congress  as  herein- 
before set  forth. 

The  United  States  had  permanent  title  to  the  lands 
and  rights  in  question  and  conveyed  that  title  and 
those  rights  by  the  issuance  of  patents  or  grants  to 
third  parties. 

In  42  Am.  Jur.,  Sec.  10,  page  792,  it  is  stated: 

''Congress  is  invested  by  the  Federal  Consti- 
tution with  the  power  of  disposing  of,  and  making 
needful  rules  and  regulations  respecting,  the  pub- 
lic domain.  Its  power  in  this  respect  is  without 
limitation,  and  has  been  considered  the  founda- 
tion on  which  the  territorial  governments  rest. 
*  *  *  j> 

And  in  Section  3,  page  785,  of  this  volume,  it  is 
further  stated : 

"The  government  and  its  grants  are  the  true 
source  of  title  to  all  lands  in  this  country,  and  the 
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public  lands  of  the  United  States  are  held  by  it, 
not  as  an  ordinary  individual  or  proprietor,  but  in 
trust  for  all  the  people  of  all  the  states.  *  *  ''^ 

"The  discovery  of  lands  in  the  American  con- 
tinent, followed  by  actual  possession,  gave  title 
to  the  government  by  whose  subjects  or  by  whose 
authority  such  discovery  was  made,  not  only 
against  other  European  governments,  but  against 
the  native  Indian  tribes.  ''  *  *" 

The  United  States,  by  the  issuance  of  patents  and 
grants,  divests  itself  of  all  title  and  rights  in  the  land 
conveyed. 

In  42  Am.  Jur.  Sec.  31,  page  811,  it  is  stated: 

"A  patent  is  the  highest  evidence  of  title,  and 
with  it  passes  all  control  of  the  executive  depart- 
ment of  the  government  over  the  title,  and  its  sub- 
sequent destruction  or  the  mutilation  of  its  record, 
by  such  department,  does  not  impair  its  validity. 
As  a  general  rule,  it  is  impeachable  only  for  fraud 
or  mistake,  and  in  courts  of  law  it  is  presumptive 
evidence  of  the  true  performance  of  every  pre- 
requisite to  its  issuance,  including  the  payment 
of  the  consideration." 

In  respect  to  grants,  in  Section  82,  page  812  in  this 
volume,  it  is  further  stated : 

"Every  act  of  Congress  making  a  grant  is  to  be 
treated  both  as  a  law  and  a  grant,  and  the  intent 
of  Congress  when  ascertained  is  to  control  in  the 
interpretation  of  the  law.  A  grant  of  this  char- 
acter is  at  least  equivalent  to  a  patent;  in  some 
respects,  it  has  been  regarded  as  a  higher  evidence 
of  title  than  a  patent,  since  it  is  a  direct  grant  of 
the  fee  by  the  United  States.  *  *  *  " 
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The  issuance  of  a  patent  or  grant  vests  in  the  grantee 
all  interest  of  the  United  States  in  everything  within 
the  meaning  of  the  term  "land." 

42  Am.  Jur.  Sec.  35,  page  814  and  815,  states: 

"In  the  legislation  of  Congress,  a  patent  has  a 
double  operation.  In  the  first  place,  it  is  docu- 
mentary evidence  having  the  dignity  of  a  record 
of  the  existence  of  the  title  or  such  equities  respect- 
ing the  claim  as  justify  its  recognition  and  con- 
firmation; in  the  next  place,  it  is  a  deed  of  the 
United  States.  As  a  deed,  its  operation  is  that  of 
a  quitclaim,  or  rather  of  a  conveyance  of  such 
interest  as  the  United  States  possessed  in  the  land. 
It  passes  only  the  title  the  government  has,  not 
only  as  it  was  at  the  time  of  the  survey,  but  of  the 
date  of  the  patent.  It  passes  to  the  patentee  all 
interest  of  the  United  States,  ivhatever  it  may 
have  been,  in  everything  connected  with  the  soil 
and  in  fact  in  everything  embraced  ivithin  the 
meaning  of  the  term  'land,'  including  appurte- 
nances, improvements,  and  crops  growing  thereon 
at  the  time  of  the  grant.  *=:=*"  (Italics  ours) 

In  United  States  vs.  Alcea  Band,  329  U.S.  40,  91  L. 
Ed.  29,  the  Supreme  Court  of  the  United  States,  on  page 
35  (L.  Ed.)  states: 

"As  against  any  but  the  sovereign,  original 
Indian  title  was  accorded  the  protection  of  com- 
plete ownership ;  but  it  was  vulnerable  to  affirma- 
tive action  by  the  sovereign,  which  possessed 
exclusive  power  to  extinguish  the  right  of  occu- 
pancy at  will.  Terminxition  of  the  right  by  sover- 
eign action  was  complete  and  left  the  land  free 
and  clear  of  Indian  claims.  Third  parties  could  not 
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question  the  justness  or  fairness  of  the  methods 
used  to  extinguish  the  right  of  occupancy.  Nor 
could  the  Indians  themselves  prevent  a  taking  of 
tribal  lands  or  forestall  a  termination  of  their 
title.  ''  *  *  "  (Italics  ours) 

See  also  in  accord  U.S.  vs.  Minnesota,  270  U.S.  181, 
70  L.  Ed.  539,  and  Menominee  Tribe  of  Indians  case, 
95  Ct.  CI.  232,  where  the  effect  of  the  issuance  of  a 
patent  by  the  United  States  Government  is  ably  dis- 
cussed. 

Thus  it  is  clear  that  the  authorities  all  hold  that 
when  the  Federal  Government,  by  Congressional 
authority,  issues  patents  of  land  or  grants  of  land  of 
the  public  domain  to  patentees  or  grantees,  such  patents 
or  grants  divest  the  United  States  of  all  rights  and 
interest  to  all  of  the  ''lands"  embraced  in  such  patents 
and  grants,  and  the  patentee  or  grantee  takes  all  rights 
held  therein  by  the  Government,  save  and  except  that 
which  is  expressly  reserved  in  such  patent  or  grant. 

Appellee  submits  that  all  rights  that  the  appellant 
may  have  had  in  any  lands  in  question  have  been 
extinguished  by  the  issuance  of  the  patents  and  grants 
as  hereinbefore  set  forth  as  a  matter  of  law.  The 
appellants  have  no  property  rights  upon  which  the 
District  Court  can  base  jurisdiction. 

Any  Rights  Appellant  May  Now  Have  Are  Controlled 
By  Federal  Power  Act 

Appellee  further  submits  that  not  only  have  all 
rights  that  appellant  may  ever  have  had  been  extin- 
guished by  Congressional  action,  but  also  that  any 
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remaining  rights  which  the  appellant  may  conceivably 
have  at  the  present  time  in  these  lands  involved  are 
wholly  and  completely  subject  to  disposition  by  the 
Federal  Government  and  under  its  sole  control,  under 
the  terms  and  provisions  of  the  Federal  Power  Act, 
16  USCA,  Sec.  791  to  825r. 

Section  818  thereof  specifically  provides  that  from 
the  date  of  the  filing  of  the  application  for  license,  all 
lands  owned  by  the  Government  and  included  in  any 
proposed  project  shall  be  withdrawn  from  other  dis- 
posal. Thus,  any  rights  that  the  appellant  claims  it 
presently  has  are  subject  to  the  exclusive  disposal  and 
extinguishment  thereof  by  the  Federal  Government 
under  the  terms  of  the  Federal  Power  Act.  The 
Supreme  Court  of  Washington  has  recognized  this 
power. 

In  Tacoma  vs.  Taxpaijers,  43  Wn.  (2d)  468,  262  P. 
(2d)  214,  our  Supreme  Court  on  page  481  states: 

"  *  *  *  The  Federal  Government  has  domina- 
tion over  the  water  power  inherent  in  the  flowing 
stream.  It  is  liable  to  no  one  for  its  use  or  non-use. 
The  flow  of  a  navigable  stream  is  in  no  sense 
private  property;  'that  the  running  water  is  a 
great  navigable  stream  is  capable  of  private  own- 
ership is  inconceivable.'  Exclusion  of  riparian 
owners  from  its  benefits  without  compensation  is 
entirely  within  the  Government's  discretion." 

Again,  on  page  489  it  is  stated : 

"  *  *  *  On  the  authority  of  those  decisions,  we 
must  hold  that  Congress  had  the  constitutional 
power  to  enact  the  Federal  power  act  and  that,  in 
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doing  so,  it  intended  to  exercise  its  full  jurisdic- 
tion to  authorize  the  power  commission  to  super- 
sede state  laws  purporting  to  prohibit  or  limit 
the  construction  of  dams  on  navigable  streams. 
By  passing  the  act,  Congress  pre-empted  the 
entire  field  and  authorized  the  power  commission 
to  issue  licenses  for  such  construction  upon  such 
conditions  as  it  deemed  proper." 

Action  to  Try  Title  Must  Be  Brought  in  County  and 
Under  State  Now  in  Which  Lands  are  Located 

It  is  further  the  contention  of  the  appellee  that  both 
of  the  parties  to  this  action  are  citizens  of  the  State 
of  Washington,  and  that  this  action  is  one  which  in- 
volves simply  and  solely  questions  as  to  the  title  to  and 
the  rights  in  lands  located  in  Lewis  County,  Washing- 
ton. The  appellant  is  in  no  better  position  than  any 
other  citizen  of  the  State  of  Washington,  and  must 
bring  its  action  involving  these  lands  against  the 
appellant  in  Lewis  County,  in  accordance  with  RCW 
4.12.010  which  provides  that  all  actions  for  the  deter- 
mination of  all  questions  affecting  the  title  of,  or  for 
injuries  to,  real  property  must  be  commenced  in  the 
county  in  which  the  subject  of  the  action  or  some  part 
thereof  is  situated. 

Furthermore,  the  Federal  Courts  have  further  uni- 
versally held  and  enunciated  the  principle  that  the 
Federal  District  Courts  must  at  all  times  be  vigilant 
not  to  infringe  upon  the  State  Courts'  jurisdiction  and 
rights,  and  these  principles  are  applicable  to  the  case 
at  bar. 
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In  Square  D  Co.  v.  United  Electrical,  Radio  &  Ma- 
chine Workers  of  America,  123  Fed.  Supp.  776,  the 
Court  states  on  page  781  (3)  as  follows: 

'Treservation  of  our  federal  system  requires 
the  federal  courts  to  give  due  regard  to  the  right- 
ful independence  of  state  governments  by  scrup- 
ulously confining  their  own  jurisdiction  to  precise 
limits  defined  by  statute.  Healij  v.  Ratta,  292  U.S. 
263,  270,  54  S.'^Ct.  700,  78  L.  Ed.  1248;  Citij  of 
Indianapolis  v.  Chase  National  Bank,  314  U.S. 
63,  67,  62  S.Ct.  15,  86  L.Ed.  47.  Cf.  Silverton  v. 
Rich,  D.C.  Cal.  1954,  119  F.  Supp.  434." 

In  accord  see  also  Parissi  v.  General  Electric  Co.,  97 
F.  Supp.  333  [(4)  page  335] ;  and  Farson  v.  City  of 
Chicago,  138  F.  184,  (pages  186  and  187). 

In  determining  its  jurisdiction  over  a  particular 
case,  such  as  the  case  at  bar,  the  Court  can  and  should 
when  necessary  examine  all  of  the  facts  in  the  case 
bearing  upon  the  question  of  jurisdiction,  whether  they 
be  by  affidavits  or  other  evidence,  and  when  the  plain- 
tiff cannot  supply  proof  of  its  jurisdictional  allega- 
tions the  Court  should  dismiss  the  case  for  lack 
thereof. 

See  McGhan  v.  F.  C.  Haijer  Co.,  84  F.  Supp.  540, 
[(4)  page  541] ;  and  Smith  v.  Sperling,  117  F.  Supp. 
'81,  [(6)  page  787]. 


1 
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ARGUMENT  IN  ANSWER  TO  APPELLANT'S 
ARGUMENT 

Acts  of  Appellee  Do  Not  Violate  Due  Process 
Clauses  of  the  U.  S.  Constitution 

The  appellant  apparently  contends  in  its  argument 
(Appellant's  Brief  pages  7  to  24),  first  that  the 
appellee,  in  acquiring  the  property  and  rights  in  con- 
nection with  the  building  of  the  dams,  is  taking  the 
property  of  the  appellant  without  compensation  and 
that,  therefore,  this  is  a  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States,  and, 
second,  that  the  rights  claimed  by  the  appellant  have 
been  specifically  recognized  by  the  Congress  of  the 
United  States. 

Appellant,  in  support  of  its  first  contention,  cites 
the  following  cases,  to-wit:  (Appellant's  Brief,  p.  4 
and  5) 

(a)  Portland  Ry.  Light  &  Power  Co.  v.  City 
of  Portland,  181  F.  632,  (Appeal  dismissed,  218 
U.S.  686). 

(b)  Iron  Mountain  R.  Co.  v.  City  of  Memphis, 
96  F.  113. 

(c)  Cuyahoga  River  Power  Co.  v.  City  of 
Akron,  240  U.S.  462,  60  L.  Ed.  743. 

(d)  Road  Improvement  District  No.  2  v.  Mis- 
souri Pacific  R.  Co.  275  F.  600. 

Consider  first  the  alleged  violation  of  the  due  process 
clause  of  the  14th  Amendment.  In  considering  this 
question,  it  must  be  remembered  that  in  order  to  con- 
stitute such  a  violation  the  State  must  deprive  the 
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defendant  of  * 'property"  without  due  process  of  law. 
In  other  words,  the  acts  of  the  appellee  City  must  be 
such  as  to  constitute  the  act  of  the  State,  and  the 
rights  of  the  appellant  alleged  to  be  taken  or  violated 
must  be  * 'property"  in  the  sense  as  being  under  the 
protection  of  this  amendment. 

Where  the  acts  complained  of  were  forbidden  by  the 
State  Legislature  or  not  authorized  by  the  State,  it 
cannot  be  said  that  the  acts  were  those  of  the  State, 
for  the  purpose  of  the  Fourteenth  Amendment. 

In  Seattle  Electric  Co.  v.  Seattle  R.  &  S.  Ry.  Co.,  a 
case  out  of  the  Western  District  of  Washington,  in 
185  Fed.  365,  the  Circuit  Court  on  pages  369  and  370 
stated  in  respect  to  this  proposition  as  follows : 

'These  provisions  have  reference  to  state  action 
exclusively,  and  not  to  any  action  of  a  private 
individual  or  corporation.  It  is  the  state  that  is 
prohibited  from  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  and  from 
depriving  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law.  *  -  *  a  municipal 
ordinance  passed  pursuant  to  the  authority  of  the 
state  which  abridges  the  privileges  or  immunities 
of  a  citizen  or  deprives  a  person  of  property  with- 
out due  process  of  law  may  be  therefore  an  act  of 
the  state  prohibited  by  the  Constitution.  But  the 
ordinance  to  come  within  the  prohibition  of  the 
amendment  must,  by  implication  at  least,  express 
the  will  of  the  state.  It  must  be  the  act  of  the 
state.  City  of  Louisville  v.  Cumberland  Telephone 
i&  Telegraph  Co.,  155  Fed.  725,  729,  84  C.  C.  A. 
151.  *  *  *  "  (Italics  ours) 
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In  accord  see  Snowden  v.  Hughes,  132  F.  (2d)  476 
(478-479) ;  East  St.  Louis  Ry.  Co.  v.  City  of  East  St. 
Louis,  13  F.  (2d)  852,  [(3)  page  853] ;  Palestine  Tele- 
phone Co.  V.  City  of  Palestine,  IF.  (2d)  349,  pages  349 
and  350;  City  and  Town  of  San  Francisco  v.  United 
Railroads,  190  F.  507  [(1)  (2)  pages  510  and  511]; 
Carolina  and  Northwest  Ry.  Co.  v.  Town  of  Lincoln- 
ton,  33  F.   (2d)   719  [(15)   page  721]. 

The  appellant  in  its  Complaint  specifically  alleges 
that  the  acts  of  the  appellee,  of  which  Complaint  is 
made,  are  in  direct  violation  of  the  laws  of  the  State 
of  Washington  (R5  -  Par  VI  X  Rll).  Consequently, 
the  unescapable  conclusion  must  be  that  these  acts  of 
the  appellee  complained  of  are  not  the  acts  of  the  State 
and,  therefore,  not  within  the  Fourteenth  Amendment. 

Furthermore,  all  of  the  rights  claimed  by  the  appel- 
lant as  set  forth  in  its  Complaint  are  based  solely  upon 
Indian  or  aboriginal  title.  No  other  bases  or  rights  are 
alleged.  Such  rights  are  not  "property"  rights  pro- 
tected by  either  the  Fifth  or  the  Fourteenth  Amend- 
ments to  the  Constitution.  (Tee-Hit-Ton  Case,  and 
footnote  21  thereto,  supra.) 

In  the  light  of  the  foregoing  discussion,  let  us  exam- 
ine the  four  cases  hereinabove  set  forth  and  relied 
upon  by  the  appellant. 

1.  Portland  Ry.,  Light  &  Power  Co.  v.  City  of  Port- 
land, 181  F.  632,  supra. 

This  was  a  suit  involving  the  plaintiff's  right  of  way. 
In  that  case  it  was  undisputed  that  the  plaintiff  owned 
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a  street  car  system  as  vested  property,  and  used  a 
right  of  way  over  private  property.  The  order  involved 
would  overlap  and  encroach  upon  plaintiff's  right  of 
way  or  land.  Plaintiff  brought  the  action  in  Federal 
Court,  alleging  a  violation  of  its  property  rights  under 
the  due  process  clause.  It  should  be  specifically  noted 
that  in  this  case  there  is  no  dispute  but  that  the  plain- 
tiff owned  the  railway  system,  the  land  and  buildings 
in  connection  therewith,  the  franchise  and  other 
properties  of  such  a  system.  All  of  the  properties  are 
universally  recognized  as  vested  property  rights  and 
thus  were  about  to  be  taken  away  by  the  defendant 
City  Council  acting  as  an  arm  of  the  "State."  This  is 
clearly  that  type  of  property  right  coming  within  the 
purview  of  the  14th  Amendment. 

In  the  present  case  the  Complaint  does  not  state  any 
fact  showing  any  such  type  of  property  rights  in  the 
plaintiff  protected  by  the  Constitution.  The  only  rights 
alleged  are  aboriginal  or  Indian  title,  which  are  not 
such  rights  as  protected  by  the  Constitution.  This 
Portland  case  is  no  authority  for  the  principle  for 
which  it  is  cited  by  appellant. 

2.  Iron  Mountain  R.  Co.  v.  City  of  Memphis^  96  F. 
113. 

This  was  a  suit  to  enjoin  the  forfeiture  of  the 
alleged  rights  of  the  plaintiff  under  a  contract  made 
between  the  plaintiff  and  the  taxing  district,  which 
was  the  predecessor  in  title  to  the  defendant  city.  The 
undisputed  facts  in  this  case  also  are  that  the  plain- 
tiff owned  property,  both  real  and  personal,  comprising 
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a  complete  railroad  system,  together  with  the  neces- 
sary franchise,  all  of  which  are  recognized  vested 
property  rights.  This  case  held  that  the  action  of  the 
defendant  city  was  the  action  of  the  state  and,  there 
being  vested  property  rights  concerned,  the  action 
was  one  within  the  operation  of  the  14th  Amendment. 
This  case,  like  Portland  Ry.,  Light  &  Power  Co.  vs. 
Portland,  supra,  is  no  authority  for  the  jurisdiction 
of  this  court  in  respect  to  the  case  at  bar. 

3.  Cuyahoga  River  Power  Co.  v.  Akron,  240  U.S. 
462,  60  L.  Ed.  743. 

In  this  case  the  Supreme  Court  found  that  the 
action  of  the  Council  involved  was  under  its  authority 
from  the  State.  Furthermore,  that  involved  in  this  case 
were  clearly  vested  property  rights  of  the  plaintiff 
which  would  be  affected  or  taken  by  the  act  of  the 
defendant.  Based  upon  these  findings,  the  Court  held 
that  the  Federal  Court  had  jurisdiction  as  a  violation 
of  the  14th  Amendment.  This  case  is  also  in  the  same 
category  of  the  foregoing  and  has  no  bearing  on  the 
case  at  bar. 

4.  Road  Improvement  District  No.  2  v.  Missouri 
Pacific  R.  Co.,  275  F.  600. 

This  involved  an  assessment  which  was  made  against 
the  plaintiff  without  any  pretense  of  affording  the 
plaintiff  notice  and  an  opportunity  to  be  heard. 
Obviously  this  procedure  was  unconstitutional.  This 
case  is  not  in  point  in  any  respect  upon  the  proposition 
under  consideration  herein. 
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No  Vested  Rights  in  Appellant  Have  Ever  Been 
Recognized  By  Any  Acts  of  Congress,  and  None  Exist 

The  other  principal  ground  upon  which  appellant 
bases  jurisdiction  of  the  Court  is  the  claim  that  vested 
property  rights  have  been  recognized  in  these  lands  by 
the  Congress  of  the  United  States  and  the  passage  of 
certain  acts.  These  acts  are  as  follows: 

The  Northwest  Ordinance  of  1787,  (App.  Br.  6) 
1  Stat.  50-51,  Art.  III. 

The  act  establishing  the  Oregon  Territory,  (App. 
Br.  6)  9  Stat.  329,  Sec.  14;  passed  Aug.  14, 
1848. 

The  Treaty  Act  of  1850,  (App.  Br.  11)  9  Stat. 
437;  passed  June  5,  1850. 

The  Organic  Act  establishing  the  Territory  of 
Washington,  (App.  Br.  11)  10  Stat.  172,  Sec. 
12,  (Rem.  Rev.  Stat.  315)  approved  March  2, 
1853. 

The  Enabling  Act  establishing  the  State  of  Wash- 
ington, (App.  Br.  6)  25  Stat.  676,  Sec.  4  (1 
Rem.  Rev.  Stat.  331)  (1  RCW  31)  ;  approved 
Feb.  22,  1889. 

Washington  State  Constitution,  Art.  XXVI, 
adopted  November  11,  1889.  (App.  Br.  11), 

The  pertinent  portions  of  these  acts  are  as  follows : 

1.  The  Northwest  Ordinance  of  1787 ^  supra. 
Article  III,  page  52,  states: 

a  *  *  *  ipj^g  utmost  good  faith  shall  always  be 
observed  towards  the  Indians;  their  land  and 
property  shall  never  be  taken  from  them  without 
their  consent;  *  *  *  " 
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2.  The  Act  Establishing  the  Oregon  Territory,  supra. 

Section  14  thereof  incorporates  by  reference  the 
Northwest  Ordinance  of  1787  above  set  forth.  The 
Act,  in  Chapter  CLXXVII,  states  in  part: 

u  *  =;<  *  Provided,  That  nothing  in  this  act  con- 
tained shall  be  construed  to  impair  the  rights  of 
person  or  property  now  pertaining  to  the  Indians 
in  said  Territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  affect  the 
authority  of  the  government  of  the  United  States 
to  make  any  regulation  respecting  such  Indians, 
their  lands,  property,  or  other  rights,  by  treaty, 
law  or  otherwise,  which  it  would  have  been  com- 
petent to  the  government  to  make  if  this  act  had 
never  passed.  (Italics  ours.) 

Section  12  prohibits  the  building  of  dams  on  salmon 
streams  without  certain  protection  to  the  salmon. 

Section  20  grants  sections  Nos.  16  and  36  in  each 
township  for  school  purposes. 

3.  The  Treaty  Act  of  1850,  supra. 

This  act  authorized  the  President  to  appoint  one  or 
more  commissioners  to  negotiate  treaties  with  the 
various  Indian  tribes  in  the  Oregon  Territory,  and 
provided  for  their  pay.  This  was  not  a  mandatory  but 
a  permissive  act. 

4.  The  Act  Establishing  the  Territory  of  Washington, 
supra. 

This  was  an  act  which  established  the  territorial 
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government  of  Washington.  This  act  defined  its  bound- 
aries and  contained  the  following  provision : 

u  *  -  -  Provided,  That  nothing  in  this  act  con- 
tained shall  be  construed  to  affect  the  authority  of 
the  government  of  the  United  States  to  make  any 
regulation  respecting  the  Indians  of  said  Terri- 
tory, their  lands,  property,  or  other  rights,  by 
treaty,  law,  or  otherwise,  which  it  would  have 
been  competent  to  the  government  to  make  if  this 
act  had  never  been  passed ;  *  *  *  " 

Section  12  thereof  provides: 

''And  be  it  further  enacted.  That  the  laws  not 
in  force  in  said  Territory  of  Washington,  by 
virtue  of  the  legislation  of  Congress  in  reference 
to  the  Territory  of  Oregon,  which  have  been 
enacted  and  passed  subsequent  to  the  first  day  of 
September,  eighteen  hundred  and  forty-eight, 
applicable  to  the  said  Territory  of  Washington, 
together  with  the  legislative  enactments  of  the 
Territory  of  Oregon,  enacted  and  passed  prior  to 
the  passage  of,  and  not  inconsistent  with,  the 
provisions  of  this  act,  and  applicable  to  the  said 
Territory  of  Washington,  be,  and  they  are  hereby y 
continued  in  force  in  said  Territory  of  Washing- 
ton until  they  shall  be  repealed  or  amended  by 
future  legislation.'^  (Italics  ours.) 

Section  20  contained  the  same  grant  of  Sections  16 
and  36  in  each  township  for  school  purposes. 

5.  The  Enabling  Act  Establishing  the  State  of  Wash- 
ington, supra. 

This  act  provided  in  part: 

'That  the  people  inhabiting  said  proposed  states 
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do  agree  and  declare  that  they  forever  disclaim 
all  right  and  title  to  the  unappropriated  public 
lands  lying  within  the  boundaries  thereof,  and  to 
all  lands  lying  within  said  limits  owned  or  held 
by  any  Indian  or  Indian  tribes;  and  that  until 
the  title  thereto  shall  have  been  extinguished  by 
the  United  States,  the  same  shall  be  and  remain 
subject  to  the  disposition  of  the  United  States,  and 
said  Indian  lands  shall  remain  under  the  abso- 
lute jurisdiction  and  control  of  the  congress  of  the 
United  States" ; 

6.  Washington  State  Constitution,  Art.  XXVI,  supra. 

This  act  contained  the  identical  paragraph  above 
quoted  from  the  Enabling  Act. 

The  appellant  contends  that  the  provisions  of  the 
acts  set  forth  recognize  and  vest  in  the  plaintiff  Indian 
title  to  all  of  the  lands  involved  in  the  Cowlitz  project 
and  involved  in  this  case. 

Congress,  in  forming  the  various  territories  out  of 
the  vast  public  domain  existing  in  early  days,  provided 
generally  for  the  initial  government  of  the  territories 
so  set  up,  and  these  provisions  were  usually  set  forth 
in  general  language  in  the  act  creating  the  territory. 

Thus,  when  the  Oregon  Territory  was  created  by 
the  act  of  August  14,  1848,  Congress  incorporated  as 
a  part  thereof  the  old  Northwest  Ordinance  of  1787  as 
a  matter  of  general  policy  or  guidance  to  be  followed 
in  the  relationships  with  the  Indians,  these  policies 
and  provisions  of  the  territorial  acts  being  subject  to 
later  change  or  modification  by  subsequent  acts  of 
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Congress,  the  same  as  other  laws.  Certainly  it  was 
never  intended  that  by  these  broad  policy  provisions 
contained  in  these  acts  that  the  Congress  of  the  United 
States  irrevocably  recognized  and  vested  Indian  or 
aboriginal  title  to  the  Indians  in  all  of  the  properties 
within  the  vast  scope  of  the  Oregon  Territory,  and 
which  rights  under  no  circumstances  could  be  modi- 
fied or  changed  by  subsequent  acts  of  Congress  or  by 
treaty. 

Furthermore,  the  plaintiff  surely  does  not  also  con- 
tend that  Section  12  of  the  Oregon  Territorial  Act, 
which  prohibits  building  of  dams,  is  still  in  full  force 
and  effect  and  that  all  dams  built  since  August  14, 
1848,  and  located  in  the  territory  comprising  the  old 
Oregon  Territory,  are  still  subject  to  the  provisions  of 
this  old  section,  notwithstanding  the  subsequent  acts 
of  Congress  regulating  such  dams  and  including  the 
Federal  Power  Act,  16  USCA  Sections  791  to  82or. 
(App.  Br.) 

When  Congress  in  1853  passed  the  Organic  Act 
establishing  the  Territory  of  Washington,  which 
carved  this  Washington  Territory,  which  later  became 
the  State  of  Washington,  out  of  the  original  Oregon 
Territory  covered  by  the  Act  of  1848  above  mentioned, 
it  specifically  provided  that  as  to  this  new  Territoi*y 
of  Washington,  only  those  laws  of  Congress  passed 
subsequent  to  September  1,  1848,  should  apply.  (Sec. 
12,  supra.) 

Thus,  it  is  obvious  that  all  of  the  laws  and  the 
provisions  relied  upon  by  the  appellant  governing  the 
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Territory  of  Oregon  were  passed  prior  to  September 
1,  1848,  and  consequently  were  no  longer  the  laws 
applicable  to  the  Washington  Territory.  The  Act  of 
1853  which  set  up  the  Washington  Territory  in  itself 
contained  all  of  the  provisions  relating  to  this  terri- 
tory, and  it  should  be  specifically  noted  that  the  provi- 
sions in  respect  to  the  control  of  dams,  contained  in 
Section  12  of  the  Oregon  Territory  Act  of  1848,  was 
entirely  omitted.  The  only  provision  then  remaining 
in  respect  to  the  Indians'  rights  was  the  provision  con- 
tained in  Section  1  of  the  Washington  Territorial  Act 
above  quoted.  Certainly  this  provision  did  not  in  any 
respect  recognize  or  vest  in  the  appellant  or  any  other 
Indians  within  the  Washington  Territory,  Indian  or 
aboriginal  title  to  their  tribal  lands.  This  provision  of 
the  act  simply  and  clearly  reserved  to  the  United 
States  its  former  control  over  the  Indians  and  their 
rights  within  the  Washington  Territory. 

Neither  does  the  enabling  Act  of  1889,  under  which 
the  Washington  Territory  became  the  State  of  Wash- 
ington, recognize  or  vest  any  Indian  title  or  rights  to 
any  land  in  the  appellant.  The  provision  of  this  act 
above  set  forth  again  simply  saved  to  the  Indians  and 
to  the  United  States  their  respective  rights  and  rela- 
tionship that  existed  prior  to  the  passage  of  this  act. 
Their  rights  were  the  same  as  if  this  act  had  never 
been  passed.  It  neither  gave  nor  did  it  take  from  the 
government  or  from  the  Indians  any  rights  not  pre- 
viously taken  or  given. 

When  the  Constitution  of  the  State  of  Washington 
was  adopted,  in  Article  XXVI  thereof  the  same  rights 
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of  the  Indian  and  of  the  United  States  were  acknowl- 
edged. This  provision  again  neither  gave  nor  deprived 
the  appellant  of  any  rights  in  the  lands  within  the 
State. 

The  appellant  seems  to  argue  (App.  Br.  11,  16-17) 
that  because  the  Congress  of  the  United  States,  in  the 
Treaty  Act  of  1850,  authorized  its  representative  to 
negotiate  treaties  with  certain  tribes  of  the  northwest 
Indians,  which  would  include  the  plaintiff  tribe,  that 
this  in  itself  immediately  vested  and  endowed  the 
plaintiff  with  irrevocable  Indian  or  aboriginal  title, 
constituting  vested  rights  and  a  legal  encumbrance 
upon  all  the  lands  herein  involved.  (App.  Br.  16-17.) 

This  act  nowhere  recognized  or  vested  any  rights  in 
the  Indians.  It  simply  authorized  a  representative  of 
the  United  States  to  negotiate  and  if  the  proper  terms 
could  be  agreed  upon  to  make  a  treaty  subject  to  rati- 
fication by  Congress. 

The  position  of  the  appellee  in  this  respect  is  well 
supported  by  the  case  of  Duivamish  et  at  Indians  v. 
United  States,  79  Ct.  Cls.  530,  (Cert,  denied,  295  US 
755,  supra),  which  case  has  been  heretofore  fully  dis- 
cussed in  this  brief. 

Please  note  that  this  Duwamish  case  involved  several 
Indian  tribes  as  plaintiffs,  five  of  which  were  in  the 
same  category  as  the  appellant — that  is,  non-treaty 
Indians — irrespective  of  the  statement  made  by  appel- 
lant on  page  18  of  its  brief  to  the  contrary.  These 
non-treaty  Indians  were  claiming  compensation  from 
the  United  States  for  the  alleged  unlawful  taking  of 
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their  tribal  lands — lands  which  were  a  part  of  the  old 
Oregon  Territory  and  of  the  Washington  Territory, 
lands  covered  by  the  acts  of  Congress  above  set  forth, 
lands  of  the  same  type  and  category  as  here  involved. 

Such  claims  were  denied  in  that  case.  These  are  the 
identical  facts  here,  and  the  same  results  must  neces- 
sarily follow. 

Furthermore,  Congress,  on  March  3,  1871  (16  Stat. 
bQQ>)  25  use  A  71,  page  34,  passed  an  act  prohibiting 
the  further  making  of  new  treaties  with  Indian  tribes. 

Thus,  it  is  submitted  that  by  the  passage  of  the 
Treaty  Act  of  1850  Congress  certainly  did  not  intend 
to  irrevocably  vest  in  the  Indians  vested  property 
rights  which  could  never  be  changed  by  subsequent 
acts  of  Congress. 

Land  Grants  Reserved  No  Rights  to  Appellant 

Appellant  further  contends  that  the  land  grants 
made  by  the  United  States  involved  herein  were  made 
subject  to  and  reserved  to  the  appellant  its  Indian 
title;  that  such  constituted  vested  rights  and  was  an 
encumbrance  upon  the  lands  involved  herein,  and  the 
taking  thereof,  it  is  alleged,  is  a  violation  of  the  due 
process  clauses  of  our  Constitution  and  appellant  cites 
in  support  of  its  contention  United  States  vs,  Santa  Fe 
Railway  Co.,  314  U.S.  339  (App.  Brief  p.  20-24), 

Very  briefly,  these  land  grants  were  made  to  the 
Northern  Pacific  Railway  Company  for  the  purpose 
of  aiding  the  company  in  the  building  of  the  railroad. 
This  road  was  to  extend  from  Lake  Superior  to  Puget 


—  50  — 

Sound  on  the  Pacific  Coast,  and  necessarily  ran  through 
many  states  and  territories  and  undoubtedly  crossed 
various  Indian  reservations  or  tracts  of  land  in  which 
Indian  rights  had  been  definitely  recognized  and  which 
remain  unextinguished. 

It  was  anticipated  further  that  some  time  would 
elapse  between  the  time  of  the  passage  of  the  act  in 
1864  and  the  actual  granting  of  the  patents.  As  a  mat- 
ter of  fact,  the  ten  patents  issued  under  the  Railroad 
Act  were  issued  during  the  period  of  1894  to  1933, 
involving  the  lands  herein  concerned.  (Ex.  1  annexed 
to  App.  answer  -  R  101,  item  24.)  The  act,  therefore, 
simply  provided  that  where  these  recognized  Indian 
rights  did  exist,  the  United  States  would  extinguish 
those  rights. 

On  page  21  of  Appellant's  Brief  is  set  forth  the  pro- 
vision of  the  grant  act  involved  in  the  Santa  Fe  case. 
It  should  be  noted  that  the  act  specifically  calls  for  the 
extinguishment  of  Indian  rights  and  ''only  by  their 
voluntary  cession."  Furthermore,  in  this  case  Indian 
title  and  rights  had  been  definitely  recognized  by  the 
United  States.  This  is  not  true  in  the  case  at  bar. 

The  fallacy  of  the  plaintiff's  argument  in  this  respect 
is  the  false  assumption  that  at  the  time  of  the  passage 
of  the  railroad  acts  of  July  2,  1864,  making  these 
grants  to  the  Northern  Pacific  Railroad  Company,  it 
had  Indian  title  and  rights  to  the  land  granted,  and 
that  such  rights  had  been  definitely  recognized  as  vest- 
ed property  rights  by  the  United  States.  This  is  not 
true.  This  act  was  passed  after  the  territory  of  the 
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plaintiff  had  been  opened  to  settlement  by  the  Public 
Land  Act  of  1820,  the  Oregon  Donation  Act  of  1850, 
the  Homestead  Act  of  1862,  and  the  acts  extending  the 
Homestead  to  Indians,  and  after  the  school  land  grants 
contained  in  the  Organic  Act  establishing  the  Terri- 
tory of  Washington  in  1853. 

Thus,  since  the  plaintiff  had  no  rights  or  interests 
in  these  lands  granted  to  the  railroad  companies,  there 
were  none  to  extinguish;  and,  in  any  event,  the  pas- 
sage of  this  act  itself  and  the  issuance  of  the  patents 
without  specific  reservation,  constituted  in  itself  an 
extinguishment  by  the  United  States  of  any  claimed 
rights  that  the  Indians  may  have  had  in  this  land. 

Furthermore,  it  should  be  noted  that  in  the  Santa 
Fe  case  the  United  States  was  a  party  plaintiff  and 
clearly  it  was  a  case  within  the  jurisdiction  of  the 
Federal  Court.  This  is  not  the  case  here. 

It  is  submitted  without  further  argument  that  the 
provisions  in  these  railroad  grant  acts  and  in  the 
school  land  grants  simply  preserve  to  the  Indians  and 
to  the  United  States  any  rights  and  all  relationships 
had  between  the  two  that  existed  prior  to  the  passage 
of  these  acts,  and  that  these  acts  neither  granted  nor 
took  away  any  of  these  rights  and  in  no  way  changed 
the  relationship  existing  between  the  Indians  and  the 
United  States. 

CONCLUSION 

In  conclusion  the  appellee  respectfully  submits  to 
this  Court  that  the  order  of  the  Federal  District  Court, 
dismissing  the  appellant's  causes  of  action  heretofore 
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entered  and  on  file  in  said  cause  (R3-13),  should  be 
affirmed  and  with  costs  taxed  against  the  appellant 
as  by  law  provided,  on  the  grounds  that  the  Court  has 
no  jurisdiction  of  this  cause  for  the  following  reasons, 
to-wit : 

1.  There  is  no  Congressional  recognition  of  any  title 
or  rights  whatsoever  in  the  appellant  to  any  of  the 
lands  or  rights  in  connection  therewith  involved  in 
this  project,  and  no  specific  authority  for  the  appellant 
to  sue  for  the  violation  of  any  of  these  alleged  rights 
has  been  recognized  in  any  manner  whatsoever  by  the 
Government. 

2.  Because  all  of  the  appellant's  claims  are  based 
solely  on  aboriginal  or  Indian  title  and  the  issues  raised 
herein  are  political  and  not  judicial. 

3.  Because  the  allegations  of  the  Complaint  do  not 
show  that  this  action  is  one  arising  under  the  Consti- 
tution or  laws  of  the  United  States  or  otherwise  within 
the  jurisdiction  of  the  Federal  Courts.  Issues  raised 
by  a  litigant  that  have  been  decided  adversely  by  the 
Supreme  Court  of  the  United  States  are  settled  ques- 
tions and  a  subsequent  litigant  cannot  raise  those  same 
issues  and  base  the  jurisdiction  of  his  cause  of  action 
thereon  on  the  basis  that  said  issues  involve  a  Federal 
question.  The  naked  assertion  that  a  Federal  question 
is  involved  is  not  sufficient. 

4.  Because  the  appellant  has  no  rights,  either  legal 
or  equitable,  that  are  enforceable  herein.  Any  rights 
that  the  appellant  may  have  had  in  the  past,  based 
on  its  aboriginal  or  Indian  title,  were  extinguished 
many,  many  years  ago  by  the  issuance  of  patents  and 
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grants  authorized  by  acts  of  Congress,  copies  of  which 
patents  and  grants  are  on  file  herein.  The  remaining 
land  which  is  involved  in  this  project  in  which  the 
appellant  claims  rights  by  this  action  is  owned  by  the 
Federal  government.  Any  rights  that  the  appellant 
may  have  had  in  these  lands  were  extinguished  and 
terminated  by  the  granting  of  a  license  to  build  these 
dams  to  the  defendant  under  the  authority  of  the 
Federal  Power  Act  and  the  provisions  in  respect  to 
public  lands  contained  therein. 

5.  That  the  Congress  of  the  United  States  has  spe- 
cifically granted  to  the  appellant  and  to  all  other 
Indians  or  Indian  tribes  having  any  claim  for  a  viola- 
tion of  their  Indian  title  or  rights  in  connection  there- 
with, the  right  and  the  privilege  to  litigate  and  deter- 
mine those  claims  before  the  Indian  Claims  Commis- 
sion. The  appellant's  exclusive  remedy  for  the  violation 
of  any  such  claimed  rights  is  before  the  Indian  Claims 
Commission,  which  course  the  appellant,  as  a  matter  of 
fact,  is  pursuing  as  particularly  shown  by  appellee's 
Exhibits  "2"  and  ''3"  annexed  to  appellee's  Answer. 

6.  That  this  action  between  the  citizens  of  the  State 
of  Washington,  and  the  issues  involve  solely  the  title 
and  rights  to  land  located  wholly  within  Lewis  County, 
Washington,  and  over  which  the  State  courts  have 
exclusive  and  original  jurisdiction. 

Respectfully  submitted. 

Marshall  McCormick 
Robert  R.  Hamilton 

By 

Attorneys  for  Appellee 
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ARGUMENT 

The  suit  is  for  an  injunction  against  the  appellee 
who  has  taken  property  and  rights  of  property  from 
appellant  without  compensation  and  is  presently  pro- 
ceeding to  build  two  dams,  which  will  destroy  appel- 
lant's rights,  under  a  Municipal  Ordinance  No.  14386 
(R.  13-14)  which  is  "State  Action"  under  the  14th 
Amendment.  See  Cuyalioya  Power  Company  v.  Akron, 
240  U.S.  462  at  464  (citing  Raymond  v.  Chicago  Union 
Traction,  207  U.S.  20,  etc.).  The  appellee  has  failed  to 
give  any  notice  whatsover  of  its  unlawful  seizure  of 
the  rights  of  appellant,  which  rights  and  lands  cover 
several  counties  (R.  3,  86,  87)  in  the  State  of  Wash- 
ington, and  this  action  is  to  enjoin  this  unlawful  taking. 

Appellant  challenges  appellee  to  cite  one  act,  law, 
order,  or  regulation  hy  Congress  or  a  case  in  any  other 

[1] 


forum  which  by  its  terms  extinguishes  the  Indian  Title 
of  appellants  to  the  Cowlitz  River  Watershed. 

Indian  Title  in  Washington  State 

Appellee  cites  the  Du4vamish  case,  79  Ct.  CI.  530,  and 
argues  that  because  appellant  is  a  Non-Treaty  Tribe,  it 
has  no  rights  of  property  under  this  case.  This  court 
is  requested  to  take  judicial  notice  of  the  following 
cases  in  the  State  of  Washington  wherein  a  judgment 
of  liability  was  obtained  by  the  writer  against  the 
United  States  before  the  Indian  Claims  Commission 
based  on  "Indian  Title": 
Non-Treaty  Trihes  Judgment  1955 

Nooksack  Tribe  v.  U.S.A., 

Dkt.  46—  In  excess  of  100,000  acres 

MucMeshoot  Tribe  v. 

U.S.A.  Dkt.  98—  In  excess  of  100,000  acres 

Treaty  Tribe  Judgment  1956 

Snohomish  Tribe  v.  U.S.A. 

Dkt.  125—  In  excess  of  100,000  acres 

That  these  judgments  for  "Indian  Title"  were  sus- 
tained by  the  Supreme  Court  of  the  United  States  in 
Otoe-Missouria  v.  U.S.A.,  131  Ct.  Claims  593  (certi- 
orari denied)  76  S.Ct.  82.  So  appellee  is  somewhat  at 
a  disadvantage  in  citing  the  Duwamish  case  as  author- 
ity for  seizing  appellant's  property  (Brief  pages  21 
and  48). 

Out  of  the  welter  of  Indian  cases  cited  by  appellee 
the  issues  between  the  parties  as  defined  by  the  appel- 
lee, are  as  follows. 
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Answering  Appellee's  Contentions 

The  appellee's  basic  syllogism  is: 

1.  Aboriginal  rights  are  not  protected  by  the 
Fifth  Amendment,  because  the  United  States 
may  deprive  Indians  of  their  aboriginally  held 
property  without  compensation. 

2.  Therefore  aboriginal  rights  are  not  protected 
by  the  Fourteenth  Amendment  and  the  City 
may  deprive  the  Indians  of  their  property 
rights. 

The  City  glosses  over  the  following  authorities: 
United  States  v.  Alcea  Band,  329  U.S.  40,  91  L.ed.  29 
at  page  33,  w^herein  the  court  stated : 

"As  against  any  but  the  sovereign,  original  In- 
dian title  was  accorded  the  protection  of  complete 
ownership. ' ' ; 

Again,  in  the  much  vaunted  Tee-hit-ton  Tribe  v. 
United  States,  348  U.S.  272,  99  L.ed.  314  at  pages  320- 
21,  the  court  stated : 

"This  is  not  a  property  right  but  amounts  to  a 
right  of  occupancy  which  the  sovereign  grants  and 
protects  against  intrusion  by  third  parties  *  *  *." 

Certainly,  the  State  of  Washington  (and  its  sub- 
sidiaries) have  no  fee  interest  in  the  lands  in  general 
in  the  state,  because  the  whole  concept  of  the  organiza- 
tion of  the  state  was  that  the  United  States  reserved  all 
the  lands  in  the  state  (with  certain  minor  exceptions, 
e.g.,  school  lands)  so  that  the  Federal  Government  re- 
tained in  status  quo  all  prior  rights,  e.g.,  the  Olympic 
National  Forest  and  Park.  The  Enabling  Act  establish- 
ing the  State  of  Washington  25  Stat.  676. 

We  were  amused  at  the  inadequate  discussion  of  the 
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Walapai  (Santa  Fe)  case  by  the  appellee.  United 
States  as  guardian  of  the  Hualpai  Indians  v.  Santa  Fe, 
314  U.S.  339.  We  must  first  state  that  this  ease  is  a  non- 
treaty  case.  Second,  it  is  an  aboriginal  rights  case. 
Third,  the  reservation  was  an  executive  order  reser- 
vation, (and  therefore,  not  a  Fifth  Amendment  case) 
but  even  so,  the  decision  applied  to  lands  both  inside 
and  outside  the  reservation.  Fourth,  the  aboriginally 
held  la^ids  survived  the  railroad  patents.  As  to  much  of 
the  lands  here  involved  the  City  is  the  Grantee  of  the 
railroad.  Ergo,  the  case  is  four-square  an  authority  for 
appellants. 

Appellee  has  ignored  in  ostrich  fashion,  the  hold- 
ing of  the  United  States  Supreme  Court  in  the  Santa 
Fe  case,  supra : 

1)  "Occupancy  necessary  to  establish  aborigi- 
nal possession  is  a  question  of  fact  and  is  to  be  de- 
termined as  any  other  question  of  fact"  .  .  .  (page 
345) 

2)  ''Nor  is  it  true  as  respondent  urges,  that  a 
tribal  claim  to  any  particular  lands  must  be  based 
upon  a  treaty,  statute,  or  other  formal  govern- 
mental action"  (page  347) 

3)  "But  an  extinguishment  cannot  be  lightly 
implied  in  view  of  the  avowed  solicitude  of  the 
Federal  Government  for  the  welfare  of  its  Indian 
Wards."  (page  354) 

Once  w^e  conclude  that  the  City  is  not  the  United 
States,  then  we  must  conclude  the  City  may  not  also 
cavalierly  dispossess  the  Indians.  And  to  do  so  is  to 
deprive  the  Indians  of  their  right  of  occupancy  with- 
out  compensation   in   violation   of   the   Fourteenth 


Amendment.  And  so  the  Federal  courts  have  jurisdic- 
tion under  the  Cuyahoga  etc.  cases. 

We  must  discuss  the  Federal  Power  Act,  16  USC  791 
et  seq.  First,  it  is  designed  to  regulate  the  issue  of 
whether  a  dam  should  be  constructed.  It  is  not  designed 
to  provide  a  forum  to  determine  if  some  property 
owner,  e.g.,  a  farmer,  should  be  paid  for  having  had  his 
farm  inundated.  That  is  why  16  USC  814  gives  the 
licensee  a  right  of  eminent  domain,  i.e.,  the  licensee 
must  not  only  get  a  license  but  must  also  pay  for  dam- 
ages to  a  property  owner  adversely  affected.  Therefore 
appellee  is  violating  both  the  Fifth  and  Fourteenth 
Amendments. 

Second,  the  Indians  were  not  parties  to  the  proceed- 
ing, though  kno^m  to  be  exercising  their  rights  on  the 
property. 

Third,  the  Power  Act  does  not  ipso  facto  extinguish 
Indian  Title,  as  appears  from  the  Walapai  case,  as 
follows : 

"This  court  has  consistently  held  that,  in  the  ab- 
sence of  express  language  to  the  contrary,  a  Fed- 
eral grant  of  public  land  does  not  constitute  an 
extinguishment  of  Indian  occupancy  right."  314 
U.S.  339. 

Ownership  of  Waters  and  Fishery 

Fourth,  a  word  should  be  said  about  Tacoma  v.  Tax- 
payers, 43  Wn.(2d)  468,  wherein  the  court  had  diffi- 
culty in  understanding  that  "running  water  in  a  great 
navigable  stream  is  capable  of  private  ownership  *  *  *." 
43  Wn.(2d)  481.  The  incomparable  Mr.  Justice  Holmes, 
for  an   unanimous   court,  had  no   such   difficulty  in 


Damon  v.  Hawaii  and  Carter  v.  Hawaii,  194  U.S.  154. 
Exclusive  fishing  rights  are  not  "monstrous  to  behold" 
or  difficult  to  conceive. ' ' 

"Occupancy  [of  land,  of  fishing  rights,  or  of 
running  water]  is  a  question  of  fact  to  be  deter- 
mined as  any  other  question  of  fact."  Walapai 
(Santa  Fe)  case,  314  U.S.  339,  345. 

On  a  motion  to  dismiss  all  of  the  allegations  well 
pleaded  are  deemed  true  so  the  allegation  in  the  Com- 
plaint that  plaintiffs  own  the  Cowlitz  Watershed,  the 
usufruct,  the  fishery,  the  land,  and  the  water  by  vir- 
tue of  aboriginal  possession  or  Indian  title  clearly  dis- 
poses of  appellee's  arguments. 

The  Supreme  Court  of  the  State  of  Washington  has 
no  difficulty  in  deciding  that  an  Indian  tribe  is  capable 
of  the  fish  in  a  river.  Pioneer  Packing  Co.  v.  Winslow, 
159  Wash.  655  at  662,  294  Pac.  557 : 

"...  we  are  of  the  opinion  that  in  the  present  case 
the  Quinault  Indians  own  the  fish  in  the  Quinault 
River  by  the  same  title  (Indian  Title)  and  in  the 
same  right  as  they  owned  them  prior  to  the  time  of 
the  making  of  the  treaty,  and  that  the  state  has  no 
right  to  interfere  with  or  control  their  right  to  take 
fish  from  a  stream  which  crosses  the  reservation." 

While  this  case  is  distinguishable  from  the  case  at  bar 
on  the  basis  of  the  Treaty  it  is  illustrative  of  the  recog- 
nition of  the  extent  and  quality  of  aboriginal  ownership 
or  Indian  Title. 


Railroad  Land  Grant  Patents  Expressly  Except  ^"^Indian 
Title"  and  Except  All  of  the  River  Bottom,  River 
Course,  and  the  Watershed  Itself 

Referring  this  court  to  appellee's  (Defendant's  Ex- 
hibit 1,  R.  101,  item  24)  sheet  1  of  13  it  will  appear  that 
odd  numbered  sections  were  granted  to  the  Northern 
Pacific  Railroad  ''less  the  river''  i.e.,  on  sheet  1  of  13 
(of  Map)  the  odd  numbered  sections  27  and  29  are  set 
out  "X.P.R.R.  Volume  4,  page  9  Section  21  less  the 
river/'  See  30  Stat.  597. 

A  careful  examination  of  the  patents  to  the  Rail- 
roads contained  in  appellee's  exhibit  to  its  Answer 
(R.  84-86)  consisting  of  copies  of  all  patents  to  the 
Railroads  reveals  that  each  patent  excepts  "Indian 
Title"  and  the  river  itself.  Therefore,  the  ''Indian 
Title"  to  the  River  itself  has  never  been  extinguished 
by  any  form  of  transfer  whatsoever.  See  13  Stat.  365 
and  34  Stat.  197. 

All  of  the  patents  described  in  Appellee's  Answ^er 
(R.  84,  85,  86)  except  the  water  rights  and  therefore 
the  Public  Land,  Homestead  and  Railroad  patents 
have  never  extinguished  appellant's  "Indian  Title" 
(appellee's  brief,  pages  6,  7,  8). 

Table  of  Odd  Sections  Granted  Railroads 
"Less  The  River" 

Cursory  examination  of  appellee's  map  Ex.  No.  1 
(R.  24,  25)  and  of  all  Railroad  patents  will  show  that 
all  odd  numbered  sections  abutting  the  river  were  con- 
veyed ^Hess  the  river"  to  Northern  Pacific  Railroad 
Co.  and  in  addition  to  this  exception  each  patent  ex- 
pressly reserves  prior  water  rights : 
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Map  Ex.  No.  1      List  of  Odd  Sections 
Proj.  Map  of  Less  River  Map  Page 

Land  Patents  Sec.  9,  21,  29,  all  ''less  the  river"..  1  of  13 
Sec.  9, 11,  3,  all  ''less  the  river''....  2  of  13 
Sec.  3,  35  and  11  "less  the  river"..  3  of  13 
Sec.  1, 11,  7,  all  "less  the  river"....  4  of  13 
Sec.  9  and  7,  all  "less  the  river"..  5  of  13 
Sec.  11, 13,  23  and  15,  all  ''less  the 

river"  6  of  13 

Sec.  13  and  19,  all  "less  the  river"  7  of  13 
Sec.  33  and  29,  all  "less  the  river''  8  of  13 

Sec.  35  "less  the  river" 9  of  13 

Sec.  1, 11,  31,  all  "less  the  river". .10  of  13 
Sec.  29,  31,  33,  5,  all  'less  the 

river"  11  of  13 

Sec.  3, 11,  33,  all  "less  the  river". .12  of  13 
Sec.  29,  33,  all  "less  the  river" 13  of  13 

It  will  be  noted  on  sheet  1  of  13  that  the  MAYFIELD 
DAMSITE  is  situated  on  parcels  9  and  11  in  Section 
29,  which  section  was  granted  to  the  Northern  Pacific 
Railroad  by  jDatent  from  the  United  States  which  patent 
excepted  THE  RIVER  and  all  INDIAN  TITLE. 
Therefore,  this  patent  was  issued  to  this  section  29 
"LESS  THE  RIVER"  and  the  MAYFIELD  DAM  is 
being  built  by  appellee  across  this  river  on  land  to  which 
appellants  are  seized  by  reason  of  their  aboriginal  pos- 
session or  title  which  was  preserved  by  the  patents. 
These  patents  also  preserve  all  prior  water  rights  so 
appellants  have  three  separate  and  distinct  bases  for 
their  title  to  the  river  and  the  Cowlitz  water  shed. 

Appellee's  acts  interfere  with  appellant's  use  of 
their  water  rights  on  the  river  including  interfering 
with  their  fisheries  and  their  navigation  of  said  river 


under  section  401  of  the  Rivers  and  Harbors  Act,  16 
USCA  797  and  the  Federal  Power  Act,  supra,  which  is 
also  a  violation  of  due  process  under  the  14th  Amend- 
ment. 

Protection  of  Indians  25  USCA  177 

In  reply  to  appellee's  contention  that  all  of  appel- 
lant's rights  have  been  extinguished  and  Congress  in- 
tended to  extinguish  them  by  implication,  25  USCA 
177  is  cited : 

''No  purchase,  grant,  lease  or  other  conveyance 
of  lands,  or  of  any  title  or  claim  thereto,  from  any 
Indian  Nation  or  Tribe  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be  made 
by  Treaty  or  convention  entered  into  pursuant  to 
the  Constitution." 

Here  appellee  seeks  to  make  an  involuntary  convey- 
ance of  appellant's  Tribal  Lands  by  (1)  a  taking  with- 
out compensation  or  (2)  a  taking  by  eminent  domain, 
which  is  in  direct  violation  of  the  foregoing  statute. 

The  taking  of  appellant 's  rights  in  the  Cowlitz  River 
and  Cow^litz  River  Watershed  violates  this  statute  and 
is  contrary  to  the  Constitution  and  to  the  Fifth  and 
Fourteenth  Amendments  thereto.  It  is  interesting  to 
note  that  the  United  States  Army  Engineers  paid  in 
excess  of  $15,000,000  to  the  Yakima  and  Celile  Indians 
for  fishing  rights  on  the  Columbia  River. 

CONCLUSION 

The  District  Court  has  jurisdiction  where  appellee 
seeks  to  deprive  an  Indian  Tribe  of  its  rights  by  deny- 
ing the  Appellant  due  process  of  law  guaranteed  under 
the  5th  and  the  14th  amendments.  Appellee  is  in  no 
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better  position  than  the  ordinary  shop  keeper,  the  only 
difference  is  that  the  appellee  is  acting  as  a  merchan- 
diser of  electrical  power  and  is  acting  wholely  in  its 
proprietary  capacity.  Appellant 's  rights  are  spelled  out 
under  the  exceptions  in  the  patents  and  patent  acts  and 
the  disclaimer  in  the  Washington  State  Enabling  Act, 
and  the  Washington  State  Constitution  Article  XXVI. 

Respectfully  submitted, 
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PETITION  FOR  REHEARING  EN  BANC 


Appellant  moves  for  a  rehearing  of  this  case  and 
that  the  same  be  heard  before  the  full  Court  en  banc  on 
the  following  grounds : 

The  holding  of  the  Court  in  syllogistic  form  is : 

1.  Property  rights  are  protected  from  appropria- 
tion by  a  state  agency  by  the  Fourteenth  Amendment. 

2.  Aboriginally  held  Indian  property  (unprotected 
by  treaty)  is  not  of  sufficient  dignity  to  be  called 
property. 

3.  Therefore,  the  Fourteenth  Amendment  does  not 
prevent  a  state  agency  from  inundating  graves,  fishing 
rights,  etc.,  so  held  and  the  corollary  that  the  Federal 
Courts  have  no  jurisdiction  under  that  theory  follows.^ 


^The  Fourteenth  Amendment  in  and  of  itself  is  suffi- 
cient to  confer  jurisdiction,  Iron  Mountain  etc  v.  City 
of  Memphis,  96  Fed.  113 ;  Coyahoga  River  etc.  v.  City 
of  Akron  240  U.S.  462 ;  Portland  R.R.  v.  City  of  Port- 
layid,  181  Fed.  632,  appeal  dismissed  218  U.S.  686. 
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stated  in  such  a  fashion  (and  we  believe  such  is  the 
holding  of  the  Court)  the  foregoing  is  not  logical,  or  in 
accordance  with  the  law : 

First,  the  Walapai  case,  314  U.S.  339  (1941)  is  an 
aboriginal  rights  case.  The  aboriginal  rights  of  the  In- 
dians survived  the  railroad  grants  by  patents  from  the 
United  States,  ergo,  such  aboriginal  rights  have  dig- 
nity, and  are  "property."  It  will  not  do  to  say  it  is  an 
"executive  order"  case,  because  it  concerned  land  both 
inside  and  outside  the  so-called  reservation  created  by 
the  executive  order,  and  therefore  is  an  "aboriginal 
rights"  case. 

Second,  assuming  that  aboriginally  held  lands  have 
dignity,  then  the  Fourteenth  Amendment  prevents  the 
City  from  dispossessing  plaintiff. 

Third,  can  the  addition  of  the  United  States  as  a 
guardian  enhance  the  dignity  of  the  land-ownership 
rights  of  the  Indians?  Certainly  a  guardian  has  only 
such  rights  as  its  ward  has.  And  so,  the  Walapai  case, 
314  U.S.  339,  is  more  persuasive  than  ever,  because, 
after  all,  the  Indians  prevailed. 

Fourth,  an  Indian  tribe  is  sni  juris.  Look  at  the 
Tee-Hit-Ton  case,  348  U.S.  272,  wherein  plaintiff  is  de- 
scribed as  an  identifiable  tribe  of  Indians,  suing  in  the 
Court  of  Claims  without  a  special  jurisdictional  act. 
Even  the  United  Mine  Workers,  which  to  counsel's 
mind  is  the  epitomy  of  an  amorphous  plaintiff,  has 
standing  in  court.  United  Mine  Workers  v.  Coronado, 
259  U.S.  344. 

Fifth,  what  do  the  phrases  "this  is  not  a  property 
right  but  amounts  to  a  right  of  occupancy  which  the 


sovereign  grants  and  protects  against  intrusion  hy  third 
parties  *  *  *  "  mean  in  the  Tee-Hit-Ton  case  (348  U.S. 
272,  279)  and  the  Duwamish  case  (79  C.  CI.  530,  599) "? 
The  Court  should  give  us  some  explanation  and  we 
feel  we  are  entitled  to  chide  the  Court  for  failing  to 
do  so. 

On  oral  argument  we  called  the  Court's  attention  to 
Minnesota  v.  Hitchcock,  185  U.S.  373,  to  show  what 
the  Supreme  Court  did  in  a  conflict  between  what  may 
be  considered  aboriginally-held  lands  on  the  one  hand 
and  school  lands  on  the  other.  We  have  one  new  case 
which  deserves  consideration  by  the  Court,  namely, 
Lane  v.  Puehio  of  Santa  Rosa,  249  U.S.  110,  wherein 
the  tribe  in  its  own  right  and  without  the  aid  of  the 
United  States  as  a  party  plaintiff  protected  its  domain. 
True  it  is  that  one  might  disregard  some  of  the  lan- 
guage of  the  case  and  say  that  it  is  not  an  aboriginal 
rights  case,  but  the  quantum  of  property  seems  unim- 
portant, as  long  as  there  is  some  quantum. 

Sixth,  we  think  it  a  novel  doctrine  that  res  judicata 
can  be  based  and  applied  by  the  Court  merely  on  filing 
a  case  in  the  Indian  Claims  Commission,  and  thereby 
foreclosing  the  Indians  from  taking  an  inconsistent 
position  (assuming  the  allegations  to  be  inconsistent) 
from  such  case. 

Finally,  we  were  disappointed  in  the  failure  of  the 
Court  in  its  opinion  rationally  to  distinguish  the 
phrases  in  the  Tee-Hit-Ton  and  Duwamish  cases  and 
in  the  direct  holding  of  the  WalaiJai  case,  and  now  we 
add  for  the  Court's  consideration  La7ie  v.  Puehio  of 
Santa  Rosa,  249  U.S.  110.  Once  we  establish  that  In- 


dian  title  gives  some  sort  of  a  property  right,  then  the 
Fourteenth  Amendment  must  protect  the  same,  and 
thus,  the  Federal  Courts  can  and  must  take  jurisdic- 
tion of  the  lawsuit  based  thereon.  As  a  corollary  of  the 
Court's  present  opinion,  we  must  anticipate  that  if  we 
should  file  an  action  in  the  state  courts,  we  would  be 
dismissed  out  also,  because  if  these  Indians  have  in- 
sufficient rights  to  be  protected  under  the  Fourteenth 
Amendment  (thereby  conferring  jurisdiction  on  the 
Federal  Courts)  then  the  fact  of  the  insufficiency  of 
their  property  rights  is  established  and  the  City  of 
Tacoma  would  have  no  need  to  compensate  the  Indians 
under  any  theory. 

"We  believe  the  full  Court  should  hear  this  case  and 
that  the  lower  Court  be  reversed  and  the  opinion  here- 
tofore entered  herein  be  withdrawn. 

Wherefoee,  appellant  prays  for  a  reheariing  and 
that  the  same  be  before  the  full  Court  en  banc,  that  the 
lower  Court  be  reversed  and  the  opinion  heretofore  filed 
herein  be  withdrawn. 

Respectfully  submitted, 

Malcolm  S.  McLeod 
861  Dexter  Horton  Bldg. 
Seattle  4,  Washington 
James  E.  Saeeault 
Bush  Building 
Chehalis,  Washington 
Frederick  Paul 
Vincent  Abbey  755  Dexter  Horton  Bldg. 

904  Arctic  Building  Seattle  4,  Washington 

Seattle  4,  Washington  Attorneys  for  Appellant. 
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